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A COMPLETE 


SYSTEM OF PLEADING: 1 


COM PREHENDI NG THE MOST 


APPROVED PRECEDENTS and FORMS of PRACTICE; 
ents. ance en. 


SUCH AS HAVE NEVER BEFORE BEEN PRINTED : 


WITH AN _ 


INDEX to the PRINCIPAL WORK, 


INCORPORATING AND MAKING IT A CONTINUATION OF, 


2.4 + 


rs [a rather. TABLES, 


— 10 THE PRESENT TIME; 

5 : : N As well ad AN” N * : 8 

INDEX of REFERENCE to all the ANCIENT and 
MODERN ENTRIES extant. ' 


By JOHN WENTWORTH, Eſq. 
OF THE INNER TEMPLE, BARRISTER AT LAW, 
Oo —— — kk, — 
5 — Ne que Studio diſpifta fideli 
Intellecta priuſquam ſint contempta relinguas, LUCRET. 
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ASSUMPSIT AND COVENANT. 
LONDON: | 
PaIx TED rox G. G. and J. ROBINSON, PaTERNOSTER-Row.: 
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Tex IS Volume contains the remainder of Dx- 
CLARATIONS IN ASSUMPSIT, not reducible to any diſtintt 
Head. The Pleas, Replications, Rejoinders, &c. in 
Aſſumpſit, and an Invzx complete to the Pleas, Repli- 
tions, &c. in Aſſumpſit only, and part of Covenant. 
The Index to the Declarations under every Head in 
Aſumpfit is already ſubjoined to the Second Volume, 
and an Index to the Pleadings under the Head of 
Covenant will be given at the End of Covenant, which 
I was not able to accompliſh in this Volume. 


In the former part of the preſent Volume, there 
may appear to the critical Reader to be Precedents 
which could have been ranged under proper and diſ- 
tint Heads, as, Afſumpfit to Repay Money—againſt a 
Maſter of a Ship—and for Contribution to Party-Malls; 
but the Student will find the Precedents in their pro- 
per place in the Index, and the Pleader will perceive 
from peruſing the Precedent, the anomaly which juf- 
tifies claſſing them in the number of thoſe not reducible 
to any diſtin? Head. Ex. gr. to repay © Inſurance” 
Money; an “ action for Contribution to Party-Walls,” 
is more aptly called by Lawyers an Action on the 
Statute, But although the Statute raiſes the duty, yet, 
as in the form of declaring, there is ſomething neceſ- 


5" | ſary 


cn) 
ſary to be averred, to have been done and performed by 
the plaintiff, namely, the building, &c. before he can 
call upon defendant to perform his part; I have thought 
proper to refer this and fimilar Caſes to the Head of 
Anomalies. Indebitatus Aſumpſit is conſidered to be 
the general Head for this ſort of Action, and I have 
given one form in the Firſt Volume, but I was then, 
and till am at a loſs to define ¶Aſumpſit General from 
what Pleaders call Special. 


| 33 the Pleas, Done are four not to 5 found | 
in their regular order in the body of the Work, on 
account of their having been communicated to me too 
late for a juſt arrangement, though at the time actu- 
ally when they were drawn. I think, however, that 
the importance of them (each being novel in its 
kind), more particularly the Plea in Abatement, p. 
295, from a Caſe now depending upon the Plea, will 
excuſe their irregular introduction; and in the Index 
this irregularity is quite obviated, as they are all (ex- 
cept in Abatement), to be found under their proper 
Titles arranged. Theſe Pleas are Foreign Attachment, 

p. 247.—Alien and Priſoner of War, p. 255.—Court of © 
— 44 Al for Weſtminſter, p. 258.— By an Execu- 
tor, p. 293. 


I Hap . to give the Errata in the Three 
Volumes, and the Gloſſary, at the end of Aſſumpſit; 
but examining the Second and Third Volumes ſtrictly 
with that view, and obſerving that the Errata were 
comparatively few in the Second Volume to thoſe in 
the Firſt, and chiefly in the Margin and Notes only, 
and ſtill fewer in the Third Volume (the Precedents 
themſelves being very accurately printed, and requir- 
3 ing 


( vi.) 

ing little or no correction), I think it better to poſt- 
pone both the Table of Errata and Gloſſary to the 
concluſion of the Civil Department of the Work :— 
Nor will it be attended with much delay, that J have 
determined to publiſh henceforward, for the accom- 
modation and at the inſtance of the Profeſſion, a 
Volume of the Civil and of the Criminal Diviſion alter- 
nately ; for I have now proceeded ſo far in the pre- 
| paration of the Civil Branch of the Work, as to be 
within no very diftant proſpect of its completion. 
The next Volume, which will be the Fourth Volume of 
the Civil Divifion, though the Fifth of the Work; the 
Fourth Volume being, in fact, the Firſt of the Criminal 
Diviſion, will contain the remainder of Covenant, and 
the Pleas in Covenant ; and likewiſe the very impor- 
tant HAD in Pleading in DzzT, which laſt I ſhall 
explain more Oy in ſk Fifth Volume, 


In the Action of pts its Analyſis, though 
it be not capable of a diſtribution ſo varied as . 
 fſumpſit, it nevertheleſs in many reſpects will neceſ- 
farily be very ſimilar. The Pleas admit of ſtill leſs di- 
| viſion, for the greateſt part follow their reſpective 
Declarations, with the title of the Plea at the top of 
the page. Thus, here the Contracts relating to 
Trade, Agriculture, Maſter and Servant, as on Poli- 
cies, Articles of Agreement in Trade, between Maſter 
and Apprentice, Maſter and Servant, and their relation 
(not to inſtance in an infinite variety of others), are 
alike diviſible with application to thoſe objects, as 
the action upon the ſame ſort of Contracts in ¶ſumꝑſit. 
The ground of each Action is frequently the ſame, 
and the whole difference is, that in Covenant the 
inſtrument muſt be under ſeal, and accompanied with 


other ſolemnities. J. WENTWORTH 
INNER TEMPLE, July 1797. 
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ASSUMPSIT SPECIAL, 


CONSIDERATIONS wor CLASSED. 


APPRENTICE FEE. 


ONDON, . J. W. C. complains of 2 # the elder, being, *— in 


& c.: for that whereas the ſaid plaintiff now is, and for the B. R. for money 
promiſed as an 


— ſpace of two years and more now laſt paſt hath been, a gla- 
zier, * art or buſineſs of a glazier, for and during all the time — 
aforeſaid, hath uſed, exerciſed, FE lowed, and carried on, and ſtill 
doth uſe, exerciſe, follow, and carry on, at L aforefaid, &c.: 
And whereas, 1 on, &c. at, &c. in conſideration that the ſaid (1) © aſter- 
plaintiff, at the ſpecial inſtance and requeſt cf the ſaid defendant, (2) wards, to wit, 
would take and receive one J. H. the ſon of the ſaid defendant, into (*) “ bad taken 
the ſervice of the ſaid plaintiff as an apprentice to learn his ſaid art, 3 
and with him after the manner of an apprentice to ſerve from 
thenceforth and during the term of fzven years then next follow- * 
ing, he the ſaid plaintiff the faid apprentice in the ſame art and 
myſtery which the ſaid plaintiff uſed by the belt means that he 
could to teach and inſtruct, or cauſe to be taught and inſtructed, 
and to find to his faid apprentice meat, drink, apparel, lodging, 
and all other neceſſaries, according to the cuſtom of the city ol, 
London, during the ſaid term, (3) he the ſaid defendant then and (3) Ho by 
there undertook, and faithfully promiſed the ſaid plaintiff, to pay unto e 
him the ſum of ten pounds, as and for a premium or apprentice ticeſhipthen and 
fee, or conſideration for the ſame (4): And the ſaid plaintiff in there made be- 
fa ſaith, that be, confiding in the ſaid promiſe am undertak- en foes laid 
ing of the ſaid defendant, ſo by him made in that behalf as - = 8 es 
aforeſaid, afterwards, to wit, on, Sc. at, Cc. ly a certain in- and duly exe. 
denture of apprenticeſhip then and there made between the ſaid cuted, bearing 
plaintiff and the ſaid J. H. the ſen, and duly executed, bear- date the ſame 
ing date the ſame day and year, took and received the ſaid ee year 
J. H. the ſon pf the ſaid defendant, into his ſervice as an appren- (4) 5 ho 
tice 10 learn his art, and with him after. the manner of an ap- the ſaid defend. 
prentice to ſerve from thence for end during the term of ſeven years ant ſhould be 
then next following, and to teach and inſtruct, or cauſe, &c.; by — — 
8 - EIT» 
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ASSUMPSIT SPECIAL.—Nor PAYING DRAWBACE. 


* whereof, and according to the tenor of his promiſe and under- 
' taking aforeſaid, the ſaid defendant then and there became liable to 
pay, and ought to have to the ſaid plaintiff the ſaid ten pounds 


above mentioned; of all which premiſes the ſaid defendant after- 
wards, to wit, on, &c. there had notice. And whereas (a 2d 
Count the ſame as the firſt, only leaving out what is in Italic and 
inſerting what is in the margin, and beginning at «© And whereas, 
the ſame as in the ſeventh line of the declaration. A 3d Count for 


work and labour, and divers materials and other neceſſary things 


uſed in the buſineſs, and found and provided; quantum meruit ac- 
cordingly ; money laid out, had, and received in one Count; an 
account ſtated ; common concluſion. Damage wy ounds. ) 

+ MORGAN, 


| Not - paying KENT, . That in+ conſideration that the ſaid plaintiff, at 
| erawback 
| eyder. 


the the ſpecial inſtance and requeſt of the ſaid defendant, had thereto- 
on fore, to wit, on, &c. at Maidſtone in the ſaid county of Kent, 


fold and delivered to faid defendant divers, to wit, twenty-five 
ipes of a certain liquor called cyder, for exportation out of this 


kingdom, 2nd the pipe containing the ſame, for a certain — 4 | 


ſum of money, to wit, the ſum of one hundred and ninety po 
fifteen ſhillings, therefore payable by defendant to plaintiff for the 
ſame, he the ſaid defendant then and there undertook, and faithful- 


ly promiſcd the ſaid plaintiff, that he the ſaid defendant would in a. 


reaſonable time export or cauſe to be exported the faid twenty-five 
pipes of liquor called cyder, and would pay to the faid plaintiff the 


drawback on the ſame (the faid drawback amounting in tte whole 


to a large ſum of money, to wit, forty-five pounds), to wit, at M. 
in the county aforeſaid : And the faid plaintiff avers, that although 
the ſaid defendant did export a part, to wit, eleven of the faid 
pipes of the ſaid liquor, and did pay the drawback on the fame to 
the ſaid plaintiff: Yet the ſaid defendant did not within a reaſon- 
able time, or at any time whatſoever, export or cauſe to be export- 
ed, nor hath he yet exported or cauſed to be exported, the refidue 
of the ſaid twenty-five pipes of liquor called cyder, although a 


' reaſonable time hath elapſed for that purpoſe, nor hath he yet paid 


to the ſaid plaintiff the ſaid drawback on the ſaid reſidue, amount- 
ing to a large ſum of money, to wit, twenty-five pounds, or any 
part thereof, although to perform his aforeſaid promiſe and under. 
taking the ſaid detendant was requeſted by the faid plaintiff after- 
wards, to wit, on, &c. and often both before and aftcrwerds, at 
M. aforefaid, in the county aforefaid z but he fo to do, &c. (Add 


endebitatus aſſumpſit and quantum meruit for goods ſold and deliver- 


ed; Count, three hundred pounds for money lent, laid out, &c. ; 


and had and received; inſimul computaſſet for three hundred pounds; 


and common coucluſion to four laſt Counts.) J. Morcan. 


N. B. There was another Count that ed to pay the drawback ca the expo: ta 


the cyder was ſold to one J. B. at defend. tion. 


* 


_ ant's regueſt, but that deter,dant pronui- 
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LONDON, to wit. Thomas Hollingſworth, late of, &c. was Declaration, 
attached to anſwer unto John Hurnall in a plea, &c.: for that ye 
whereas, in confideration that the ſaid John, at the ſpecial inſtance q.jenq.m who 
and requeſt of the ſaid Thomas, had then and there bought of the promiſea, upon 
ſaid * divers, to wit, three horſes, at and for certain prices their not being 
or ſums of money then and there paid by him to the ſaid Thomas liked upon area 
for the fame reſpectively, he the ſaid Thomas undertook, &c. the — 
ſaid John, that if the ſaid John ſhould not like the ſaid horſes, or and rey plain 
any or either of them, after a reaſonable trial thereof he ſhould be at tif the money 
liberty to return the ſame, and ſhould have the price thereof repaid be gave for 
to him by the faid Thomas, upon allowing to the faid Thomas one dem. deducting 

inea — each and every horſe ſo returned: And the ſaid John in een 
1 faith, that after the ſale of the ſaid horſes unto him the ſaid phinti return. 
John, to wit, on, &c. he the ſaid John proceeded to try, and had ed one horſe, and 
then and there a reaſonable trial of the fame, but upon ſuch trial 4cfendantrefuf- 
did then and there diſlike one of the ſaid three horſes, to wit, a d to repay. 
horſe for which he the ſaid John, upon the aforeſaid ſale thereof 
unto him the ſaid John by the aid Thomas, paid to the ſaid Tho- 
mas a certain large price, to wit, the price of eight pounds eight 
ſhillings of lawful money of Great Britain : thereupon, and 
becauſe of ſuch diſlike to the ſaid horſe, he the ſaid John did af- 
terwards,..and in a reaſonable ſpace of time, to wit, on, &c. re- 
turn the ſaid horſe to the faid Thomas, who then and there took the 
faidprice, and accepted of and received the ſame of and from the ſaid 
John, under and according to the terms of the aforeſaid ſale there- 
of; and although the ſaid John then and there requeſted the ſaid 
Thomas to repay unto him the ſaid John the aforeſaid price of the 
faid horſe, except one guinea, which the ſaid John was then and 
there ready and willing to allow unto him the faid Thomas, ac- 
cording to the terms of the aforeſaid ſale : Yet the ſaid Thomas, 
not, &c. but, &c. the ſaid John in this behalf, did not then and 
there repay, nor hath he as yet repaid, unto the ſaid John the ſaid 
price ſo by him paid for the faid horſe ſo returned as aforeſaid, af- 
ter deduQtipg thereout ſuch allowance of one guinea unto him the 
ſaid Thomas as aforeſaid; but he ſo to do then and there, and 
always from thence hitherto, hath wholly refuſed, and ſtill doth re- 
fuſe, to wit, at, &c. (Add nine Counts more: iſt and ad, for the uſe 
and occupation of a ſtable; 3d and 4th, for cattle, goods fold and 
delivered; 5th and 6th, for work and labour by himſelf. and his. 
ſervants ; 7th, money laid out, lent, and advanced; 8th, money 
had and received; 9th, account ſtated; and common concluſion 
a the nine laſt Counts.) V.Lawss. ' 


LONDON, to wit. John Hedley complains of Philip Skin- Declaration on a 


ner, being, &c. : for that whereas the ſaid Philip, before the mak- ons. 


being indebted to plaintiff in 2901, ſettled accounts, and agreed to give bisndtefor-100l, and, deſendant. 
being poſſeſſed of a ſhip, another tool. was to remain on the ſhip, and plaintiff was to run the riſqueg. 
and the money to continue as lent on bottomree, and defendanc to allow plaintiff x5), per cent. for 


that 1c0l. and to repay all money paid by plaintiff in inſurance. 
* And reſpecting Money lent on Bottomree. 
| Ba - ing 
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ing the agreement hereafter next mentioned, to wit, on the fif- 
teenth day of February A. D. 1753, at London aforeſaid, in the 
pariſh of St. Mary-le-Bow in the ward of Chezp, accounted to- 
ther with the ſaid John of and concerning divers ſums of money 
before then due and owing from the ſaid Philip to the faid John, on 
account of divers dealings, tradings, and tranſactions which had 
been before then had and carrried on, between them in the coal. 
trade, and then being in arrear and unpaid ; and that upon ac- 
count, the ſaid Philip was then and there found in arrear to the 
faid John in the ſum of two hundred and ninety pounds: And 
| whereas the ſaid Philip, at the time of the taking and ſettling of the 
# - ſaid account, and alſo at the time of the making the agreement 
| hereafter mentioned, and from thence for a Jong time, to wit, hi- 
therto, hath been poſſeſſed of a certain ſhip or veſſel called the Re- 
becca, or of ſome great part thereof, as of his own property; and 
being ſo found in arrear, and which ſaid ſhip was then and there, 
during all, or the greateſt part, of the time af: rejaid, hath been em- 
ployed in trade; and being ſo poſſeſſed of the ſaid ſhip, or of ſuch 
part thereof, and ſuch property of the faid Philip in the ſaid ſhip 
being then; and during all the time aforeſaid, of the full value of 
two hundred pounds and more, || it was thereupon, on the fame 
fifteenth day of February in the year aforeſaid, at London aforeſaid, 
in, &c. agreed by and between the ſaid John and the ſaid Philip, 
that the fd Philip, for ſecuring the payment of the money ſo due 
and in arrear, ſhould then and there make and ſubſcribe with his 
own hand, and deliver to the faid John, a certain promiſſory note 
for the ſaid ſum of two hundred and ninety pounds, payable to the 
faid John or his order, on demand, for value received, in caſh, coals, 
keel dues, and cuſtom-houſe charges at Newcaſtle; and that the 
aid Philip ſhould, from the time of the making of ſuch nate, pay to 
the ſaid Fohn intereſt, after the rate of five pounds by the hundred, 
for one year, for the ſum of one hundred pounds, part of the ſaid 
two hundred and ninety pounds, until the ſame one hundred pounds 
ſhould be paid to the faid John by the ſaid Philip; and that the ſaid 
John ſhould, from time to time, cauſe inſurance to be made for one 
undes pounds, on the ſaid Philip's intereſt in the ſaid ſhip called the 
Rebecca, at the exfence of the ſaid Philip, until the ſaid one hun- 
| dred pounds, 3 of the ſaid two hundred and ninety pounds, 
ſhould be paid by the ſaid Philip to the ſaid John; and that the ſaid 
Philip ſhould accordingly repay to the ſaid John what monics the ſaid 
Jobn fhould expend in and about ſuch inſurance ; and that the ſaid 
John, with reſpect to one hundred pounds, other part of the faid' 
two hundred and ninety pounds, ſhuuld venture the fame during 
the pleaſure of the ſaid John and Philip, on the bottom of the ſaid 
ſnip as on the bottomree in the uſual and ordinary method of lend- 
| ing money upon ſhips on bottomree, as if the ſaid John had lent 
. the ſame tothe ſaid Philip on bottoniree, onthe bottom of the ſaid ſhipz 
, and that the faid Philip ſhould, during ſuch time as that one hun- 
dred pounds ſhould fo remain on bottomree as aforeſaid, pay to the 
| ſaid John, for his riſque, intereſt, and profit thereof, at and after 
Pg the rate of aiteen pounds by for the one hundred pounds by the 
5 8 year, 
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LENT on BOTTOMREE, AN rox INSURANCE. 
year, in . joe thereof, the ſaid John running the uſual riſques 
pe 


and perils rſons lending money on bottomree in reſpect there- 
ot: and the ſaid agreement being fo made, he ee ohn after - 
wards, to wit, on the how day and year ey „at L. aforeſaid, 
in, Ic. at the ſpecial inſtance and requeſt of the ſaid Philip, under- 
too, and then and there faithfully promiſed the ſaid plaintiff, to per- 
form and fulfil the ſaid agreement in all things therein contained on. 
his part and behalf to be performed and fulfilled ; and in conſideration 
thereof, he the ſaid 9 undertook, and faithfully promiſed the 
ſaid Fohn, to perform and fulfil the ſaid agreement in all things 
therein contained on his part and behalf to be pe. formed and ful- 
filled: And the ſaid John avers, that he the ſaid Philip did then 
and there, to wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in purſuance of the ſaid agreement, make his 
certain note in writing called a promiſſory note, ſubſcribed with 
his own proper hand, bearing date the fame fifteenth day of Fe- 
bruary in the year aforeſaid, and did then and there deliver the ſame 
to the ſaid John, and did thereby promiſe to pay to the ſaid John, 
or his order, upon demand, the ſaid ſum of two hundred and nine- 
ty pounds as for value received in caſh, coals, keel duties, and 
cuſtom-houſe charges at Newcaſtle ; and that the faid John, ac- 
cording to, in purſuance” of the ſaid agreement from time to time 
fince the making of the ſaid agreement, Fitherts hath cauſed inſu- 
rance to be made on the ſaid Philip's intereſt in the ſaid ſhip calledthe 
Rebecca, and in ſo doing hath paid and expended for the ſaid Philip 
divers ſums of money, in the whole amounting to a large ſum, to wit, 
to forty pounds, to wit, at London aforeſaid, in, Wc. aforeſaid; and 
that the ſaid fobn, to wit, on the ſaid fifteenth day of February 
A. D. 1753 aforeſaid, to wit, at London ele. in, &c. did 
venture, and from thence hitherto hath ventured, the fajd one hun- 
dred pounds, other parcel of the ſaid two hundred and ninety pounds, 
on the bottom of the ſaid thip as on bottomree in the uſual and or- 
dinary method of lending money upon ſhips on bottomree, and as 
if the ſaid John had lent the ſame to the ſaid Philip on bottomree, 
on the bottom of tne ſaid ſhip, and during all the time aforeſaid 
hath run all the uſual riſques and perils of perſons lending money 
on bottomree in ceſpect thereof of the ſaid one hundred pounds; and 
that neither of the ſaid ſums of one hundred pounds and one hundred 
pounds, or any part of either of them, have or hath been yet paid 
by the ſaid Philip to the ſaid Fphn; and that the ſaid ſhip Alill re- 
mains and continues in good ſafety, and all the voyages that havg 
been begun by the ſaid ſhip are now ended; of all which faid ſe- 
veral premiſes the ſaid Philip afterwards, to wit, on the twenty- 
ſeventh day of January A. D. 1755, at London aforeſaid, in, &c. 
had notice: Yet the ſaid Philip, not regarding his aforeſaid pro- 
miſe and undertaking, but contriving and fraudulently intending 
to deceive and defraud the ſaid John in this behalf, hath not yet 
paid to the ſaid John the ſaid one hundred pounds laſt-mentioned - 
two ſeveral ſums of one hundred 'pounds and one hundred pounds at 
and aftcr the rate of five * the forbearing of one hundred 
| 3 pounds 
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unds for one year, or any part thereof, nor the ſaid ſum of money 
4 laid — and paid by the ſaid John —— 1 2 122 
or any part theresf, nor the ſaid fifteen pounds by the hundred {a 
continued on bottomree as aforeſaid, or any part thereof, although 
fo to do he the ſaid Philip was requeſted by the ſaid Þ\ afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at London afore- 
faid in the pariſh and ward aforeſaid; but hath hitherto wholly re- 
fuſed, and ſtill refuſes. (2d Count, after mentioning defendant's 
mode of being in arrear, &c.:) And whereas ſaid Philip, at the 
time of the taking and ſettling of the ſaid laſt account, and alſo at 
the time of the making the agreement hereafter next mentioned, 
3 was, and from thence for a long time, to wit, hitherto, hath been, 
poſſeſſed of a certain part or ſhare of a certain ſhip or veſſel called 
the Rebecca, then, and during all and moſt part of the time afore- 
ſaid, employed in trade; and the faid P. being fo poſſeſſed of ſuch 
his intereſt in the ſaid ſhip, being, during all the time aforeſaid, of 
the value of one hundred pounds and more; and the faid P. being ſo 
found in arrear to the ſaid J. in the faid ſum of one hundred and 
ninety pounds, it was, on the ſame day and year, &c, agreed, &c. 
(as before, to this mark ||, then, omitting what is in Italic, add), 
and that as to one hundred pounds, parcel of the faid two hundred 
and ninety pounds, he the faid John ſhould venture, &c. (as be- 
fore, omitting all that is in Italic, except the firſt that follows; 
Count 8 the note; money lent, laid out, &c. ; inſimul compu- 
taſſet, c. 
. Special Counts were drawn by Mr. Warren. 


Declaration a= MIDDLESEX, to wit. S. P. complains of P. M. being, 
1 &c. : for that whereas the ſaid 8. before and on, &c. to wit, at, 
laintiff haf the &c. was, and from thence hitherto hath been, -and ſtill is, ſeiſed 
expence of the in his demeſne as of fee of and in a certain meſſuage or dwelling- 
party wall be. houſe, with the appurtenances, there fituate, and being of a cer» 
tween their tain rate or claſs of building, and alſo of and in a certain wall cal- 
houſes: led a party-wall, of and belonging, and part or parcel of the faid 
meſſuage or tenement ; ge the ſaid Samuel being fo ſeiſ- 

ed as aforeſaid, aftcrwards, and whilſt he was fo ſeiſed, to 

wit, on, &c. to wit, at, &c. in conũderation that the faid Samuel, 

| at the ſpecial inſtance and requeſt of the ſaid Patrick, would per- 
(x)'© a part, that mit and ſuffer the ſaid Patrick to make uſe of (1) the ſaid party- wall 
3 hs oß the faid Samuel, to wit, by cutting into and putting, laying, 
faidparty-wall,” placing, and fixing the ends of divers beams, rafters; and other 
ö timbers of and belonging to a certain meſſugge or dwelling- houſe 

of a certain rate or claſs of building, to wit, the ſame rate or clafs 

of building as the ſaid meſſuage or dwelling-houſe of the ſaid Sa- 

muel, that is to ſay, of the third rate or claſs of building, which he 

the ſaid Patrick was then and there about to build, and building 

contiguous and next adjoining to the ſaid meſſuage or dwelling. 

$2) © fouth” houſe of the ſaid Samuel, that is to ſay, on the (2) north fide 


thereof, at the pariſh aforeſaid, in and upon the ſaid party- wall on 
F 
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the ſaid S. and by keeping and continuing the ſame fo therein, and 

therean put, laid, placed, and fixed, and by building ſuch houſe 

TY to. and making uſe of the ſaid party-wall the whole | | 
th thereef (1), as the party-wall between the ſaid two build- (2) “of him the 

ings, and as the only party-wall between them, he the ſaid P. un. ud Samuel in 

dertoak, and then and there faithfully promiſed the ſaid S. to F,5. 0% were 

pay him a part, to wit, one moiety of the expence of building the of,” | 5 

faid (2) party-wall of him the ſaid Samuel, when he the ſaid Pa- (2) „ part, to 

trick ſhould be thereto requeſted: And the ſaid Samuel in fact wits theſaidtws 

faith, that he, confiding in the ſaid promiſe and undertaking of the — 

ſaid Patrick, fo by him made in this behalf as aforeſaid, did, after 

the making thereof, to wit, on, &c. ſuffer and permit the faid 

Patrick to make uſe of, and the ſaid Patrick did then and there, 

to wit, on, &c. at, &c. by virtue of ſuch permiſſion, make uſe of 

(3) the ſaid wall of him the faid Samuel, to wit, by then and there (3) H part, that 

cutting into and putting, laying, placing, and fixing the ends of third ay, 34 

the aforeſaid beams, rafters, and other timbers in and upon. the ſaid * 

party-wall of him the ſaid Samuel, and by keeping and conti- 

nuing the ſame ſo therein and thereon put, laid, placed, and fix- 

ed, and by building ſuch houſe by him the ſaid Patrick as aforeſaid, 

adjoining to and making uſe of the faid party-wall (4) the whole (4) t of the faid 

length thereof, as a party-wall between the ſaid two buildings, and Samuel in two 

as the only party-wall between them; by means of which ſeveral = _ 

premiſes, and according to the tenor of the ſaid promiſe and un- 

dertaking of the ſaid Patrick fo by him made as aforeſaid, he the 

ſaid Patrick afterwards, to wit, on, &c. to wit, at, &c. became 

liable to pay to the ſaid Samuel a part, to wit, one moiety of the | 

expence of building the ſaid (5) party-wall of him the ſaid Sa- (5) * part, thay 

muel, and made uſe of by him the faid Patrick as aforefaid: And TIEN . 

the ſaid Sa nuel in fact ſaith, that the fame then and there, to wit, the ga U. 

on, &c. at, &c. amounted to a large ſum of money, to wit, the mentioned” 

ſum of (6) twelve pounds twelve ſhillings ; whereof the ſaid plaintiff (6) «61, 48.64." 

then and there had notice: And whereas, &c. &c. (this Count | 

like the laſt, only omitting what is underlined, and inſerting 

what is wrote in margin.) And whereas the ſaid Patrick 3d Count. 

afterwards, to wit, on, &c. at, &c. was indebted to the 

ſaid Samuel in the ſum of twenty pounds of lawful, &c. for the 

uſe and occupation of divers, to wit, two party=walls of him the 

ſaid Samuel, fituate and ſtanding in the pariſh. of, &c. by him the 

faid Samuel, and at his requeſt, and by the permiſſion of the ſaid 

Samuel, for a lang time, to wit, for the ſpace of four years then 

elapſed, had uſed, poſſeſled, and enjoyed; and being fo indebted, 

he the ſaid Patrick, in, conſideration thereof, afterwards, to wit, 

on, &c. at, &c. undertook, &c. &c. And whereas, &c. &c, 4thCount. 

(quantum meruit; money laid out, &c. &c.; lent, &c. &c.; ac- 


count ſtated; and common concluſion.) 
7 EPS 8 V. Lawss. 


JJ 
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Declaration, PALACE COURT, to wit. Peter Dawl, by R. F. his at- 

plaintiff waspoſ- torney, complains of Joſ. Seddon, of a plea of treſpaſs on the caſe, 

ſeſſed of a boat, c.: for that whereas heretofore, to wit, on, &c. to wit, at, * 

2 and within the juriſdiction of this court, in conſideration that 

dant to bring ſaid Peter, at the ſpecial inſtance and requeſt of the ſaid J. had 

ſome mahogany, then and there let to hire to him the ſaid J. a certain boat of him 

which was on the ſaid Peter, he the ſaid J. undertook, and-then and there faith- 

2 * J fully promiſed the ſaid Peter, to uſe, and that the ſaid boat, whilſt 

m—_ under ſuch letting to hire thereof as aforeſaid, Mould be uſed, in a 

tiff that the aid Fair, «reaſonable, and lawful manner: And the ſaid Peter in fact 

mahogany could ſaith, that although the ſid boat of him the ſaid Peter was uſed 

be legally and employed by the ſaid J. under ſuch letting thereof to hire ay 

— 3 aforeſaid; Vet the ſaid J. not regarding his ſaid promiſe and un- 

not having pro- dertaking ſo by him made as aforeſaid, but contriving and frau- 

eured the certi- dulently intending craftily and ſubtilly to deceive and defraud the 

geate forits be- (2:9 Peter in this behalf, did not then and there uſe the ſaid boat 

—— » the of him the ſaid Peter, nor was the ſame then and there uſed in a 

33 feiz- fair, reaſonable, and lawful manner; but on the contrary thereof, 

ed, &. be the faid Peter further ſays, that whilſt the ſaid boat of him the 

* aid Peter was fo let to hire to the faid J. as aforeſaid, he 

the ſaid J. did ule, and cauſed the faid boat to be uſed, in 

an unfair, unreaſonable, and unlawful manner, to wit, by then and 

there, that is to ſay, on, &c. at, &c. in the county and juriſdic- 

tion aforeſaid, putting on board, and cauſing to be put on-board, 

the ſame, from and out of a certain ſhip or veſſel then lying and 

being in the river of Thames, and within the juriſdiction of this 

court, to be carried aſhore and laid on land, divers pieces of ma- 

hogany, which had been before then imported into this kingdom 

without the proper and lawful certificate or authority for the ſo 

unſhipping and carrying on ſhore the ſaid mahogany, commonly 

called a ſufferance, or certificate of ſufferage, accompanying the 

ſame (and without he the ſaid Peter then and there knowing that 

the ſaid mahogany was not accompanied with ſuch certificate or 

authority) ; whereby, and by means whereof, the ſaid boat of the 

faid Peter, together wi.h its oars, being in the whole of a large 

value, to wit, of the value of nine pounds of lawful money 'of 

Great Britain, became and were liable to forfeiture and ſeizure, 

and were in conſequenee thereof afterwards, and whilit they were 

lo employed in carrying of the ſaid mahogany as aforeſaid, to wit, 

on, &c. at, &c. in, &c. in due manner ſeized, taken, and 

carried away from the faid Peter, as forfeited for the cauſe afore- 

| ſaid, whereby the ſaid Peter hath not only ever ſince the ſaid ſei- 

; Aiure loſt the uſe of his ſaid boat and oars, and all profit, benefit, and 

advantage that would have ariſen and accrued to him from the ſame, 

and from the uſe thereof in his buſineſs of a waterman, but hath alſo 

been put to great trouble, inconvenience, and expence in a fruitleſs 
endeavour to recover the ſaid boat and oars; and the ſaid boat an 

ears, in conſequence and by reaſon of their being fo uſed and ſeized 

as aforeſaid, became and were, and are wholly and entirely loſt 

unto the ſaid Peter, to wit, at, &c. in, &c, And * 

. 7 alſo 


ad Count. 
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alſo heretofore, to wit, on, &c. in, &c. in conſideration that the 
ſaid Peter, at the ſpecial inſtance and requeſt of the ſaid J. would 
in and by a certain other boat of him the faid Peter carry on 
ſhore, from a certain other ſhip or veſſel then lying and being in the 
river Thames aforeſaid, and within the juriſdiction aforeſaid, cer · 
tain other pieces of mahogany, be the faid }. undertook, and then 
and there faithfully promiſed the ſaid Peter, that the ſaid laſt-men- 
tioned mahogany might be then lawfully carried aſhore from 
the ſaid laſt-mentioned ſhip or veſſel in and by the faid laſt- 
mentioned boat of the ſaid Peter: And the ſaid Peter in fact 
further faith, that he, confiding in the ſaid laſt- mentioned pro- 
miſe and undertaking of the faid J. and not knowing but 
that the ſaid laſt-mentioned mahogany might be ſafely car- 
ried aſhore in and by the ſaid laſt-mentioned boat of the ſaid Pe- 
ter, after the making of the ſaid laſt- mentioned promiſe and un- 
dertaking of the ſaid J. to wit, on, &c. at, &c. in, &c. had and 
received the ſaid laſt-mentioned mahogany into his faid laſt- men- 
tioned boat, for the purpoſe of carrying the ſame on ſhore, and at 
the time of the ſeizure thereof, as hereafter mentioned, was pro- 
ceeding.and about fo to do: Yet the ſaid Peter in fact further 
ſaith, that the ſaid J. did not regard his ſaid laſt · mentioned promiſe 
and undertaking, but did thereby then and there craftily and ſub - 
tilly deceive and injure him the faid Peter in this, that the ſaid laſt= 
mentioned mahogany ſo put on board of the ſaid laſt- mentioned 
boat of him the ſaid Peter as aforeſaid, for the purpoſe aforeſaid, 
might not, at the time of the making of the ſaid laſt- mentioned 
promiſe and undertaking of the ſaid J. and at the time of the ſaid 
laſt-mentioned mahogany being ſo put in and on board the ſaid 
laſt-mentioned boat of the ſaid Peter for the purpoſe aforeſaid, be 
lawfully carried on ſhore in and by the ſaid laſt-mentioned boat, but 
jt was then and there unlawful to carry the ſame on ſhore in and 
by the faid boat, by reaſon that the ſaid laſt- mentioned mahogany 
was not then and there accompanied with the proper and lawful 
certificate or authority for ſo carrying the ſame on ſhore, common- 
ly called a ſufferance or certificate of ſufferage; whereby, and by 
means whereof, the ſaid laſt- mentioned boat af the ſaid Peter, to- 
gether with its oars, being in the whole of a large value, to wit, 
df the value of nine pounds of like lawful money of Great Britain, 
became and were liable to forfeiture and ſeizure, and were in con- 
ſequence afterwards, and whilſt they were ſo employed in the car- 
rying of the ſaid laſt-mentioned mahogany as aforeſaid, to wit, 
on, Le. at, &c. in, &c. duly ſeized, taken, and carried away from 
the ſaid Peter as forfeited for the cauſe aforeſaĩd; whereby the ſaid 
Peter hath not only ever ſince loſt, &c. &c. (as in firſt Count.) 
And whereas heretofore, to wit, on, &c. at, in, &c. in con- 3d Counts 
ſideration that the ſaid Peter, at the like ſpecial inſtance and re- 
queſt of the ſaid J. and without then and there — but that 
the mahogany hereafter next mentioned might be lawfully carried 
on ſhore as — mentioned, had then and there ſuffered and 
permitted the ſaid J. to load and put in and on board a certain 
; othas 
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other boat of him the faid Peter, from and out of a certain other 
ſhip or veſſel then lying and being in the river Thames aforeſaid, 
within the juriſdiction aforeſaid, certain other pieces of mahogany, 


to be carried on ſhore in and = the ſaid laſt-mentioned boat of 


him the ſaid Peter, he the ſaid J. undertook, &c, that the ſaid 
laſt-mentioned mahogany ne be then lawfully carricd on ſhore 
from the ſaid laſt-mentioned ſhip or veſſel in and by the ſaid 
laſt-mentioned boat of the faid Peter: Yet the ſaid Peter in fact 
further ſaith, that the ſaid J. did not regard his faid laſt-mention- 
ed promiſe and undertaking, but did thereby then and there craf- 
tily and ſubtilly deceive and injure him the ſaid Peter in this, to 
wit, that the ſaid laſt- mentioned mahogany ſo put on board the 


. faid laſt- mentioned boat of him the ſaid Peter for the purpoſe 


aforeſaid, miglit not, at the time of the ſame ſo being put on board 
the ſaid laſt- mentioned boat as aforeſaid, for the purpoſe afore- 
ſaid, or at the time of making the faid laſt- mentioned promiſe 
and undertaking of the ſaid J. be lawfully carried on ſhore in and 
by the ſaid laſt· mentioned boat of him the faid Peter, but it was 
then and there unlawful to carry the ſame on ſhore in and by the 
ſaid laſt- mentioned boat, and the fame would not be then and there 
carried on thore in or by ſuch boat without ſubjecting the faid 
laſt-mentioned boat, together with its oars, to forfeiture and ſei- 
zure; whereby, and in conſequence whereof, the ſaid laſt-men- 
tioned boat and oars, being in the whole of a large value, to wit, 
of the value of nine pounds of like lawful money, afterwards, and 
whilſt they were employed in carrying the faid lait-mentioned ma- 
hogany on ſhore from the ſaid laſt-mentioned ſhip or veſſel, ta 
wit, on, &c. at, &c. in, &c. in due manner ſeized, taken, and 
carried away from the ſaid Peter as forfeited, whereby the faid 
Peter hath not only, ever ſince the ſaid laſt- mentioned ſeizure, loſt 
the uſe, &c. &c. (as before.) And whereas heretofore, to wit, 
on, &c. at, &c. in, &c. in conſideration that the ſaid J. had 
before then unlawfully attempted to bring on ſhore, in and by a 
certain other boat of the ſaid Peter, from a certain other ſhip or 
veſſel then lying in the river Thames aforefaid, and within the 
juriſdiction aforeſaid, certain other pieces of mahogany ; and alſo 
in conſideration that the ſaid laſt- mentioned boat of the ſaid Pe- 
ter, together with its oars, had in canſcquence of, and during ſuch 
attempt to bring onſhore ſuch mabogany as laſt aforeſaid, become 
forfeited, and been in due manner ſeized, taken, and carried away 


from him the ſaid Peter as forfeited, he the ſaid J. undertook, &c. 
to pay him the value of his ſaid laſt-mentioned boat and oars when 


he thould be thereto afterwards requeſted : And the ſaid Peter in 
fact faith, that the ſaid laſt- mentioned boat and oars of him the 
ſeid Peter were, at the time of the aforeſaid ſeizure and forfeiture 
thereof, of a large value, to wit, of the value of other nine pounds 
of like lawful money; whereof the ſaid J. afterwards, to wit, on, &c, 
at, &c. in, &c. had notice; and although the ſaid laſt- mentioned 
boat and oars have not been as yet reſtored to the faid Peter, but 
are ill. wholly loſt to him: Yet the ſaid John, not regard- 


ing 
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ing his ſaid laſt-mentioned promiſe and undertaking fo by him 

— as aforeſaid, but contriving, &c. the ſaid Peter in this 

behalf, hath not as yet paid him the value of the faid laſt- 
mentioned boat and oars, or any part thereof, ne as yet made him 

any compenſation for the fame, or for the aforeſaid loſs thereof, 
although ſo to do he the ſaid J. was requeſled by the faid Peter af- 
terwards, to wit, on, &c. at, &c. in, &c.; but he ſo to do hath | 
hitherto wholly refuſed, and ſtill refuſes. And whereas, &c. &c, $th Count, 
for work and labour by himſelf and ſervants.) And whereas, 6th Count. 
ze, &c. (Money laid out, expended, and paid an account ftat- 

ed; and common concluſion to palace court declaration. Da- 

mages nine pounds.) V. Lawes, 


- 


5 LANCASHIRE, J. W. W. complains of D. W. being» Declaration 9. 
Rc. : for that whereas, before and at the time of the making of gain defendane 


the agreement hereafter mentioned, a certain action or ſuit for not fulfilling 


at law had been and was commenced by E, M. and E. M. againſt m4 reſpet _ 
the ſaid plaintiff in the court of our lord the king, before the king the paying his 
himſelf here, for and in reſpect of the erecting, placing, and con: ſhare of the ex- 

tinuing of certain vault ſtones and other materials in and acroſs a 3 cer- 
certain drain or watercourſe at the pariſh of, &c. in the ſaid county of 3 3 
L. a certain part thereof being near to certain land of the ſaid E. M. brought by one 
and E. M.; alſo for and in reſpect of the removal of a certain other A. B. againſt the 
bank, and of certain other earth ahd ſtones on the north fide of plaintiff, and 
the ſaid drain or watercourſe, and near to the faid land of the regs 
ſaid E. M. and E. M. and thereby diverting the water of the ſaid mlocher pertons, 
drain or watercourſe out of its uſual courſe and channel, unto and agreed ſhouldbe 
upon the faid land of the ſaid E. M. and E. M. and which faid defended, and 
drain or watercourſe had been fo diverted, under an idea of che EEE 
right ſo to do, and to enable the making of a certain other drain fen 1c heir 
or watercourſe there for the benefit and protection of certain Rares in a 
lands there called Langton Marſh; and the ſaid action or ſuit was, marſh. 

at the time of making the agreement hereafter next mentioned, 

depending and undetermined; and being ſo depending, and in con- 

{ideration that the faid plaintiff had, in diverting of the ſaid drain 

or watercourſe as aforeſaid, acted as a ſervant or labourer merely, 

without any intereſt in the ſaid marſh called Langton Marſh, it 

was heretofore, to wit, on, &c. agreed by and between' the faid 

plaintiff and defendant, and the ſeveral other perſons following, 

that is to ſay, A. B. C. D. &c. &c. () who, together with the (x) ic as bach" 
 faid defeudant, were then and there _—_— owners and pro- 

prietors of certain cattle gates and rights of 8 in and upon 

the aforeſaid marſh, in manner and to the effect following, that is 

to ſay, that the ſaid action or ſuit ſhould be defended, and they 

the ſaid defendant and the ſeveral other perſons parties to the 

ſaid agreement, did then and there reſpectively cavenant, promiſe, 

and agree, that they and each and every of them ſhould and would 

pay, and cauſe to be paid, in proportion to their 2 


1 
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(3) en the the aforeſaid marſh (1) unto the ſaid plaintiff, the ſeveral ſums of 
marſh called L. money that ſhouid or might be charged on the faid plaintiff in 


Mauſh, 


defending the ſaid action; and the faid agreement being ſo made, 
he the faid defenc · t afterwards, to wit, on, &c. in conſideration 
that the ſaid plaintiff, at the ſpecial inſtance and requeſt of the 
ſaid defendant, had then and there undertaken, and faithfully pro- 
miſed the ſaid defendant, that he the ſaid plaintiff would perform 
and fulhl the ſaid agreement on his part, undertook, and then and 
there faithfully promiſed the ſaid William, that he the faid defend- 
ant would perform the faid agreement on his part: And the ſaid 
plaintiff in fact further ſaith, that he, confiding in the ſaid agree- 
ment, promiſe, and undertaking of the ſaid defendant, did, after 
the making thereof, go on with the defence of, and did duly, re- 
gularly, and to the beſt of his knowledge and ability, defend the 
ſaid action or ſuit ſp commenced againſt him, upon the right or 
ground hereinbefore alluded to, until afterwards, to wit, in Eaſter 
term in the year 1703 aforeſaid, when the ſame was «yo ended 


te) * there- and determined in favour of the ſaid E. M. and E. M. who (2) 


upon 


24d Count. 


in that ſame term recovered againſt him the ſaid William in the 
fame court here, in the ſaid action or ſuit, a ceriain large ſum of 
money, to wit, the ſum of eighty pounds of lawful, &c. for da- . 
mages and coſts in the faid ſuit ; which ſaid ſum of money he the 
ſaid William was afterwards, and before the exhibiting of the 
bill of the ſaid plaintiff, forced and obliged to, and Cid in fact pay, 
fatisfy, and diſcharge, to wit, at, &c.: And the ſaid plaintiff in 
fact further ſaith, that by reaſon and in conſequence of bis defend- 
ing the ſaid action or ſuit and in and about the ſame, he the ſaid 
William was alſo charged with, and neceſſarily forced and obliged 
to, and cid in fact pay, lay out, and expend divers other ſums of 
money, amounting in the whole to a large ſum of money, to wit, 
the ſum of one hundred and eighty one pounds over and above the 
ſaid money ſo recovered againit him as aforeſaid, to wit, at, &c. ; 
and that the proportion or ſhare of the ſaid defendant of the faid 
money ſo charged upon and paid by him the ſaid plaiatiff as afore- 
ſaid, in reſpect of his ſhare on the ſaid marſh called Langton 
Marſh, at the time of the making of the aforeſaid agreement, 
amounted to a large ſum of money, to wit, the ſum of nine 
pounds; whereof the ſaid defendant afterwards, and before the 
exhibiting of the bill of the ſaid plaintiff, to wit, on, &c. had no- 


| tice; and thereby, and by reaſon of the ſeveral premiſes aforeſaid, 


and his aforeſaid agreement and promiſe, he the ſaid defendant 
became liable to pay, and ought to have paid, to the ſaid William 
the ſaid ſum of nine pounds, to wit, at, &c. And whereas, be- 
fore the making of the agreement hereafter next mentioned, the 
ſaid plaintiff was employed to cut, and in conſequence thereof, 
and under an idea of a right ſo to do, aided and aſſiſted in the cut- 
ting, of a certain boundary ditch adjoining on the ſouth to the ſaid 
marſh, and on the north, &c. for the benefit and protection of the 
ſaid marſh\called Langton Marſh ; and in conſequence of digging 
the ſaid Citch, and what was done on that occaſion, a certain __ 

action 


EXPENCES or a JOINT ACTION, ' 


action or ſuit at Jaw was commenced and brought by the faid 
E. M. and E. M. againſt the faid William in the court of our 
ſaid lord the king before the king himſelf here; and the ſaid Da- 
vid and the ſeveral other perſons hereafter named, being then and 
there reſpectively owners and proprietors of certain cattle gates, 
&c. in and upon the ſaid marſh called, &c. were, as ſuch 
owners and proprietors, intereſted in the determination of the ſaid 
laſt· mentioned action or ſuit in favour of the ſaid plaintiff, and 
were deſirous that the ſame fhould be defended: and thereupon 
afterwards, and whilſt the ſaid laſt- mentioned action or ſuit was 
depending, to wit, on, &c, it was agreed by and between the 
ſaid plaintiff and defendant, &c. &c. &c. (Go on with this Count 
ſame as the firſt, omitting what is in Italic, and inſerting in lieu 


thereof what is in the margin.) And whereas the ſaid plaintiff, d Count. 


before the making of the «promiſe and undertaking hereafter 
next mentioned, was employed and concerned in the digging of a 
certain other boundary ditch for the proteCtion and benefit of the 
ſaid marſh hereinbefore mentioned, called Langton Marſh, in 
which the ſaid David was then and there intereſted, and in the dam- 
ming up and diverting the water of a certain other drain or water; 
courſe at, &c. during the digging of ſaid laſt-mentioned ditch, 
and to enable the digging of the ſame ;. and in conſequence there- 
of, a certain other action or ſuit at law had been and was com- 
menced by the faid E. M. and E. M. againſt him the ſaĩd Wil- 
liam in the court of our lord the king here, and the ſaid David 
was, as ſuch owner and proprietor on the ſaid marſh called, &c. as 
aforeſaid, intereſted in the faid laſt- mentioned action or ſuit being 
determined in the favour of the ſaid William, and was deſirous of 
the ſame being defended, but the ſaid William was unwilling ſo 
to do without being indemnified as to the coſts and conſequences 


of ſuch defence; and divers of the owners and proprietors of cat- 


tle gates on the (aid marſh were willing to come into ſuch con- 
tribution or ſubſcription: and thereupoa afterwards, and whilſt 
the ſaid laſt- mentioned action or ſuit was depending, and whilſt 
the ſaid William was ſo intereſted in the event thereof as aforeſaid, 
to wit, on, &c. in conſideration of the ſeveral premiſes aforeſaid, 
and alſo in conſideration that faid William, at the ſpecial inſtance 
and requeſt of the ſaid David, would go on with the defence of, 
and defend, the ſaid laſt- mentioned action or ſuit, he the ſaid Da- 


vid undertook, and then and there faithfully promiſed the faid 


William, to pay unto him all ſuch ſyms of money as ſhould be 
charged upon him the ſaid William by or in conſequence of his 
ſo defending the ſaid laſt-mentioned action or ſuit, in proportion 
to his ſhare and intereſt on the ſaid marſh called, &c. ; And the faid 
William in fact further faith, &c. &c. (as before. Add the com- 
mon Counts; an account ſtated ; and conclude.) Yet the faid 


David, not, &c. but, &c. the faid William in this behalf, hath not 


paid the ſaid ſeveral ſums of, &c. in the three firſt Counts men- 
tioned, nor the ſeveral ſums in the three laſt Counts mentioned, or 
any or either of them, or any part thereof, although ſo to do, &c. 
Kg V. LAwzEs. 

LONDON, 


19 
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(«) Declaration LONDON, J. John Read complains of John Moore, efquirey 
againftihe prin- Joſeph Skinner, &c. being, &c.: for that whereas they the faid 
cipal coal-me- qefendants, before and at the ſeveral and reſpective times of the 


ng — 2 committing of the ſeveral grievances hereafter mentioned, were the 


ute deputy coal · principal ſea- coal meters for and within the port of London, duly 


meters on board appointed to ſuperintend the unloading and admeaſurement of coals 
- ſhips whichweie from time to time brought and imported into the ſaid port of 
. 8 9 — London, and for that purpoſe to, from time to time, appoint a 
* by oy ſufficient number of deputy or under meters, to be from time to 
they were de- time, as occaſion ſhould require, ſent on board the ſeveral ſhips or 
twaned for along yeſſels from time to time bringing and importing ſuch coals 
Anne. into the ſaid port, to ſuperintend the unloading of ſuch ſhips or 
24 veſſels, and to duly meaſure the coals fo thereby imported and 
brought into the {aid port of London, and certain of ſuch deputy 
or under meters had been and were, before the committing of the 
ſeveral grievances hereafter mentioned, in due manner conſtituted 
and appointed for ſuch purpoſes as aforeſaid, to wit, at, &c. : And 
whereas the ſaid John Read, before and at the ſeveral and reſpective 
times of the committing of the ſeveral grievances hereafter men- 
tioned, was a coal · factor, and as ſuch acer, he the ſaid J. R. be- 
fore the committing of the grievance hereafter next mentioned, 
to wit, on, &c. imported into the ſaid port of London certain car- 
des or quantity of coals of him the ſaid J. R. in and by certain 
82 veſſels, that is to ſay, a certain cargo or quantity of coals 
in and by a certain ſhip or veſſel called the Ocean, whereof 
one William Gray was maſter, a certain other cargo or quan- 
tity of coals in and I a certain other ſhip or veſſel called the 
Elec, whereof one William Taylor was maſter, and a certain 
other cargo or quantity of coals in and by a certain other ſhip 
or veſlel called the Peggy, whereof one George Venus was 
maſter ; and having ſo imported ſuch ſeveral cargoes or quan- 
tities, of coals as aforeſaid, and alſo having duly anſwered and 
paid the duties due and payable to his majeſty on ſuch impor- 
tation thereof as aforeſaid, and being about to unload and deliver 
the ſaid ſeveral ſhips or veſſels of their ſaid reſpective cargoes, he 
the ſaid J. R. after ſuch importation of the ſaid coals as aforeſaid, 
and after the duties thereon had been ſo anſwered and paid as afore- 
ſaid, and whilſt the ſaid ſeveral ſhips or veſſels were reſpectively 
lying and being in the ſaid port of London in the river Thames 
there, with their ſaid ſeveral cargoes of coals in and on board the 
ſame as aforeſaid, to wit, on, &c. gave notice to the ſaid defend- 
ants of the arrival of the faid ſeveral ſhips or veſſels in the ſaid 
port of London, and of the importation of the ſaid ſeveral 
of coals as aforeſaid, and of the duties then having been anſwered - 
and paid as aforeſaid, and then and there required them the faid 
defendants, as ſuch principal ſea-coal-meters for and within the ſaid 
rt of L. as aforeſaid, to forthwith ſend on board ſuch ſeveral 
thips or veſſels as aforeſaid ſuch deputy or under coal meters as 


(a) This declaration is in Tort, Sce Index. 
p | ; a afore- 
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aſoreſaid, in order to ſuperintend the unloading of the ſeveral ear- 
of coals of him the ſaid John Read from and out of the ſaid 
rer ſhips or veſſels, and, as ſuch deputy or under meters, to 
duly meaſure the ſame; and although it was then and there the 
duty of the ſaid defendants, as ſuch principalſea-coal-meters as afore- 
laid, to accordingly ſend ſuch deputy or under coal-meters on 
board the ſaid ſeveral ſhips or veſſels for the purpoſe as aforeſaid ; 
and although the ſaid defendants could and might have ſo done, 
to wit, at, &c. : Yet the ſaid defendants, not re — their duty as 
ſuch principal ſea - coal · meters for and within the ſaid port of Lon- 
don as aforeſaid, but neglecting the ſame, and contriving and in- 
tending to injure the ſaid J. R. in this behalf, and to retard and 
hinder the unloading and delivery of his ſaid ſeveral cargoes or 
quantities of coals fo being in and on board ſuch ſeveral ſnips or 
veſſels as aforeſaid, did not forthwith ſend ſuch deputy or un- 
der coal- meters as aforeſaid on board the ſaid ſeveral ſhips or veſ- 
ſels, or any or either of them, but neglected and omitted ſo 
to do for a 22 of time from the time of their being ſo 
required to be ſent on board ſuch ſhips or veſſels as aforeſaid, to wit, 
until the twenty- eighth day of the ſaid month of December, in 
the year aforeſaid, with reſpec to the ſaid ſhips or veſſels called the 
Effect and the Peggy, to wit, at, &c. whereby he the ſaid J. R. 
Was, * during theſe reſpective times and periods, hindered and 
prevented from unloading the ſaid ſeveral cargoes of coals of him 
the ſaid J. R. from and out of the ſaid ſeveral ſhips or veſſels, and in 
conſequence thereof the ſaid ſeveral ſhips or veſſels were, duri 
thoſe times and periods, unavoidably kept and detained in the ſai 
river Thames upon demorage, and he the faid ſohn Read was 
thereby forced and obliged to pay, and did pay, divers ſums of mo- 
ney, amounting in the whole to a large ſum of money, to wit, the 
ſum of pounds of lawful money of Great Britain, for and 
on account of ſuch demorage, and was, during fuch detention 
of the ſaid ſhips or veſſels, interrupted and impeded in the ex- 
erciſe and carrying on his ſaid trade and buſineſs of a coal- 
factor, to wit, at, &c. &c. (There were ſeveral other Counts 
ſimilar to the firſt, only other ſhips, &c. Damages one thouſand 


pounds. ) V. LawEs. 


LONDON, to wit. John Barber, late of, &c. [the pariſh P*<aration a. 
Where the premiſes bargained for were fituated} was attached eee. 
mates reer 
thereupon the ſaid Alexander, by A B. his attorney, complains ; whereby he was 
for that whereas, before and at the time of the making of the agree- 0 8ive bis trade. 
ment hereaſter next mentioned, the ſaid John was poſſeſſed of a b. \Pawovroter 
certain 21 or dwelling-houfe, wi.h the appurtenances, ſitu- 8 3 
ate in the pariſh and county aforeſaid, for the reſidue of a certain fendant's paying 
term of years then to come and unexpired, and thentofore thereof for the ſtock 

ranted under and by virtue of a certain indenture of leaſe thereof: in trade. 
And whereas alſo the ſaid Juhn, before and at the time of the mak - 
ing of the agreement hereafter next mentioned, exerciſed and car- 


ried 
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ried on the trade and buſineſs of a pawnbroker in the aforeſaid 
meſſuage or dwelling-houſe, and was then and there poſſeſſed of a 
certain large ſtock in trade, and of divers fixtures and implements 
of trade there then being in the ſaid meſſuage or dwelling-houſe, 
and of and belonging to the fame, and to the aforeſaid trade there- 
of; and the faid John being ſo poſſeſſed as aforeſaid, and fo exer- 
eiſing and carrying on ſuch trade and buſineſs as aforefaid, it was 
heretofore, to wit, on, &c. at, &c. agreed, by and between'the ſaid 
Alexander and the ſaid John, that the faid John ſhould aſſign over 
and give up to the ſaid A. P. the ſaid leaſe of the faid meſſuage or 
| dwelling-houſe, for the reſidue of the faid term of years then 
come therein and unexpired; and that the faid John ſhould relin- 
quiſh and yield up his aforeſaid trade and buſineis of a pawnbroker 
ſo by him exerciſed andcarried on in the faid houſe as aforeſaid, unto 
and in favour of him the faid Alexander; and that for the faid leaſe 
and the aforeſaid fixtures and implements of trade the faid Alex- 
ander ſhou!d give and pay to the ſaid John the ſum of two hun- 
dred pounds of lawful, &c.; and that the faid ſtock in trade, which 
was then and there computed to be of the value of four thouſand 
five hundred pounds, ſhould be appraiſed and valued to the ſaid 
Alexander; and over and beſides ſuch valuation thereof, the ſaid 
Alexander ſhould pay and give to the ſaid John for the fame at and 
after the rate of five pounds per cent. on ſuch valuation thereof; 
and that, for the payment of the ſaid valuation, the faid Alexan- 
der ſhould procure one A. B. to give to the ſaid John his the ſaid 
A. B.'s bonds, to the extent of} four thoufand pounds, of 
ſuch valuation, for one thouſand pounds each, payable at two, 
four, ſix, and eight years, and his promiſſory note at a 4 
for ſo much money as the ſaid ſtock in trade ſhould be valued at 
as aforeſaid above the ſum of four thouſand pounds; which faid 
agreement being ſo made as aforeſaid, he the ſaid Alexander after- 
wards, to wit, on, &c. at, &c. paid, and cauſed to be paid, to the 
faid John, who then and there accepted and received from the faid 
Alexander a large fum of money, to wit, the ſum of one hundred 
pounds, in part payment of the money to be paid under the 
ſaid agreement, as and by way of earneſt to bind the ſame, 
and the bargain thereby made: and thereupon afterwards, to wit, 
on, &c. in conſideration of the ſeveral premiſes aforeſaid, and alſo 
in conſideration that the ſaid Alexander had undertaken, and then 
and there falchfully promiſed the ſaid John, to perform and fulfil tha 
ſaid agreement in all things therein contained, on his part and be- 
half to be performed and fulfilled, he the ſaid John then and 
there undertook, and faithfully promiſed the ſaid Alexander, to 
perform and fulfil the ſaid agreement, in all things therein contained 
on his part and behalf to be performed and fulfilled : And the ſaid 
Alexander in fact ſays, that although always after the making of 
the ſaid agreement 28 ready and willing, and afterwards, to 
wit, on, &c. at, &. offered to * and procure the aforeſaid ſtock 
in trade to be valued and appraiſed by proper and fit perſons for 
chat purpoſe, and was then and there addy and willing, and offered 
7 | a * - to 
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to accept, take; and pay for the ſame, together with e 
of the aforeſaid leaſe of the ſaid premiſes for the ſaid term 
of years then to come therein and unexpired; and the ſaid fixtures 
* of trade ſo being in the ſaid premiſes as aforeſaid; 
upon the terms, and according to the tenor and effect of the ſaid 
eement; and alſo to do and perform, and cauſe to be perform 
all things in the ſaid agreement contained, on his part and be- 
half to be · performed and fulfilled, according to the tenor and effect 
of the faid at agreement; and although the faid John was then and 
there requeſted by the ſaid Alexander to execute and fulfil the ſaid 
agreement with him the ſaid Alexander: Yet the faid John, not 
regarding their ſaid agreement, nor his aforeſaid promiſe and un- 
derfaking, but contriving and fraudulently intending to defraud 
and injure the ſaid Alexander, did not nor would then and there, 
nor at any other time whatſoever, aſſign over or give up to the 
ſaid Alexander the faid leaſe of the ſaid meſſuage for the ſaid term 
of years then to come therein and unexpired, nor for any term of 
whatſoever, nor would then and there, nor at any other time 
whatſoever, give and yield up his aforeſaid trade and buſineſs of 
a pawnbroker therein to and in favour of him the ſaid John, nor 
would then and there, or at any other time whatſowver, ſuffer or 
permit the ſaid ſtock in trade of him the ſaid John to be valued 
or appraiſed, or delivered to bim the ſaid Alexander, nor in any 
wiſe keep, perform, and fulfil his ſaid agreement with him the 
faid Alexander; but he ſo to do then and there always hitherto hath 
wholly and abſolutely refuſed, and {till refuſes, fo to do, contrary to 
the tenor and effect of the ſaid agreement, and the promiſe and 
undertaking of the faid John in that behalf, and in breach and vio- 
lation thereof, to wit, at, &c. ; rivets and by reaſon of which 
ſeveral premiſes, the ſaid Alexander hath loſt and been depzived of 
all benefit and advantage which would otherwiſe have ariſen __ 
accrued to him from a completion and performance of the fai 
agreement on the part of him the faid John, and hath alfo loſt and 
been deprived: of a -certain beneficial fituation and employment 
which he the faid Alexander, at the time of the making of the 
faid agreement, had and held as agent and aſſiſtant to one C. D. 
in his trade and buſineſs of a pawabroker, but which faid ſitu- 
ation and employ he the faid Alexander, under the idea of the ſaid 
John performing the faid agreement, was induced to quit and re- 
1ign, in order to enable him the ſaĩd Alexander to partorm the ſaid 
agreement on his part, and to take the ſaid premiſes and buſineſs © 
therein, mentioned as agreed for, to wit, at, &c. V. LAWES. 


MANOR and FOREST of MACCLESFIELD, in the P*<laration in 
COUNTY of CHESTER, to wit. F. B. complains of J. W. ant tb 
— 8 | | ; * gr..ndfather of an 
orphan, which he put apprentice to the plaintiff as a millicer, and ſtipulated to bind her by inden: ure 
for three years, and to give a fee in conſideration of plaintiff*s ma ntaining her, and teachirg her her 
buſineſs. Breach, that the defendant took the apprentice away at the end of one year, and refufed. 
to bind her by indenture, or to pay the fee, by which the plaint. ff loſt the orphan's lervices, and alſo 

the chance of another apprentice with a fee. "0 8 


* 
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in a plea of treſpaſs on the caſe, to the damage of the ſaid F. of. 
thirty pounds; and thereupon the faid F. by A. B. her attorney, 
complains : for that whereas the ſaid F. before and at the time of 
the making of the two ſeveral meets hereafter mentioned, 
was, and from thence continually hitherto hath been, and ſtill is, 
a milliner, and the buſineſs of a milliner during all the time afore- 
ſaid, uſed, exei ciſed, and carried on, to wit, at, &c. and within the 
juriſdiction of this court; and the ſaid F. fo uſing and exerciſing 
ſuch buſineſs as aforeſaid, heretofore, to wit, on, &c. at, &c. it 
was agreed by and between the ſaid F. and the ſaid J. to 
the ee following : that one A. B. an infant, the orphan 
/ grand-daughter of the faid J. ſhould become an appren- 
tice duly bound by indenture to the faid F. to ſerve her 
for the term of three years then next following the ſaid agreement, 
as well in the faid buſineſs as alſo as a menial ſervant in the houſe 
of the ſaid F.; and that he the ſaid J. ſhould and would well and 
truly pay to the faid F. the ſum of five pounds of lawful money 
of 58 Britain, as an apprentice- ſee with his ſaid grand-daugh- . 
ter; and that ſhe the ſaid F. ſhould and would find and provide meat, 
drink, waſhing, and lodging for the ſaid A. B. during the ſaid 
term; and the ſaid agreement being fo made as aforeſaid, heretofore, 
8 maror ©® wit, on, &c. at, &c. and within the juriſdiction of this court, 
of AMaccles- ſhe the faid F. at the ſpecial inſtance and requeſt of the ſaid J. 
feld. undertook, and then and there faithfully promiſed the ſaid J. to 
perform and fulfil the faid ee in all things therein contain- 
ed on her part and behalf to be performed and fulfilled; and in con- 
ſideration thereof he the ſaid J. undertook, and then and there faithfully 
promiſed the ſaĩd F. to perform and fulfil the ſaid agreement in all things 
therein contained on his part and behalf to be performed and ful- 
filled: And the ſaid. F. in fact ſays, that although ſhe, afterwards, 
in purſuance of the faid agreement, to wit, on, &c. at, &c. took 
and received the ſaid A. B. into her ſervice, on the terms and con- 
ditions aforeſaid, and ſo there kept and continued her there for 
a long ſpace of time, to wit, for one year of the ſaid term; and 
although ſhe the ſaid F. during all the time of the ſaid A. B.'s con- 
tinuance with her the ſaid F. there found and provided for the faid 
A. B. meat, &c. according to the faid agreement; and although 
the faid F. was there ready and willing to accept aud take the ſaid 
A. B. as her apprentice duly bound by indenture for the faid term- 
of years, according to the ſaid agreement, and then and there, to 
wit, on, &c. at, &c.. and often afterwards, tendered and offered fo 
to do, and then and there required the ſaid J. to pay to 
the ſaid F. the faid ſum of five pqunds, the ſaid apprentice-fee with 
the ſaid A. B.: Yet the faid J. not regarding, &c. but contriving, 
&c. the ſaid F. in this behalf did not nor would, when he was 1o 
required, bind the faid A. B. nor did nor would permit or ſuffer 
her to become and be bound apprentice to the ſaid F. upon the 
terms of the ſaid agreement, but then and there wholly refuted fo to 
| | do, or to pay the ſaid ſum of five pounds as an apprentice-fee with 
* the ſaid A. B. and afterwards, and within the term, to wit, at the 
: c : expi- 


Fa 
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expiration of one year from the commencement thereof, without 


the leave or licence, and againſt the will of the ſaid F. there took 
away the ſaid A. B. and cauſed her to leave the ſervice of the faid 
F. contrary to the form and effect of the ſaid agreement, of the ſaid 


promiſe and undertaking of the ſaid J. in that behalf made as afore- 
ſaid, and in breach and violation thereof, to wit, at, &c. ; whereby 
the ſaid F. not only there loſt and was deprived of the ſervices and 
aſſiſtance of the ſaid A. B. in the capacities aforeſaid, for the re- 


ſidue of the ſaid term, but alſo was then and there hindered and 


prevented from accepting and taking into her ſaĩd employ and 
ſervice another apprentice to her ſaid buſineſs, to wit, one C. D. 


with a certain large fee as an apprentice-fee with the ſald C. D. 
whom ſhe the ſaid F. declined accepting as an apprentice to her 


in her faid buſineſs, in confidence of the ſaid promiſe and under- 


taking of the ſaid J. that the faid A. B ſhould remain and conti= | 


nue the apprentice of the ſaid F. for the term, and in manner and 
form expreſſed in the ſaid agreement, to wit, at, &c. Aud whereas 


the ſaid F. fo uſing and exerciſing ſuch buſineſs as aforeſaid, 


heretofore, to wit, on, &c. at, &c. it was agreed by and between 
the faid F. and the ſaid J. to the effect following, that is to ay, that 
one A. B. an infant, the orphan four hy om of the ſaid J. 
' ſhould ſerve the ſaid F. for the term of three years next following 
the making of the ſaid agreement, as well in the ſaid buſineſs as 
alſo as a «menial ſervant in the houſe of the ſaid A. B.; and 
that he the ſaid J. ſhould and would pay to the ſaid F. the ſum 


of five pounds of, &c. as an apprentice- fee with the ſaid A. B. and 


that ſhe the ſaid F. ſhould and would find and provide meat, &c. 


for the ſaid A. B. during the faid term; and the ſaid laſt- men- 


tioned agreement being ſo made as aforeſaid, heretofore, to wit, 


on, &c. at, &c. the ſaid F. at the ſpecial inſtance and requeſt of 


the ſaid J. undertook, and then and there faithfully promiſed the 
faid F. to perform, &c. (mutual promiſes as in firſt Count): And 
the ſaid F. in fact ſays, that although ſhe afterwards, in purſuance 
of the ſaid laſt-mentioned agreement, to. wit, on, &c. at, &c. took 
and received the ſaid A. B. into her ſervice on the terms and condi- 
tions aforeſaid, and there ſo kept and continued her for a long ſpace 
of time, to wit, for one year of the ſaid term; and _— e the 


faid F. during all that time, found and provided for the ſaid A. B. 


meat, &c. according to the ſaid agreement ; and although the faid 
F. was there ready and willing to keep and continue the ſaid 
A. B. in her faid ſervice for the ſaid term of three years, ac- 
cording to the ſaid agreement, and then and there, to wit, on, &c. 


at, &c. and often afterwards, deſired and offered ſo to do, and re- 


queſted the ſaid J. to pay to her the ſaid F. the faid five pounds as 
an apprentice-fee with the ſaid A. B. under the faid laſt-mentioned 
agreement: Vet the ſaid John, not regarding, &c. but contriv- 
ing, &c. the ſaid F. in this behalf, did not, nor would he per- 
mit and ſuffer the ſaid A. B. to ſerve the ſaid A. B. for the re- 


ſidue of the ſaid term of three years but on the contrary thereof 
afterwards, and within the * term, to wit, at the expiration of 
: ; 4 2 
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one year from the making of the ſaid laſt- mentioned agreement, 
without the leave or licence, and againſt the will of the faid F. 
not only there took away the ſaid A. B. from, and cauſed her to 
leave the ſervice of the ſaid F. but then and there refuſed and neg- 
lected to pay the ſaid ſum of five pounds, and {till refuſes to pay 
the ſame, or any part thereof, contrary to the form and effect of the 
faid Iaſt-mentioned agreement, and the ſaid promiſe and under- 
taking of the ſaid J. in that bebalf made as aforeſaid, and in breach 
and violation thereof, to wit, at, &c. (3d and 4th Counts, inde- 


- bitatus aſſumpſit for inſtructions and neceſſaries ; 5th, 6th, and 7th 


Query 


Counts, common money Counts, and common concluſion. ) 


as to end, whether any pledges. 


Opinion when 1 doubt how far, in a complicated 
to declare gene- queſtion like the preſent, the plaintiff 
rally in indebita- ought to he permitted to recover the 


1 aſſumꝑſit, and d 


that ſhe is ſtrictly entitled to by 


when ſpecially. a general indebiratus afſumpfe. I take it, 


that in fuch form of action, there muſt 
always be an equivalent received by the 
defendant to raiſe in him an obligation to 
pay; but in caſe the only benefit the de- 
fendarit has received, for which he ought 
to make a compenſation for the inſtruc · 
tion afforded the infant 'at 'his requeſt 
{for its maintenance is diſ:harged by thoſe 
ſervices it performed during the period 
in which that maintenance was ſupplied), 


which by no means conſtitutes the whole 


of plaintiff s demand, compoſed as it is 
of tliat confideraticn, together with the 
loſs of the ſubſequent ſervices of the in- 
fart, and the fee agreed for (or in lieu 
6f that the leſs of another apprentice 


with another fre), for Il which the 


plitrit; Fought t » receive a iatisfaction as 
a loſs to her, arifing out of the breach of 
contract ſolemnly entered into by the de- 
fendayt ; but how can the Court and ju. 
ry try the truth of thoſe fats, in order to 
give damages proportioned to the juſtice 
of the plaintiff s claim, unlefs they re 
ſpecially Natcd- in her declaration; for, 
were it eſtabliſhed, that they might be 
fecnvered under the general form of de- 
clarirlg before mentioned. tlus abfardity 
muſt nec: ffarily enſue, thit the plaintiff s 
caſe, and that which purports to be a 
formal and authentic ftatement'of that 
caſe, would be materially different, the 
latter alledging one thing, and the pro- f 
eſtabliſhing another, which is not only 


cofitrary to every principle of pleadings. 


but this unjuſt conſequence will always 
ſollow, that a-defendant will thereby be 
ſubje to be ſurprized and fixed with a 


demand" which a fair notice vun d or 


might have enabled him to ſatisfy or ex- 
plait away. | 

In ſhort, I take the rule in all thoſe 
oaſes to be, that when one pc rſon is un» 


THo. BARROw. 


der a legal obligation to pay money to an- 
other, as the value of ſomething equiva - 
lant, the law will imply an expreſs pro- 
miſe to pay {though none may have been 
m:de), in ſupport of the action of gene · 
ral indebitatus aſſumffit for the recove: y of 
it; but where the deſcendant has not re- 
ceived an equivalent for what is demand - 
ed, but by a breach of ſome expreſs con- 
tract, or ſome moral duty to be perform- 
ed on his part, the ſaid plaintiff has ſuf- 
fered a civil injury that ought to be re- 
dreſſed in damages, 'a conſideration id 
thereby raiſed in law for the purpoſes 
of ſubſtantia} juſtice between the par- 
ties, out of all the circomntances of the 
caſe, which the plaintiff ſhould ſtate 
ſpecially in his declaration, that the law 
might give an adequate reco.mpence in 
damages. ; 
uch circumſtances] think exift in the 
prefent cafe, and have endeavoured to 
arrange them according to the rule I have- 
mentioned, which, if the plaintiff can 
prove as ſtated, will intitle her to da- 
mages e qual to the loſs Nre has ſuſtained. 
Should it be attempted to bring the 
cafe within the ftatiite of Frauds, ' as 
an undertaking for the default of another, 
I am of opinion it cannot be fo conſider - 
ed, becauſe the defendant, ſtanding in 
loco arent, was competent to make 
the contract in queſtion for the infant. But 
admitting that the 'defendant and the in · 
fant had been itrangers, the contract, 
ſuch as it was, has been in part executed, 
and therefore not within the miſchief of 
the ſtatute; and were that too out of 
the queſtion, the infant neither did con- 
tract, nor was of capacity to do it; and. 
'therefore the undertaking on the part of 
the defendant was originally and perſon- 
ally binding. : 

If it can be proved, as ſtated in the 
'cafe, that the 'defendant is tlie general 
agent of the huſband in all his concerns, 

I think the action properly brought. 
Tuo. Bazxow, 


LONDON, 


* 


ASSUMPSIT- SPECIAL.—NEGLIGENCE; BROKER. 21 


LONDON, to wit. W. P. and G. P. late of, &c. were at- Declaration a- 
tached to anſwer M. B. ima plea of treſpaſs on the caſe, &c. ; and fn = in: 
thereupon the ſaid plaintiff, by his attorney, complains : n entry 3 
for that whereas the ſaid plaintiff heretofore, to wit, on, &c. im- coffee imported, 
ported a large quantity or parcel of raw coffee, to wit, one thoy- with the proper 
ſand one hundred weight of raw coffee, in a certain ſhip or veſſe] officer of exciſe, 
called te , from Jamaica in parts beyond the ſeas. to Great _ — — 
Britain, to wit, into the port of London, to wit, at Lendon, &c. pot in ware- 
And whereas afterwards, to wit, on the ſame day and year -laft houſes, as di- 
aforeſaid, one F. D. who was mafter of the ſaid ſhip in which rected by ſtat. 
the ſaid coffee was imported, made no entry or report upon oath at his . m_—_ 
majeſiy's cuflom-houſe, 14 the burt hen, contents, and lading of ſutcꝰ5 
ſhip, in purſuance of the direction of the flatutes made in the thir- 
teenth and fourteenth years of the reign of King. Charles, intitultd, 
« An At for preventing Frauds and regulating Abuſes in his 
Majeſty's Cuſtoms :** And whereas the ſaid defendants, on the 
twenty-ſeventh July 1773 aforeſaid, and long before, had uſed, 
exerciſed, and carried on, and ſtill do uſe, exerciſe, and carry on the 
trade, buſineſs, and employment of brokers, to wit, at, &c. afore- 
faid; and the faid plaintiff having ſo imported the ſaid coffee as 
aforeſaid, -and the ſame being on board the ſaid ſhip or veſſel as 
aforeſaid, and the ſaid defendants, fo uſing and exerciſing the trade 
and buſmeſs of brokers as aforeſaid, and thirty days not being 
elapſed and expired ſince the ſaid . D. had made the ſaid entry and 
report as aforeſaid, to wit, on ſaid 8 uly 17755 at, 
&c. aforeſaid, in conſideration that the ſaid plaintiff, at ſpe- 
cial inſtance and requggt of the ſaid defendants, had employed the 
faid defendants to make a due entry on the behalf of ſaid plain 
tiff, as importer of the ſaid coffee as aforeſaid, of the ſad coffee, 
with an officer of exciſe appointed by the commiſſioners of the 
exciſe in England for that purpoſe, and to land the ſame, to be 
put in warehouſes, within thirty days next after the faid J. D. fa 
made the faid entry or report, according to the form of the ſta- 
tute in ſuch caſe made and provided, for a certain reaſonable re- 
ward to be paid by the ſaid plaintiff to the faid defendants for the 
ſame, they the id defendants undertook, and then and there 
faithfully promiſed the faid plaintiff to make a due entry on 
behalf of the ſaid plaintiff, as importer of the coffee as afore- 
(aid, of the ſaid coffee, with an officer of exciſe-appointed by the 
commiſſioners of exciſe in England for that purpoſe, and to land 
the ſame, to be put in warehouſes, within thirty days next after the 
ſaid J. D, fo made the ſaid entry or report as ei according to 
the form of the ſtatute in ſuch caſe made and provided: Vet the 
ſaid defendants, not regarding, &c. but contriving, &c. did not 
make due entry of the ſaid coffee of the ſaid plaintiff with ſuch 
officer of exciſe as aforeſaid, and land the ſame, to be put in 
warehouſes, within thirty days next after the ſaid J. D. made 
the ſaid entry or report as aforeſaid, according to the form 
of the ſtatute in ſuch caſe made and provided, and according 
ta their ſaid promiſe and undertaking, although the faid de- 
e 9 e fendants 
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cuſloms, fu 
| faid _ 
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fendants were often requeſted by the faid plaintiff fo to do; but 
to do this the faid defendants wholly neglected and omitted, con- 


trary to their ſaid promiſe and undertaking ; by means whereof, 
| ad by force of the ſtatute in that caſe made and provided, the ſaid 


coffee of ſaid plaintiff, for want of fach landing and entry there- 
of within the ſaid thirty days, became forfeited ; and yOu ſo for- 
feited, afterwards, to wit, on thirty-firſt Auguſt, were ſeized as 
forfeited by the officers of his majeſty's exciſe, and were and are 
wholly loſt to the faid plaintiff, to wit, at, &c. aforeſaid. And 
whereas alſo the ſaid plaintiff heretofore, to wit, on ſaid twen ſe- 
venth July 1773 aforeſaid, imported another large quantity of cof- 
fee, to wit, pounds of coffee, in another ſhip or veſſel called 

| from parts beyond the ſeas, to wit, from Jamaica 
into Great Britain, to wit, into the port of London, by way of 
merchandize, to be there unſhipped, to be laid on land, the ſame be- 


ing merchandize for ' whith divers cu/loms, ſubſidies, and other du- 
ties wer- then due and payable to his majeſiy upon the unſhipping the 
' fame, to be laid on land, to wit, Fc. : And whereas the ſaid de- 
' fendants, fo being brokers as aforeſaid, and the ſaid plaintiff bav- 
ing ſo imported tne ſaid coffee as laſt aforeſaid, on the ſame day 


and year laſt aforeſaid, at, &c. aforeſaid, in conſideration that the 
ſaid plaiatiff, at the ſpecial inſtance and requeſt of faid defendams, 
had employed the ſaid defendants to unſbip and land the ſaid laſt- 


mentioned coffee fer the aſe of the ſaid plaintiff, and had undgr- 
taken and faithfully promiled to pay to them the ſaid defendants a 


certain reaſonable reward or ſum of money for their labour and 


trouble therein, and te pay them 7 wh *.m and ſums of money as 
te 


s, and other ditties as were 


they ſhould pay for the cuſtoms, ſubſi 


Aue and payable to our ſaid lord the ki:g upen the unſhipping of 
- the Jews, to be laid on land as ork fg they the ſaid defendants 


undertook, and then and there faithfully promiſed the faid plain- 
rift, to unſbip and land the ſaid laſt- mentioned coffee of ſaid 


_ plaintiff from on board the ſaid luft- mentioned ſhip or veſſel, and 10 


pay, or cauſe to be paid or lawfully tendered, or to agree far all ſuch 
** and other duties as are due and payable to our 
the king upon the unſbipping of the ſame, in order to 
be laid on land before the ſame ſhould be unſhipped, to be laden 
on land according to the form of the ſtatute in that caſe made 


and provided: "Yet the ſaid defendants, not regarding, &c. did 


unſhip, to be laid on land, the ſaid laſt-mentioned coffee, the ſub- 


ſidies and other duties due and payable to our ſaid ſovereign lord 


the king for the ſame goods not being firſt paid or lawfully ten- 


dered to the collector thereof, or his deputy, with the conſent 


and agreement of the comptroller or ſurveyor there, or one of 


them at leaſt, nor agreed with them for the ſame in the cuſ- 
tom houſe, according to the ſtatute in that caſe made and pro- 
vided, contrary to the form of the ſaid ſtatute and the ſaid 


promiſe and undertaking of the ſaid defendant; by means where- 


of the ſaid laſt - mentioned coffee became forfeited ; and being ſo 
- forfeited, the ſaid coffea was afterwards ſeized and arreſted by 


T. D. 
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7. D. and I. N. to the uſe of his ſaid majeſty as forſcited, and after- | 

wards} to wit, in Michaelmas term in fourteenth year of the reign 

of our lord the now king, upon a certain information duly exhi- 

bited in his majeſty's court of exchequer at Weſtminſter, on the 

- information of the faid T. D. and 2 N. it was adjudged by the 

- barons of the ſame court that the ſaid laft-mentioned coffee ſhould, 

for the reaſons aforeſaic, remain forfeit-d, and that the ſame, and 

every part thereof, ſhould be delivered to the commiſſioners of 

his majeſty's excife, to be by them publicly fold, according to the 

ſtatute in that caſe made and provided, as by the faid information 

and judgment remaining of record in the ſaid court of exchequer 
more fully appears; by means whereof the ſaid plaintiff hath wholly 

loſt the ſaid coffee, to wit, at, &c. (d Count, money had and » 

received; and breach.) e Gro. Woo). 


Decembet 1775, before one R. H. eſquire, one of his majeſty's 
juſtices aſſigned to keep the peace of our faid lord the king, and bare 


ames Diſley, of R. in the ſaid county, huſbandman, with having ®fplainiiff's per- 
© botten her with child of the ſaid baſtard- child or children, and erg um bn 
Pat he was the only true and only father theres: and thereupon ]- = _—_ 
the ſaid R. H. eſquire, ſo being one of his majeſty's juſtices of * | 
peace as aforeſaid, afterwards, to wit, on the ſaid thirtieth 
ecember 1773, at S. in A. aforeſaid, upon application made ta 
him by one of the overſeers of the poor of the ſaid townſhip of M. 
as aforeſaid, according to the form of the ſtatute in that caſe 
made ang provided, iſfued a warrant under his hand and ſeal, di- 
rected to all high and petty conttables, and other civil officers 
_ whom it might concern, in the county of L. eſpecially to the con- 
' ſtables of R. aforeſaid, and alſo to R. S. and W. H. whereby, 
d +5] reciting that the ſai E. B. of M. in the county of L. afore - 
id, fiogle woman, had voluntarily upon her oath declared before 
him the faid R. H. efquire, one of his majeſty's juſtices of the 
3 and quorum in and for the ſaid county, that ſhe believed 
erſelf to be with child of a baſtard- child or children, which, when 


— 


born, was or were likely to become chargeable to the ſaid townſhip 
of M. or ſuch other townſhip, pariſh, or place where it or they 
8 | s C4 7 | * ſhould 
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_ ſhould happen to be born; and that ſhe the ſaid E B. had on oath 
Charged J. D. of, &c. with having gotten her with child of the 
faid-baſtard-child or children; and that he was the true and only 


father thereof; the ſaid juſtice did therefore, upon application 


made by one of the overſeers of the townſnip in his majeſty's name, 


command them, and every of them, that they ſhould immediately, 


on ſight thereof, apprehend the ſaid J. D. and bring him before 


him or ſome other of his majeſty's juſtices of the peace in and for 
the ſaid county, to be committed to the common jail or ſome 


other houſe of correction in and for the ſaid county, unleſs he 


ſhould give ſecurity to indemnify the ſaid rownſhip of M. or any 


other townſkip, pariſh, or place, where tae ſaid baſtard- child or chil - 


dren ſhould happen to be born, or ſhould enter into a recogni- 
rance with a ſufficient ſecurity, upon condition to appear at the 


then next general quarter ſeſſions of the peace to be holden by 


adjournment at P. in and for the faid county, and to abide by and 
perform ſuch orders as ſhould be made and provided; by virtue of 
which ſaid warrant the ſaid R. and W. afterwards, to wit, on the 
ſame day and year laſt aforeſaid, at R. aforeſaid, apprehended the 


| faid J. D. and were then and there about to convey him before the 
| ſaid R. H. eſquire, ſo being one of his majeſty's juſtices of the 
peace as aforeſaid, according to the exigency of the ſaid warrant : 


and thereupon afterwards, to wit, an the ſame day and year laſt 


aforeſaid, at, &c. aforeſaid, in conſideration that the ſaid R. and 
W. at the ſpecial inftance and requeſt of the ſaid R. Would deli- 
ver the ſaid J. D. unto his the ſaid R.'s cuſtody, the ſaid R. un- 


dertook, and then and there faithfully promiſed the ſaid C. R. and 

J. that he the ſaid R. would forthwith bring the ſaid James to 

and before the faid juſtice; in order to comply with the exi- 
R. and 


n gency of the ſaid warrant; And the ſaid and J. ayer, 


that they, confiding in the ſaid promiſe and undertaking of the 
faid R. and in hopes of the faithful performance —_— at the 
faid inſtance and requeſt of the ſaid Richard, afterwards, to 
wit, on, &c. at, &c. did deliver the ſaid James into his the 
faid Richard's cuſtody : Yet, &c. did not forthwith, or ever 
afterwards,” bring the ſaid J. D. before the ſaid juſtice of the 


peace or any other of his majeſty's juſtices of the peace in 


and for the ſaid county, for the purpoſe aforeſaid; but to do the 


_ wholly neglected and refuſed; and afterwards, to wit, on, 
| ſupra 1 
and go at large where he would and pleaſed; whereby the ſaid ' 
James hath hitherto abſconded and ſecreted himſelf, and ſtill T 
{conds and ſecretes himſelf, to the ſaid C. R. and J. unknown, aud 


&c. at, &c. permitted and ſuffered the ſaid James 


has not hitherto been brought before his majeſty's juſtices of the 


peace, or any other puking of the peace in und for the ſaid coun- 
ty, in order to comply with the exigency of the ſaid warrant; and 


the ſaid E. B. afterwards, to wit, on ſixteenth May 1774, was 
delivered of a female baſtard child within the ſaid townſhip of M. 
being the child whereof ſhe was pregnant at the time of her exa- 
mination, and which child is Rill living, to wit, at M. * 


{ 


r . as, He ioacs. Ta tel . ac de wilt... ooo eo .. 
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and by reaſon whereof the overſeers of the poor and other inhabi- 
tants of ſaid townſhip of M. have been put to great 1 7 and 
oy 


expence in and about the birth and maintenance of the 
and have wholly loſt the means of compelling 
maintain and ſupport the ſaid child at M. aforeſaid, to the damage 
of the faid C. R. and J. overſeers as aforeſaid, of pounds; 


the faid James to 


and therefore they bring ſuit, &c. 


Oy1n10Nn. Iam inclined to think, that a 
ſpecial ation may be maintained againſt 


Maſon, for permitting Diſleyto eſcape, con- 


trary to his ſaĩd promiſe and undertał ing; for 
though Maſon had npt any confideration 
for undertaking the cuſtody of Diſkey, yet 


as he actually undertook it, and entered this cafe the repreſentativesof the town- - 
ſhip at large. / 929. Woon - 


vpon it, he is, as I apprehend, anſwer- 


able for it, and liable to an action for th 


non performance of it, occaũoned by his 
neglect; and I think, as the inbabitagts 


of the townſhip of M. are injured by it, 


the action ſhould be in the name of the 
overſeers and churchwardens, who are in 


— 


+ A f : 
SOMERSETSHIRE, to wit. 8. W. W. G. and R. T. Declaration by 
complain of S, C being, & c,: for that whereas the faid plain- three perſons, 
tiffs and one A. B. ſince deceaſed, in his lifetime, from aſter un, 2 FR 
week A. D 1785, and continually from thenceforth umil Eaſter ,.,c.q had 
week A. D. 1786, were overſeers of the poor of the pariſh of D. overſcers of 
in the ſaid-countyof 8. in due manner nominated and appointed, and poor, againit de. 
as ſuch over ſeers of the poor of the ſaid pariſh,during the time afarefaid, f24a"t, dar 
were poſſeſſeq of or entitled to divers goods, monies, and effects, Sa 
of great amount and value, to wit, the amount or value of one care of the poor, 
thouſand pounds of lawful money of Great Britain, for the pur- for embezzling 
oſe of uſing, applying, and appropriating the ſame to and for the Scod and prg-. 
upport, maintenance, relief, benefit, and advantage, and for and vitions. | 
on account of the poor of the ſaid. pariſh, to wit, at, &c. in, &c. : . 4 
And whereas afterwards, and during the time of the ſaid plain- 
tiffs and A. B. ſince deceaſed, in his lifetime, being overſcers as 
aforeſaid, tq wit, on, &c. at, &c. they the ſaid plaintiffs and A. B. 
ſince deceaſed, in his lifetime, then and there retained and em- 
ployed the ſaid 8. C. at his ſpecial inſtance and requeſt, as their 
ſervant or agent, to look after and take care of the poot᷑ of the ſaid 
parith, during the time that they the ſaid plaintiffs and A. B. ſince 
deceaſed, in his lifetime, remained. and continued; overſeers as 
aforeſajd, and then and there entruſted the ſaid goods, monies, 
and effects fo belonging to them, as ſuch overſeers as aforeſaid, 
with the ſaid 8. C. as their ſervant or agent for him the ſaid 
8. C. to ule, apply, and diſpoſe of the ſame for the main- 
tenance, ſupport, benefit, and advantage of the of the ſaid 
partlh to wit, at, &c. in, &c.: and the ſaid S. C. being fo re- 
tained, employed, and entruſted as afareſaid, in conſideration 
thereof, afterwards, to wit, on, &c. at, &c. in, &c. undertook, 
and then and there faithfully promiſed the ſaid plaintiffs and A. B. 
ſince deceaſed, in his lifetime, to do, execute, and perform the 1 
ſaid ſervice, truſt, and employment faithfully: Yet the ſaid 8. C. 
net regarding his ſaid promiſe ſo by him made as aforeſaid, but 


/ 


\ 
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contriving and fraudulently intending craftily and ſubtilly to de, 
ceive and defraud the ſaid aintiffs and A. B ſince deceaſed, in his 
+ lifetime, and. the faid plaintiffs, fince his deceaſe, in this behalf, 
did not faithfully do, execute, and perform the ſaid ſervice, truſt, 
or employment; but on the contrary thereof, afterwards, and 
during the time aforeſaid, to wit, on, &c. and on divers other 
days and times afterwards, at, &c. in, &c. uſed, applied, and 
diſpoſed of divers large quantities of the ſaid goods and effects, to 
pit, fifty yards of woollen cloth, &c. of the value of two hundred 
pounds of like lawful money, for other and different purpoſes than 
as aforeſaid, aud then and there uſed and applied, converted and 


2 — - diſpoſed of the ſame to and for his own uſe and benefit, emolu · 
0 | ment, and adyantage, to wit, at, &c. in, &c., And whereas, 


&c,. (this Count fame as firſt, in conſideration that plaintiffs, as 
overſeers, had entruſted, &c. Add the common Counts.) 
3 | Drawn by MR. CROMPTON. 

Defendant pleaded the general ifſue, and gave a notice of ſet- off for work and 
labour. ran 2 e 85 RM 0 


123 8 


peclaration bya SUFFOLK, to wit. W. L. v. S. P.: for that whereas the 

makiter againſt fajd William Long, before the making of the promiſe and under- 

2 taking hereinafter next mentioned, to wit, on, &c. was, and con- 

4 a6 +5 ape _ tinually from thence forth hitherto hath been and ſtill is, a maltſter, 

coombs of bar- or a maker of barley into malt, and the trade, buſineſs, and em- 

ley into malt, ployment of a maltſter, or tte making of baxley into malt, during 

mat he ſpoiled all the time aforeſaid, hath uſed, exerciſed, and carried on for pro- 

the fame, and fit and gain, to wit, at, &c. ; And whereas the ſaid William af- 
rendered them 4 ” 4's : : , 4 

unfit for ſale, terwards, and before the making of the promiſe and undertaking 

6. hereinafter next mentioned, to wit, on, &c. at, &c. had, at the 

ſpecial inſtance and regueſt of the ſaid defendant, hired and retain- 

ed him the ſaid defepdant, for certain reaſonable wages to be 

therefore paid him by the ſaid plaintiff, as and to be his ſervant in 

the making of barlzy into malt in his aforeſaid trade and buſineſs: 

And whereas the ſaid defendant, being ſo retaingd and hired as 

. aforeſaid, in conſideration of the premiſes, afterwards, to wit, on, 

&c. at, &, undertook, and then and there faithfully promiſed the 

ſaid plaintiff, that he the ſaid defendant, during the time that he 

the ſaid defendant remained in the ſervice of the fig plaintiff as ſuch 

. ſervant as aforeſaid, would uſe all due care, diligence, ang fidelity, 

in the making of barley, intruſted to him, into malt, in the aforg- 

laid 0 ox buſineſs, and in the management and taking care of his 

aàforeſaid trade and buſineſs; And the ſaid William in fact fays, that 

, afterwards, and whilſt the faid defendant remained and continued 

in his the ſaid plaintiff's ſervice as ſuch ſervant as aforeſaid, to wit, 

on, &c. at, &c, was entruſted with divers large quantities of 

. barley, to wit, one r coombs of barley, of great value, to 


wit, of the value of five hundred, pounds of lawful money of Great 


"Britain, of him the faig plaintiff, to be by him the ſaid defendant, 
as ſuch ſervant as aforeſaid, made into malt, in the way of * 
; b n eee | : een Wen * ; ſai 
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' ſaid plaintiff's trade and buſineſs, according to the form and effect 
of his ſaid promiſe and undertsxing fo by him the ſaid defendant 
made as aforefaid+: Yet the ſaid defendant, not regarding his 
' faid promiſe and undertaking ſo by him made as aforeſaid, but 
contriving and fraudulently intending craftily- and ſubtilly to de- 
ceive and defraud the ſaid plaintiff in this behalf, did not, during 
the time he the faid defendant remained in the ſervice of the ſaid 
- plaintiff, as ſuch ſervant as aforeſaid, uſe all due care, diligence, 
and fidelity in the making of the aforeſaid one hundred coombs of 
barley ſo intruſted to him as aforeſaid, into malt; but on the con- 
trary thereof, afterwards, to wit, on, &c, at, &c. (1) ſo very care- 0 
 kſsly, negligently, remiſily, and im per'y behaved and conducted bim- 3 15 
felf in the making of the aforeſaid barley into malt, and in the manage- juriouly, and 
ment and taking care of the ſame, and then and there took ſo little wantonly be- 
and ſuch bad care in the making of the ſame barley into malt, that hared, &c. in 
| through the mere neglect anddefault of ry bes defendant, andthrough = ere. * 
his careleſsne/s and inattention (the ſaid barley being made into malt), td qefendane 
the ſaid malt ſo by bim the ſaid defendant made therefrom, became in the making 
and was totally ſpoiled and rendered uſeleſs, unfit for fale, and of of the ſaid bar 
no uſe or value whatſoever to. the faid plaintiff; whereby he the „ mak, 
ſaid plaintiff not only loſt and was deprived of the value of the 3 . 
aforeſaid barley ſo made into malt, and of divers pou gains and and ſpoiled the 
profits which would have ariſen to him from the ſale of the ſaid fame, infomuch 
malt; but the ſaid William hath, reaſon of the faid barley's that the Laid 
being made into malt, been liable, and ſtill is liable, to pay divers PI ad 
large ſums of money, to wit, the ſum of two hundred pounds of into matt, and 
lawful money of Great Britain, to our ſovereign lord the king for every part be- 
the duties of exciſe, payable for or in reſpe& of the ſaid malt, to came 
wit, at, &c, in, &c. And whereas the ſaid plaintiff, being ſuch ad Count 
maltſter or maker of barley into malt as aforeſaid, and the ſaid de- 
fendant being ſo retained and hired as aforefaid, in conſideration 
of the ſaid laſt- mentioned premiſes, afterwards, to wit, on, &c. 
at, &c. he the ſaid defendant undertook, &c. the ſaid plaintiff, 
that he the ſaid defendant would, during the time he remained in 
the ſervice of the ſaid plaintiff as ſuch ſervant as aforeſaid, uſe all 
due care, &c. in the making the barley entruſted to him into malt, 
in the aforeſaid trade and buſineſs, and in the management and 
taking care of his aforeſaid trade and buſineſs: And the ſaid plain · 
tiff in fact ſays, that afterwards, and whilft the ſaid defendant re- 
mained and continued in his the ſaid plaintiff's ſervice, as ſuch ſer- 
vant as aforeſaid, to wit, on, &c. at, &c. was entruſted with 
divers other large quantities of barley, to wit, &c. of great value, &c. 
of him the fajd plaintiff, 'to be by him the ſaid defendant, as ſuch 
ſervant as aforeſaid, made into malt, in the way of his the ſaid 
' plaintiff*s trade and buſiſſeſs, According to the form and effect of 
dis ſaid laſt-mentioned promiſe” and undertaking ſo by the ſaid 
Samuel made as laſt aforeſaick: Yet, &c; {conclude this Count 
from this + fame as' firſt, only omitting what is in Italic and in- 
ſerting what is in the margin). And whereas alſo the ſaid plain- 34 Count. 
tiff, long before the / making of the promiſe and undertaking here- 
#37 70 8 2 : * --+» - anafter 
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inaſter mentioned, to wit, on, &c. was, and continually from 
thence hitherto hath been, and ſtill is, ſuch maltſter as aforeſaid : 
And whereas the faid Samuel afterwards, and before the making of 
the promiſe and undertaking hereinafter mentioned, to wit, on, 
&c. was retained by the ſaid plaintiff as his ſervant as aforeſaid: 
And whereas the ſaid plaintiff, being ſuch maltſter as aforeſaid ; and 
the ſaid Samuel being fo retained and hired as aforeſaid; in con- 
ſideration of the laſt - mentioned premiſes, afterwards, on, &c. at, 
&ic. he the faid defendant undertook, &c. the ſaid plaintiff, that 
he the faid defendant would, during the time he remained in the 
| ſervice of the ſaid plaintiff as ſuch ſervant as laſt aforeſaid, take 
A 84 due and proper care of all barley and malt of and belonging to him 
5 the ſaid plaintiff, committed to his the ſaid defendant's care ns 
ſervant as aforeſaid, and would at all times duly account to the 
ſaid plaintiff for the ſame barley and malt ſo committed to his 
care: And the faid William in fact ſays, that afterwards, and 
whilſt the ſaid defendant remained and continued in his the ſaid 
plaintiff's ſervice as ſuch ſervant as aforeſaid, to 4 Ba &c, at, 
&c,. he the faid defendant was entruſted with divers large quanti- 
ties of barley and malt, to wit, one hundred coombs of other 
barley and one thouſand coombs of other malt of him the faid 
_ plaintiff, of great value, to wit, of, &c, to be by him the ſaid 
defendant, as ſuch ſervant as aforeſaid, taken care of and for him 
the (aid plaintiff, and to account for the ſame, according to the 
form and effect of his ſaid promiſe and undertaking fo by him 
. made as laſt aforeſaid: Yet the ſaid defendant, not re arding, &c. 
but contriving, &c. the ſaid plaintiff in this behalf, 1 not, dur- 
ing the time he the ſaid defendant remained in the ſervice of the 
ſaid plaintiff, take due and proper care of the aforeſaid barley ia 
committed to his care as laf aforeſaid, or any part thereof, and 
did not duly account to the ſaid plaintiff for the ſaid barley and 
malt ſo committed to his care as laſt aforeſaid, according to the 
form and effect of his ſaid laſt-mentioned promiſe and undertak- 
ing; but on the contrary thereof hath wholly refuſed to account 
for the fame barley and malt laſt- mentioned, and every part there- 
of, and hath converted and diſpoſed of the fame to bis own uſe ; 
and by reaſon thereof he the ſaid plaintiff hath wholly loſt the ſaid 
| laſt- mentioned barley and malt, to wit, at, &c. (Add the money 
A Counts, and common concluſion.) 23 
5 pDeun by Ma. GRAHAM, 


Phintiff obtained a verdiét, and 15. damages. 


r in FOR that whereas the ſaid George Ernſt and John Dorville, 
N heretofore, to wit, on the rn of February in the 
ed by an adver- Ear of Our Lord 1799, at London, in the pariſh of St. Mary-le- 

tiſement, for Bow, in the ward of Cheap, did cauſe to be printed and publiſhed 
procuring de- a Certain printed hand- bill, dated from a certain place, called the 


* 


vant, who had abſconded with a large fam. of money, ta be apprehended. DEER 


— 


Public 


. * - 


rok APPREHENDING FELONS. 


Public Office, Bow-ſtreet, Saturday, February twenty-ſeventh, 

1799, containing in ſubſtance and to the effect following, that is 
to lay, Ran away ! Ran away ! Ran away! Niels Karre, clerk 
to a merchant in the city (meaning clerk to them the ſaid George 
Ernſt and John Dorville), with a large ſum of money ;“ and by 
the ſaid hand-bill they the ſaid defendants did then and there, to 
wit, on the day and year aforeſaid, at London aforsfaid, in the 

riſh and ward aforeſaid, promiſe, that whoever would apprehe 

the faid Niels Karre, or give ſuch information to Sir Sampſon 
Wright at the above office (meaning the ſaid Public Office in Bow- 
ſtreet) as might be the means of his being apprehended, ſhould 
receive a reward, of fifty guineas ; and that a further reward of 
fifty guineas would, be paid on conviction of the ſaid Niels Karre: 
kt a faid plaintiff further faith, that he, conhding in the ſai 

promiſe and undertaking of them the ſaid defendants, fo by them 
made as aforeſaid, did afterwards, to wit, on the day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward aforeſaid, be/fow 
and apply great labour and diligence in and about the diſcovering the 
faid Niels Karré; and having thereby diſcovered the ſaid Niels 
Karre, he the ſaid plaintiff then and there, to wit, on the day and 
year aforeſaid, at London aforeſaid, in the pariſh and ward afore- 
faid, did give {ub information to the ſaid Sir Sampſon Wright, at 
the Public Office in Bow-ſtreet, in the ſaid hand- bill mentioned, 

as was the means of the ſaid Niels Karre being afterwards appre- 
bended ; and the ſaid Niels Karre, by means of ſuch information 
ſo by the ſaid plaintiff given as aforeſaid, was afterwards, to wit, on 


the day and year aforeſaid, at London aforeſaid, in the pariſh and 


ward aforeſaid, apprehended, as the ſaid defendants then and there 
well knew and had notice; whereby the faid defendants then and 
there became liable to pay the ſaid plaintiff the ſaid ſum of 
fifty- two pounds ten ſhillings, according to the tenor and effect 
of their ſaid promiſe fo by them made in this behalf as afore- 


aid. And whereas, heretofore, to wit, on the twenty-ſeventh , , Cie; a 
day of February, in the year of Our Lord 1790 aforeſaid, at Lon- general. | 


don aforeſaid, in the pariſh and ward aforeſaid, one Niels Karre, 
who before that time had been a clerk or ſervant of the ſaid de- 
fendants, was ſuſpected of having abſconded and ran away with 

large ſum of money, the property of them the ſaid defendants ; an 

thereupon afterwards, to wit, on the day and. year laſt aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, in conſide- 
ration that any one would give ſuch information reſpecting the 
ſaid Niels Karre as might be the means of his being apprehended, 
they the ſaid defendants undertook, and then and there faithfully 
promiſed, to pay ſuch perſon who fhould give ſuch information 
the ſum of kfty-two pounds ten ſhillings of lawful money of Great 
Britain, when they the ſaid defendants thould be therets afterwards 
requeſted; And the faid plaintiff further faith, that he, confiding 
in the ſaid laſt · mentioned promiſe and undertaking of the ſaid de- 
fendants, ſo by them made as  aforefaid, having by much labour 
and diligence made a diſcovery reſpecting the ſaid Niels 9 
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did afterwards, to wit, on the day and year laſt aforeſaid, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, give ſuch infor- 
mation reſpecting the ſaid N. K. to the ſaid defendants, that by 
means of ſuch information the ſaid N. K. was afterwards, to wit, 
on the day and year laft aforefaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, apprehended, as they the ſaid defendants 
then and there well knew and had notice; whereby the ſaid de- 
fendants then and there became liable to pay to the ſaid plaintiff 
the ſaid ſum of fifty-two pounds ten ſhillings, according to the 


tenor and effect of the ſaid laſt-mentioned promiſe and undertak- 


ing ſo by them made as aforeſaid. 


* N. B. This cauſe was tried before Lord Lord Kenyon held, that the plaintiff was, 
Kenyon at Guildhall, London, when it notwithſtanding, entitled to recover; for 
appeared in evidence, and was relied on both were entitled—the tenor of the 
by way of defence, that the party Who advertiſement and the pol cy of the law 
bad actually apprehended the felon had required it, — Ex relat. Mr. Henderſon. 
applied for and received the reward; but W. B. 


Declaration a- FOR that whereas the ſaid Arthur Charlotte, in his lifetime, 
gainſt an exe - to wit, on the ſeventeenth day of September in the year, &c. 1779, 
cutor, fora re- at Dudley, in the county aforeſaid, charged and alledged that one 
e er ne Ann Simmonds, then late a ſervant to the faid A. had then lately 
grant of tis defrauded him the ſaid A. and other people, of money, wearing ap- 
teſtator, who parel, and table linen, and other things of value, to a great 
had robbed her amount; and thereupon the ſaid A. afterwards, to wit, on the 
nn. ſame day and year aforeſaid, at Dudley aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully promiſed, that 
if any perſon would diſcover the ſaid Ann S. fo that ſhe might be 
brought to juſtice, ſuch perſon ſhould receive twenty pounds of 
him the ſaid A. C.: And the faid John in fact faith, that he, con- 
fiding in the ſaid promiſe and undertaking of the faid Arthur, after- 


wards, to wit, on the twenty - third day of February in the year of 


Our Lord 1779, at Dudley aforeſaid, did diſcover the faid Ann 
S. to the ſaid Arthur ; and the ſaid Ann afterwards, to wit, on 
the day and year laſt aforeſaid, was committed to the cuſtody of 
the keeper of the gaol at Worceſter, to anſwer for the ſaid offence; 
whereof the ſaid A. in his lifetime, afterwards, to wit, on the 
day and year laſt aforeſaid, at Dudley aforeſaid, in the county 
aforeſaid, had notice; and by reaſon of the premiſes the faid 
Arthur became liable to pay the ſaid ſum of twenty pounds to the 
faid John, when he the ſaid Arthur ſhould be thereunto afterwards 
* pee requeſted. And whereas alſo afterwards, to wit, on the twenty - 
s third day of February in the year of Our Lord 1779, at Dudley 


aforeſaid, in the county aforeſaid, in conſideration that the ſaid 


ohn, at the ſpecial inſtance and requeſt of the faid Arthur, in his 
ifetime, had before that time cauſed and procured one Ann S. who 
then and there was charged by the faid Arthur to have then lately 
defrauded him the ſaid Arthur, and other people, of money, wear- 
ing apparel, table linen, and other things of value, to a great 
9 ; | amount, 
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amount, to be taken into cuſtody to be detained in cuſtody by the 
ſaid A, to anſwer the laſt- mentioned charge of the faid A. he the 
ſaid A. afterwards, to wit, on the fame day and year laſt aforeſaid, 
at D. aforeſaid, in the county aforeſaid, undertook, and to the ſaid 
John faithfully promiſed, to pay to him the ſum of twenty pounds 
of lawful money of Great Britain, whenever afterwards he the ſaid 


A. ſhould be thereunto requeſted, . 


Copy of the Advertiſement, 
© WorcssTERSHIRE., Whereas Ann 
« Sumners, late ſervant to Arthur Char- 
% lotte, of Fladbury, Eſq. hath lately 


« defrauded her faid maſter, and other 


«© people, of money, wearing apparel, 
, table linen, and other things of value, 


« to a great amount. If any perſon 
« wilt diſcover the ſaid Ann Suinners, 
** ſo that ſhe may be brought to juſtice, 


VNV. Barpwin. 


another, the ſame, only concluding, 


4 ſhall receive 20l. of one Arthur Char. 


6 jotte.” 

The plaintiff apprehended ſaid A. S. 
on the 23d of February 1779, and ſhe 
was commiited to Worceſter Caſtle ; 
when the jury, in Lent Aſſizes 1779, | 
threw ont the bill. 

This action was tried Summer Aſſizes 
1779, at Worceſter, and verdict for 


„ ſhall receive 20l. reward. , plaintiff. : 

This was inſerted in Barrow's Wor- Both the foregoing precedents copied 
ceſter Journal on the 17th of September from Henderſon's 1 5th Vol. 10. 222 224. 
1778, and not having the deſired effect, | h , W. B. 


S8. and M. Eaſter Term, 31. Geo. 2. 

MIDDLESEX. William Finch and William Hutchins, Declaration in 
church-wardens of the pariſh of Aſhted, otherwiſe Eaſted, in the e . e, 
county of Surry, and William King and William Weſton, over- ae e 
ſeers of the poor of the ſame pariſh, complain of William Farmer, of the poor of 
church- warden of the hamlet of Hammerſmith in the pariſh of one pariſh a- 
Fulham in the county of Middleſex, of Mr. William Roberts and Sinſt thoſe of 
Daniel Springthorpe, overſeers of the poor of the ſame hamlet, ere. rk: 
being, &c. of aplea of treſpaſs on the caſe : for that whereas here- tices * hs 
tofore, before the time of making the promiſes and undertakings maintenarce of 
hereafter mentioned, to wit, on the ſecond day of February in the 2 ba*arc-child 

ear of Our Lord 1788, to wit, at Weſtminſter in the county of born in the laſt. 
idJJeſex,- one Mary Watſon, ſingle woman, whoſe legal ſettle- Far hs: 
ment then was in the ſaid pariſh of Aſhted, was n of a male moved with * 
baſtard- child, in the ſaid hamlet of Hammerſmith, which ſaid mother to the 
baſtard - child thereby became and was legally ſettled in the ſaid firſt mentioned 
laſt· mentioned hamlet, and was by them liable to be maintained, Pariſh, for nur- 
and was afterwards, and before the making of the promiſes and 3 ſor 
undertakings hereafter mentioned, duly removed with its ſaid arrears e 
mother for nurture, from and out of the ſaid hamlet of II. to the dent to the pie · 
laid pariſh of A.; and the ſaid Mary W. and her ſaid child, be- am ae 
ing ſo removed and remaining in the ſaid pariſh of Aſhted, after- ggg. m 
wards, and before the making of the promiſes and undertakings 2d Count, for 
hereafter mentioned, 'to wit, on the eleventh day of July in the arrears accrued 
year of Our Lord 1788, to wit, at Weſtminſter aforcſaid in the due in their 


* For Maintenance, &6. of Baſtards, Paupers. 1 


ſaid 
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faid county of Middleſex, complaint was made unto Sir Sampſon 
Wright, knight, and William Addington, eſquire, two of his 
majeſty's juſtices of the peace in and for the faid county of Mid- 
dleſex, by the church-wardens and overſeers of the poor of the 
faid pariſh of Aſhted, that the church-wardens and overſeers of 
the poor of the faid hamlet of Hammerſmith had refuſed to main- 
tain the ſaid baſtard child; and the ſaid complaint being ſo made 
as aforefaid, they the faid laſt- mentioned juſtices thereupon then 
and there, by their ſummons under their reſpective hands and ſeals, 
duly made out and directed to the church-wardens and overſeers 
of the poor of the ſaid hamlet of H. in his majeſty's name required 
the ſaid laſt-mentioned church- wardens and overſeers perſonally 
to be and appear before them the ſaid juſtices at the Public Office 
in Bow-ſtreet, on Thurſday the feventeenth day of July then in- 
ſtant, at eleven o'clock in the forenoon, then and there to ſhew 
cauſe why the faid laſt- mentioned church-wardens and overſeers 
ſhould not maintain the ſaid baſtard-child; in obedience to which 
ſaid ſummons, afterwards, and before the making of the promiſes 
and undertakings hereafter mentioned, to wit, on the faid ſeven- 
teenth day of July in the year of Our T.ord 1788, at the Public 
Office in Bow-ftreet, to wit, at Weſtminſter in the ſaid county of 
Middleſex, Thomas Skinner, then one of the overſeers of the 
poor of the ſaid hamlet of H. then and there appeared before the 
ſaid laſt- mentioned juſtices, in purſuance of the ſaid ſummons ; 
but did not ſhew ſufficient cauſe why the church-wardens and 
overſeers of the poor of the ſaid hamlet of Hammerſmith ſhould not 
pay unto the church-wardens and overſeers of the poor of the ſaid 
pariſh of Aſhted, a fuficient ſum towards the maintenance of the 
ſaid child: wherefore they the ſaid laſt-mentioned juſtices then 
and there by their order, duly made out under their hands and 
ſeals, bearing date the day and year laſt aforeſaid, did order that 
the ſaid church-wardens and overſeers of the poor of the faid ham- 
let of H. ſhould pay, or cauſe to be paid, to the church-wardens 
and overſeers of the poor of the ſaid parith. of Eafted, or fome or 
one of them, the ſum of two ſhillings and ſixpence weekly and 
every week from the date of the ſaid order, for and towards 
the ſupport and maintenance of the faid child, for and dur- 
ing fo long as he ſhould remain with his faid mother as a nurſe 
child at the expence of the ſaid hamlet of Hammerſmith; which 
faid order, fo made as aforeſaid, after the making thereof, to wit, 
on the day and year laſt aforeſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, was duly ſerved upon the church-wardens and 
overſeers of the poor of the ſaid hamlet of H. for the time being, 
and the ſame ſtill remains in full force and unaltered, to wit, at 
Weſtminſter aforeſaid: And the faid plaintiffs, church-wardens 
and overſeers of the poor of the pariſh of Aihted aforeſaid, in 
fact ſay, that afterwards, and before the making of the ſaid laſt - 
mentioned order, hitherto, the ſaid Mary W. and her ſaid fon re- 
maindd in the ſaid pariſh of Aſhted, during all which time the ſaid 
child was there a nurſe child with its faid mother, at the expence 
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of the ſaid-hamlet of H. within the true intent and meaning of the 


ſaid order, to wit, at Weſtminſter aforeſaid; and that the faid 


church-wardens and overſeers of the poor of the ſaid pariſh of Aſh- 
ted, laid out, expended, and paid a large ſum of money, to wit, 
the ſum of eighteen pounds twelve ſhillings and fixpence of law- 
ful money of Great Britain, in and about the maintenance of the 
ſaid child; of which ſaid premiſes the ſaid defendants, church- 
wardens, &c. at Weſtminſter aforeſaid, in the county aforeſaid, 
had due notice: whereby and by reaſon of which ſaid ſeveral 

remiſes, the ſaid defendants, church-wardens, &c. became lia- 

le to pay to the ſaid plaintiffs, church-wardens, &c. a large ſum 
of money, to wit, the ſum of ſeven pounds ten ſhillings, for a 
great part of the ſaid time, to wit, ſixty weeks of the ſaid time, 
ending on the twenty ſixth day of May in the year 1791 (the re- 
ſidue of the ſaid expenditure of eighteen pounds twelve ſhillings 
and fixpence, on account of the ſaid maintenance of the ſaid child, 
having been duly paid to the church-wardens and overſeers of the 
poor of the ſaid pariſh of Aſhted), being at and after the rate of 
two ſhillings and ſixpence per week, for the ſaid ſixty weeks, to- 
wards the ſupport and maintenance of the faid baſtard- child, ſo re- 
maining with his ſaid mother as a nurſe child at the pariſh of Aſh- 
ted, at the expence of the ſaid hamlet of H.; and being ſo liable, 
they the ſaid defendants, church-wardens, &c. aforeſaid, in con- 
ſideration thereof, afterwards, to wit, on the day and year laſt 
aforeſaid, at Weſtminſter aforeſaid, in the county aforeſaid, un- 
dertook, and then and there faithfully promiſed the ſaid plaintiffs, 
church-wardens, &c. to pay them the iaid ſeven pounds ten ſhil- 
lings when 1 the ſaid defendants ſhould be thereto afterwards 
requeſted: And the ſaid plaintiFs, church-wardens, &c. in fact 
further ſay, that after they became and were ſuch church-wardens 
and overſeers of the poor of the ſaid pariſh of A. as aforeſaid, and 
after the ſaid defendants became and were ſuch church-wardens and 
overſeers of the poor of the ſaid hamlet of H. as aforeſaid, and whilſt 
the ſaid order, fo made as aforeſaid, remained in full force and unal - 
tered, and whilſt the ſaid child fo remained and continued with its ſy id 
mother as a nurſe child at the ſaid pariſh of A. at the expence of the 
faid hamlet of H. within the true intent and meaning of the ſaid order, 
to wit, on the ſaid twenty-ſixth day of May in the year of Our Lord 
1791, to wit, at Weſtminſter aforeſaid, a large ſum of money, to 
wit, the ſum of ten ſhillings of like lawful money, became and 
was due and payable from the ſaid defendants as fuch church-war- 
dens, &c.; and they then and there, by force of the ſaid order, became 
liable to pay the ſame to the ſaid plaintiffs, as ſuch church-wardens, 
&c. for divers, to wit, four payments of two ſhillings and ſix- 
pence per week, by the ſaid order directed to be made for divers, 
to wit, four weeks, elapſed after the ſaid plaintiffs became ſuch 
church-wardens, &c. as aforeſaid, and ending at the day and year 
laſt aforeſaid, for and towards the maintenance and ſupport of the 
faif baſtard-child, fo remaining with its ſaid mother at the ſaid 
pariſh of Aſhted, as a nurſe child, under and by virtue of the ſaid 
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order ; of which the ſaid defendants afterwards, to wit, on the day 
and year laſt aforcſaid, at Weſtminſter aforeſaid, had notice; and 
being ſo liable, they the ſaid defendants, in conſideration thereof, 
afterwards, to wit, on he day and year laſt aforeſaid, at Weſt- 
minſter aforeſaid, undertook, and then and there faithfully pro- 
miſed the ſaid plaintiffs, as ſuch church-wardens, &c. as aforeſaid, 
to pay them the ſaid laſt- mentioned ſum of money when they the 
ſaid d-fendants ſhould be thereto afterwards requeſted. And 
whereas the ſaid defendants, church- wardens, &c. aforeſaid, after- 
wards, to wit, on the twenty-eighth day of May, in the year laſt 
aforeſaid, at Weſtminſter, in the count» aforeſaid, were indebted 
to the ſaid plaintiffs, church-wardens, &c. in twenty pounds of 
like lawful money, for money by them the ſaid plaiutitts before 
that laid out, expended, and paid to and for the uſe of the ſaid de- 
fendants, church-wardens, &c. and at their requeſt ; and being fo 
indebted, they the ſaid defendants in conſideration thereof, after- 
wards, to wit, on the day and year laſt aforeſaid, at Weſtminſter 
aforefaid, in the county aforefiid. undertook, and then and there 
faithfully promiſed the ſaid plaintiffs, church-wardens, &c. to pay 
them the ſaid laſt- mentioned ſum of money when they the ſaid de- 
fendants ſhould be thereto afterwards requeſted, (Counts for mo- 
ney had and received; account ſtated z and common concluſion ; 
pledges; &c.) T. Bazxrow, 
Eaſter Term, 32. Geo. 3. In the Commen Pleas. 
LONDON, to wic. Willizm Uſburne was attached to an- 
ſwer George Pearſon. of a plea of treſpaſs on the caſe, &c. ; and 
whereupon the ſaid G. P. by J. A. his attorney, complains : that 
whereas heretofore, to wit, on the eighth day of Auguſt, in the 
year of Our Lord 1-91, at London aforeſaid, to wit, in the pa- 
riſh of St. Mary-le-Bow, in the ward of Cheap, at the ſpecial 
inſtance and requeſt of the ſaid W. IJ. it was agreed, by and be- 
tween the faid plaintiff, by the deſcrip:ion of Mr. G. P. owner of 
the good ſhip or veſſel called the Friendſhip, of the burthen of three 
hundred and thirty tons, or thereabouts, then riding at anenor in the 
river Thames, and one John Oſborne, otherwiſe called john Uſ- 
borne, as the agent for and on behalf of the ſaid W. U. that the ſaid 
thip, being tight, ſtaunch, and ſtrong, and every way fitted for 
the voyage, ihould with all convenient ſpeed fail and proceed to 
Narva, or fo near thereto as ſhe might ſafely get and there load, 


from the factors of the ſaid John Otborne, about three hundred 


load of timber, twelve thouſand deals, and complete the cargo 
with broken ſto wage of latwood, or a cargo of timber and deals wit 
ditto, the ihip to be addreſſed to the order of the ſaid J. O. at Narva, 
but no commiſſion to be charged not exceeding what ſhe could rea- 
ſonably ſtow and carry over and above her tackle, apparel, proviiion, 
and furniture, and being fo loaded ſhould therewith proceed to 
London or Hull, or fo near thereto as ſhe might ſafely get and 
deliver the ſame, on being paid freight for timber, eighteen ſhil- 
lings per load; for deals, hfty-five ſhillings per 3 
: * ſtandard; 
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ſtandard; for latwond as for broken ſtowage, or fathom of four- 
feet latwood, the freight of a load of timber; and fo in proportion; 
if more was given at that time by the ſaid houſe, the ſaid ſhip to 
receive the ſame freight, with two thirds port charges and pilotage, 
reſtraint of princes and rulers during the ſaid voyage always ex- 
cepted; one half of the freight to be paid on unloading and right 
delivery of the cargo, and the remainder in three months follow- 
ing; twenty running days were to be allowed the ſaid merchant, if 
the ſhip was not ſooner diſpatched, for loading the ſaid ſhip at 
Narva, and fifteen days for delivery at London or Hull, demorage 
three pounds per day, over and above the ſaid laying days; penalty 
for non-performance of that agreement one thouſand pounds; the 
deals to be taken by tale from the ſaid ſhip, or by bill of lading, 
and not from the tale of any wharf they might be ſent to: and the 
laid agreement being ſo made as aforeſaid, afterwards, to wit, on 
the ſame day and year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, in conſideration thereof, and alſo in conſidera- 
tion that the ſaid plaintiff, at the ſpecial inſtance and requeſt of 
the ſaid defendant, by the ſaid John Oſborne, had then and 
there undertaken, and faithfully promiſed the ſaid defendant, to per- 
form and fulfil all things in the ſaid agreement contained, on his 
part and behalf to be performed and fulfilled, as ſuch owner of the 
ſaid ſhipor veſſel, he the ſaid defendant undertook, and to the ſaid 
plaintiff then and there faithfully promiſed, to perform and fulfil all 
things in the ſaid agreement contained, on his part and behalf to 
be performed and fulfilled, as ſuch freighter thereof as aforeſaid: 
And the ſaid plaintiff in fact ſays, that in purſuance of the ſaid 
agreement the ſaid ſhip or veſſel did, with all convenient ſpeed, 
proceed and go to Narva, or as near thereto as ſhe could 
fafely get, and there loaded from the factors of the ſaid J. O. a 
large cargo of timber and deals, with latwood for broken ſtowage, 
to wit, four hundred loads, two thouſand deals, and thirty-two 
fathom of Iatwood for broken ſtowage, according to the form and 
effect of the ſaid agreement: And the ſaid plaintiff ſays, that aftef 
the loading of the Fad cargo in and on board the ſaid ſhip or veſſel, 
according to the ſaid agreement, the ſaid ſhip or veſſel was ready 
to return and proceed with her cargo aforeſaid from Narva afore- 
faid to London or Hull aforeſaid, and there to deliver the fame ; bur 
the ſaid plaintiff ſays, that before the arrival of the ſaid ſhip or 
veſſel with her cargo at either of the aforeſaid places, to wit, on the 
ſeventh day of October in the year aforeſaid, the ſaid defendant or- 
dered and directed the ſaĩd ſhipor veſſel with her ſaid cargo to proceed 
and goto Rocheſter, in lieu of London and Hull aforeſaid, and as a 
performance of her ſaid voyage andagreement on the part of the ſaid 
plaintiff : And the ſaid plaintiff ſays, that according to the afore · 
faid order and direction cf the faid defendant, the ſaid ſhip or 
veſſel did proceed to R. aforeſaid, and there, above three months 
before the commencement of this ſuit, to wit, on the firſt day of 
December, in the year of Our Lord 1791, delivered her faid cargo; 
_ Whereof the ſaid defendant ny to wit, on the fame try 
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and year laſt aforeſaid, at L. aforeſaic, in the pariſh and ward 
aforeſaid, had notice: And the faid plaintiff further lays, that 
more than the ſaid freight, to wit, eighteen ſhillings and ſixpence 

per load of timber, was then, at the time of making the ſaid agree- 
ment, given by the ſaid houſe, that is to fay, to the. captain or 
owner of the ſhip or veſſel called the Theodoſia, on a like voyage; 
by reaſon thereof, and of the ſaid agreement, he the ſaid plaintiff 
was entitled to the fame, to wit, at London, &c. ; by reaſon of 
which ſaid premiſes a large ſum of money, to wit, the ſum of four 
hundred and thirty-two pounds gight ſhillings of lawful money of 
Great Britain, became, and was, ard ſtill is, due from the ſaid 
defendant to the faid plaintiff, for the ſaid freight of the ſaid cargo 
ſo loaden on board the ſaid ſhip or veſſel as aforeſaid ; and a further 
ſum of money, to wit, the ſum of forty-eight pounds of like law- 
ful money, for divers, to wit, ſixteen days demorage, whereon 
the ſaid defendant kept the ſaid ſhip or vefſe] on demorage, and 
more than the ſaid laying days in the ſaid agreement mentioned, 
by reaſon whereof became, and was, and ſtil} is, due from the ſaid 
defendant to the faid plaintiff, according to the form and effect of 
the faid agreement; and a further ſum of money, to wit, the ſum 
of ſeventeen pounds ſeven ſhillings and tenpence of like lawful 
money became, and was, and ftill is, due from the ſaid defendant 
to the ſaid plaintiff, for two-thirds port charges and pilotage of the 
ſaid ſhip or veſſel in the ſaid voyage, to wit, at London, &c.; 
of all which preiniſes the faid defendant afterwards, to wit, on 
the ſame day and year laſt aforeſaid, there had notice, and by rea- 
ſon thereof then and there became liable to pay the fame ſeveral 
ſums of money to the ſaid plaintiff, according to the form and 
effect of the ſaid agreement, and of the ſaid promiſe and under- 
taking ſowmade as aforeſaid. (2d Count fame as the firft, only 
leaving out what is in Italic.) And whereas alſo, before the mak - 
ing of the promiſe and undertaking hereinafter next mentioned, 
the ſaid plaintiff had let and chartered to the faid defendant, a cer- 
tain other ſhip or veſlel of the ſaid plaintiff, on a certain other 
voyage from London aforeſaid to parts beyond the ſeas, to wit, 
to Narva aforeſaid, or fo near thereto as ſhe might ſafely get, and 
thence back again to London or Hull, to wit, at London, &c. ; 
and the ſaid John Oſborne had then and there hired the ſaid ſhip 
or veſſel of the ſaid plaintiff for the ſaid voyage accordingly : and 
thereupon afterwards, to wit, on the ſeventh day of October, in 
the year of Our Lord 1791, at London, &c. in conſideration that 
the faid plaintiff, at the ſpecial inſtance and requeſt of the ſaid 
defendant, would permit and ſuffer the ſaid ſhip or veſſel to go and 
proceed to Rocheſter, inſtead of London or Hull aforeſaid, the 
aid defendant undertook, and to the ſaid plaintiff then aud there 
faithfully promiſed, to pay the expence of ballaſting the ſaid ſhip or 
veſſel at-Rocheſter aforeſaid And the ſaid plaintiff faith, that he, 
conhding in the ſaid promiſe and undertaking of the ſaid defendant, 
did permit and ſuffer the ſaid ſhip or veſſel to go and proceed to 
Rocheſter aforciaid, inſtead of London or Hull aforeſaid, and the 
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ſaid ſhip or veſſel went to Rocheſter accordingly ; and that by rea- 
ſon thereof the expence of ballaſting the ſaid ſhip or veſſel there 
amounted to a large ſum of money, to wit, the ſum of twenty 
pounds, of like lawful money, to wit, at London aforeſaid, &c. ; of 
all which ſaid premiſes the ſaid defendant afterwards, to wit, on the 
firſt day of December, in the year laſt aforeſaid, there had notice, 
{4th Count, for the uſe, freight, and hire of ſhips; 5th, Quantum 
meruit ; 6th, for work and labour; 7th, Quantum meruit; Sth, 
money paid; gth, had and received; roth, account ſtated ; and 


common concluſion). 


Or1nton. I Have peruſed the declara- 
tion in this caſe, and en conſideration of 
the circumſtances of the defence am of 
opinion, that they may be given in evi. 
dence on the generalifſue of non aſſumpſite 
If there is no cuſtom of the place 
where the loading was taken in to regu- 
late the queſtion of demotage, it ſeems 
to me a difficult matter to d: termine it 
from the nature of the contract between 
the parties ; but thus much ſeems in fa · 


vour of the defendant ; the delay was oc- 


caſioned by ſtormy weather, termed in 
law the act of God, therefore ſuch as the 
defendant could not prevent; he had a 
cargo on ſhore ready to deliver if the 
plaintiffs could have taken it. The plain - 
tiff's captain and crew were retained upon 


vided with every neceſſary means, ſuch 
as b ats, c. for the purpoſe of loading, 
and had nothing elſe to attend ro, the 
accident being inevitable; if the plaintiffs 
actually loaded the veſſel after the abare- 
ment of the ſtorm, it is ſtrong evidence 
of their liability in the firſt inftancez and 
if we look at their declaration, they have 
averred (and therefore ought to prove), 
that the defendant epr the ſhip on de- 
morage, which the evidence contradicts, 
for the delay was inevitable. But this 
caſe is of too nice à nature for me to 
ſpeak deciſively upon, eſpecially as I can 
meet with nothing like an authority one 
way or other; therefore would recom- 
mend the advice of ſome Gentlemen of 
more experience than myſelf to be taken 


this particular duty only, and were pro- upon it. T. Barrow, 


MIDDLESEX; to wit. Archibald Hormar complains of Special a- 
Alexander Benſon, being, &c. : for that whereas the ſaid Alex-#* in confidera- 
ander, before and at the time of making his promiſe and un- — —_— 7 
dertaking hereafter next mentioned, was, and from thence hitherto his-horſe at li- 
hath been, and ſtill is, a livery-ſtable-keeper, and the buſineſs of a very with de- 
livery-ſtable-keeper hath for and during all that time uſed, exer- fendant, he un- 
ciſed, followed, and carried on, and ſtill doth uſe, exerciſe, fol- _—_ ec 
low, and carry on, to wit, at, &c. aforeſaid: And whereas the faid plain ſhould 
Alexander fo being a livery-ſtable-keeper, and fo uſing, exerciſe want it. 
ing, following, and carrying on his ſaid buſineſs at his ſaid ſtables 
as aforeſaid, heretofore, to wit, on the third day of November 
A. D. 1789, at, &c. aforeſaid, in conſideration that the ſaid 
Archibald, at the ſpecial inſtance and requeſt of the ſaid Alex- 
ander, would put to livery with the ſaid Alexander a certain 
gelding of the ſaid Archibald of a large price, to wit, of the price 
of thirty pounds of lawful, &c. ta be kept, fed, and taken care 
of by the ſaid Alexander for the ſaid Archibald, for a certain re- 
ward to be therefore paid by the ſaid Archibald to the ſaid Alex- 
ander, he the faid Alexander and bis ſervants ſhould and would 
from time to time, and at all times thereafter, when and ſo often 
as they ſhould be thereunto required by the ſaid Archibald, whilſt 
the ſaid gelding ſhould continue at livery with the ſaid Alexander, 

D 3 | | deliver 
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deliver the ſaid gelding to bim the ſaid Archibald: And the faid 
Archibald avers, that he, confiding in the ſaid promiſe and under- 
taking of the ſaid Alexander, ſo by him made in manner and form 
aforeſaid, did afterwards, to wit, on, &c. at, &c. aforeſaid, put 
the ſaid gelding of him the ſaid Archibald to livery with him the 
ſaid Alexander, for the purpoſe aforeſaid; and although he the 
faid Archibald did afterwards, and whilſt the faid gelding con- 
tinued at livery with the ſaid Alexander, to wit, on the nineteenth 
day of November in the year aforeſaid, require a certain then 
ſ-rvant of the ſaid Alexander to deliver the ſaid gelding to him the 
ſaid Archibald, to wit, at, &c. aforeſaid: Yet the ſaid Alexander, 
contriving and fraudulently and unjuſtly intending to injure the 
ſaid Archibald, did not nor would perform his ſaid promiſe and un- 
dertaking, ſo by him made in manner and form aforeſaid, but thereby 
craftily and ſubtilly deceived the ſaid Archibald in this, to wit, 
that the ſaid ſervant of the ſaid Alexander did not, nor would, at 
the ſaid time when he was ſo required as aforeſaid, deliver the 
laid gelding to him the ſaid Alexander, but wholly refuſed and 
negleRed ſo to do, whereby the ſaid Archibald was hindered and 
prevented from riding and uſing his ſaid gelding in and about his 
neceſlary affairs and buſineis, to wit, at the par iſh aforeſaid, in the 
1 county aforeſaid. And whereas (as before), that he the ſaid 
Alexander would deliver, &c. (omitting ſervants) when he the 
ſaid Alexander was requeſted : Yet the ſaid Alexander, not regard- 

ing, &c. did not nor would deliver, whereby, &c. (as before). 
Drawn by Mx. T1D0D. 


This cauſe was tried be fore Lord Ken- the plaintiff 2ol. damages; and repri- 
yon at the fittings alter Michaelmas nianded the infolent conduct of the de- 
Term, when his Lerdſhip told the jury, fendant. i . 
the leaſt they could do would be to give = i 


30. Geo. 3. 


peer th LONDON, to wit. Sarah Kennett was attached to anſwer 
ſpecial offump- William Greenwollers in a plea of treſpais on the caſe; and there- 

Ft tor the pe- upon the ſaid William, by William Bennett, his attorney, com- 

© plains: that whereas heretofore, to wit, on the thirty-firſt day 

fendare © den of May, in the year of Our Lord 1743, at London, to wit, in 

with plaintiff, the pariſh of St. Mary le-Bow, in the ward of Cheap, it was 

an attorney, as agreed by and between the ſaid William (he the ſaid William then 

cis clerk, being one of the attornies of the court of our lord the now king, 
ak 6g Paying before the k ing himſelf) and the faid Sarah in manner and for 

ad Count ſor the follow ing (that is to ſay), the ſaid William did then and there 

ſee, omitt ng the Undertake to accept as an articled clerk, Robert Hennett, ſon of 

agreement. the ſaid Sarah, for the-rerm of five years, and to provide him dur- 

ing that period with proper meat, drink, and lelging; in conſi- 

deration whereof the ſaid Sarah did then and there undertake to 

pay to the ſaid William the ſum of one hundred and fifty pounds, 

as a clerk's fee with the faid R. H. and to place him forthwith 

with the ſaid William; and the faid William and Sarah did then 

and there undertake, each to the other of them, that proper arti- 

| = os 
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cles of clerk{hip ſhould in one week's time then next fcllowing be 
drawn and executed, and that the party making default ſhould 
forfeit to the other the ſum of twenty pounds; and the ſaid agree- 
ment being ſo made as aforeſaid, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the patiſh and 
ward aforcſaid, in conſideration of the premiſes, and alſo in con- 
ſideration that the ſaid William, at the ſpecial inſtance and re- 
queſt of the ſaid Sarah, had undertaken, &c. (mutual promiſes): 
And the ſaid William avers, that he, confiding in the ſaid agree- 
ment, was ready and willing to acrept the ſaid Robert Hennett as 
an articled clerk for the ſaid term of nve years, and to provide 
him during that period with proper meat, drink, and lodging, to 
wit, at I. ondon aforeſaid, in the pariſh and ward aforeſaid; whereof 
the ſaid Sarah there had notice; and although the ſaid William 
hath always, from the time of making the ald agreement, hitherto 
well and truly performed and fulfilled the fame in all things therein 
contained on his part and behalf to be performed aud fulfilled, to 
wit, at London aforeſaid, in the pariſh and ward aforeſiid : Yet the 
ſaid Saran, not regarding the faid agreement, nor her ſaid promiſe 


and yndertaking ſo by her made in manner and form aforeſaid, but 


contriving and fraudulently intending craftily and ſubtilly to de- 
ceive and defraud the ſaid William in this behalf, hath not paid 
to him the faid William the ſaid ſum of one hundred and fifty pounds 
as a clerk's fee with the ſaid Robert Hennett, or the ſaid ſum of 
twenty pounds ſo agreed to be forfeited as aforeſaid, or any part 
thereof, although often requeſted ſo to do; but ſhe to do this 
hath hitherto waolly refuſ-d, and ſtill refuſcs. And whereas here- 
tofore, to wit, on the thirty-firlt day of May in the year aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, in conſide- 
ration that the faid William, at the like ſpecial inſtance and requeſt 
of the ſaid Sarah, had undertaken, and then and there faithfully 
promiſed the ſaid Sarah, to accept the ſaid Robert H, the fon of the 
laid Sarah, as an articled clerk for the term of five years, and to 
provide him during that period with proper meat, drink, and 
lodging, ſhe the ſaid Sarah undertook, and then and there faitafully 
promiſed the ſaid William, to pay to him the ſum of one hundred 
and fifty pounds as a clerk's fee with the ſaid Robert Hennett; 
and although the ſaid William was then and there ready and wil- 
ling to accept the ſaid Robert Hennett as an articled clerk for the 
{aid term of five years, and to provide him during that period with 
roper meat, drink, and lodging, to wit, at London aforeſaid, in the 
pri and ward aforeſaid; whereof the laid Sarah there had notice; 
et the taid Sarah, not regarding her {aid laſt- mentioned promiſe 
and undertaking ſo by her made in manner and form aforefaid, but 
contriving and fraudulently intending crafiily and ſubtilly to de- 
ceive and detraud the ſaid William in this behalt, hath not as yet 
pic to him the ſaid William the ſaid laſt-mentioned ſum of one 
undred and fifty pounds as a clerk's fee with the ſaid Robert 
Hengett, or any pagt thereof, 38 often requeſted ſo to = 
wh. 7 D 4 | ut 
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but ſhe to do this hath hitherto wholly refuſed, and ſtill refuſes {> 


Special demur- 


rer to 1ſt Count 
cf declaration in 
effumpfic on a- 
- — Erocment.... 


todo; (3d Count, work and labour, drawing deeds, &c.; 4th 
Count, Quantum meruit thereto; 5th Count, for meat, drink, 
&c. found and provided; þth Count, Quantum meruit thereto ; 
7th Count, money paid; 8th Count, money had and received; 
gth Count, account ſtated ; and common concluſion). 1 
Drawn by Mg. Trop. 
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And the ſaid Sarah, by Benjamin Comberbach her attorney 
comes and defends the wrong and injury, when, &c.; and as to 
the firſt Count of the ſaid — ek ſhe the ſaid Sarah ſays, that 
the ſaine and the matters therein contained, in manner and form as 
the ſame are above pleaded and ſet forth, are not ſufficient in law 
for the ſaid William to have or maintain his aforeſaid action thereof 
againſt the ſaid Sarah, to which ſaid firſt Count and the matters 
therein contained, in manner and form asthe ſame are above pleaded 


and ſet forth, ſhe the ſaid Sarah is not under any neceſſity, nor in 


any ways bound by the law of the land, to anſwer ; and this ſhe is 
ready to verify: wherefore, for want of a ſufficient firſt Count ta 
the ſaid declaration in this behalf, the ſid Sarah prays judgment as 
to the ſaid firſt Count if the ſaid William ought to have his afore- 
ſaid action thereof maintained againſt her, &c.: And for cauſes 
of demurrer in law as to the ſaid firſt Count of the ſaid declaration, 
according to the form of the ſtatute in ſuch caſe made and pro- 
vided, the ſaid Sarah aſſigns and ſhews to the Court here the 
cauſes following, to wit: For that the ſaid William hath not in or 
by his faid firit Count of his ſaid declaration ſtated, averred, or 
ſhewyn, nor does it therein or thereby appear that he the ſaid Wil- 
liam did execute, or was ready and willing, or tendered and of- 
fered to execute proper articles of clerk{hip in one week's time 
next following the making of the ſaid agreement in the ſaid 
firſt Count of the ſaid declaration mentioned; and for that is does 
not appear in or by the ſaid firſt Count of the ſaid declaration that 
pny articles of clerkſhip were eyer drawn and executed by the ſaid 

illiam according to the tenor and effect of the ſaid agreement; 
and alſo, for that it is not ſtated in the ſaid firſt Count that the 
ſaid Sarah made any default in executing the ſaid articles in the ſaid 
agreement mentioned; and:allo, for that the ſaid William hath not, 
in or by the ſaid firſt Count of his ſaid declaration, averred or 
ſhewn that he the ſaid William, at any time before the commence- 
ment of the ſaid ſuit, made any ſpecial requeſt of the faid Sarah for 
payment of the ſaid ſum of one hundred and fifty pounds, or the 
faid ſum of twenty pounds, in the ſaid firſt Count of the ſaid decla« 
ration mentioned, and thereby ſuppoſed to be due and payable to 
the ſaid William; and for that the ſaid William hath not ſufficiently 
or clearly or explicitly ſtated in or by his ſaid firſt Count that the 


aid Sarah forfeited or became liable to pay the ſaid William the 


{aid ſym of twenty pounds in the (aid agreement mentioned, — 
| Agr 
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agreed to be forfeited by the party making default in performing 
the ſame, or ſhewn a ſufficient breach thereof from whence ſuch 
forfeiture may appear; and for that the ſaid firſt Count is in other 
reſpects uncertain, inſufficient, and informal: And as to the faid 
ſecond Count of the faid declaration, and alſo as to all the promiſes 
and undertakings in the third, fourth, fifth, fixth, ſeventh, eighth, 
and ninth Counts of the ſaid declaration mentioned, except as to 
one pound eleven ſhillings and ſixpence, parcel of the ſaid-ſeveral 
ſums of money therein contained, ſhe the ſaid Sarah ſays, that ſhe 
did not undertake or promiſe in manner and form as the ſaid 
William hath above thereof complained againſt her; and of this 
ſhe puts herſelf upon the country, &c.; and as to the ſaid ſum of 
one pound eleven ſhillings and ſixpence, parcel, &. ſhe the faid 
Sarah ſays, that the ſaid William ought not to have or maintain 
his aforeſaid action againſt her to recover any more or greater da - 
mages than one pound eleven ſhillings and ſixpence in this behalf; 
becauſe ſhe ſays, that after the making of the ſaid ſeveral promiſes 
and undertakings in the ſaid third, fourth, fifth, fixth, ſeventh, 
eighth, and ninth Counts of the faid declaration mentioned as to 
faid ſum of one pound eleven ſhillings and ſixpence, parcel, &c, 

and before the commencement of this ſuit, to wit, on tze 
day of in the year of Our Lord 179 , ſhe the ſaid Sarah 
tendered” and offered to pay to the ſaid William the ſaid ſum of 
one pound eleven ſhillings and fixpence, parcel, &c. to receive 
which of the faid Sarah he the ſaid William then and there wholly 
refuſed : And the ſaid Sarah further ſaith, that ſhe the ſaid Sarah, 
from the time of the making of the ſaid ſeveral promiſes and un- 
dertakings in the faid third, fourth, fifth, ſixth, ſeventh, eighth, 
and ninth Counts in the ſaid declaration mentioned, as to the ſaid 
ſum of one pound eleven ſhillings and. ſixpence, parcel, &c. al- 
ways hitherto hath been and til] is ready to pay to the ſaid William 
the ſaid ſum of one pound eleven ſhillings and ſixpence, and now 
brings the ſame into court here ready to be paid to the ſaid 
William, if he the ſaid William will accept the ſame ; and this ſhe 
the ſaid Sarah is ready to verify: wherefore ſhe prays judgment if 
the faid William ought to have or maintain his aforeſaid action 
againſt her the ſaid Sarah, to recover any more or greater da- 
mages than one paund eleven ſhillings and Gipdnds in this behalf, 

FE | : 83 Tuo. BARROW. 
' LONDON, 7 Margaret Elderton, adminiſtratrix of all and Declaration at 
ſingular the goods and chattels, rights and credits, which were of ſuit of an ad. 
— — Cleeve deceaſed, at the time of his death, unadminiſ- e de 
tered by Maria Clecve deceaſed, who in her lifetime, and at the (aci promiſe 
time of her death, was executrix of the laſt will and teſtament of © return inſurance 
the ſaid Benjamin Cleeve deceaſed, with the will of the ſaid Ben- weng, if refti- 
Jamin Cleeve annexed, complains of John Biggin, being, &c. : — 
for that whereas, on the thirty-firſt day of May A. D. 1749, to Spaniards who 
| wit, — taken the 
* 
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wit, at L. aforeſaid, in the. pariſh. of St. 7 in the 
ward of Cheap, in conſideration that the ſaid B. Cleeye in his 
lifetime, at the ſpecial inſtauce and requeſt of the ſaid John, had 


paid to him the ſaid John ninety- eight pounds for one hundred 


unds inſurance on a certain ſhip called the Mary, Thomas Neſ- 
dir maſter, from Port Royal in Jamaica to London, which ſhip 
was taken by the Spaniards and carried into the Havannah, and 
condemned ſome time after the ceſſation of arms, to wit, between 
Great Britain and Spain, which kingdoms had then lately been at 


war; and as there was the greateſt reaſon to imagine that ſatisfac- 


tion would be made by the Spaniards for the ſaid ſhip, cargo, and 
freight, as the ſaid John then and there alledged, he the ſaid John 
then and there, to wit, on the day and year aforeſaid, at London, 


Ge, &c. aforeſaid, undertook, and faithfully promiſed the faid 


B. Cleeye in his lifetime, that he the ſaid John. would uſe bis ut- 
tnoſt endeavours in ſoliciting reſtitution for the ſame, and to re- 


pay to the ſaid -B. Cleeve, or his order, his the ſaid B. Cleeve's 


proportion of what might be recovered thereon (neceſſary expences 
being ff}. allowed): And the ſaid Margaret, adminiſtratrix in 
torm aforeſaid, in fact further ſaith, that the ſaid John did after- 
wards, to wit, in the lifetime of the ſaid B. Cleeve, that is to ſay, 
on firſi of January : D. 1761, at Londen, c. aforeſaid, reco- 
ver reſtitution for the ſaid ſhip, cargo, and freight; and that the 
ſaid Ben jamin Cleeve's proportion of what was recovered thereon 
. expences being firſt allowed) amounted unto a large 
um of money, to wit, unto the ſum of ninety- ſeven pounds; dy 
means whereof the (aid Jahn, according to the tenor of his pro- 
miſe ard undertaking aforeſaid, became liable to pay, and ought 
to have paid, to the ſaid Benjamin in his lifetime, a large ſum of 
money, to wit, the ſum of ninety-ſeven pounds, that is to ſay, at 
London, &c. aforeſaid ; of all which premiſes the ſaid John after- 
Wards, to wit, on the day and year laſt mentioned, there bad no- 
tice. And whereas the faid John afterwards, in the lifetime uf the 
ſaid Benjzmin Cleeve, to wit, on, &c. at, &c. was. indebted to 
the ſaid Benjamio Cleeve in one hundred pounds of lawful, &c. 
for, &c. (money had and received, lent and advanced, and laid 
out, expended, and paid for the ſaid John; * 
y): Vet the faid John, not regarding his aforeſaid ſeveral pro- 
miſes and undertakings ſo by him made in this behalf as aforeſaid, 
but contriving, &c. to deceive, &c. the ſaid Benjamin Cleeve 
in his lifetime, and the ſaid Maria, executrix as atforeſaid, ſince 


bis death, and the ſaid Margaret, adminiſtratrix as aforeſaid; ſince 


the reſpective deaths of the faid Benjamin and Maria, in this be- 
half (to which ſaid Margaret adminiſtration of all and ſingu- 
lar the goods and chattels, rights and credits, which were of the 
ſaid Benjamin. at the time of his death unadminiſtered by the ſaid 


Matis Cleeve, executrix as aforeſaid, with the will of the ſaid 


Benjamin annexed, was, by Thomas by Divine Providence arch- 
biſhop of Canterbury, primate of all England, and metropolitan, 
on the twenty-lixth day of June A, D. 1706, to wit, at L. &c. 

5 | | TOLD ; : aforeſaid, 
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aforeſaid,. in dug form of lay committed), hath not as yet paid the 
faid ſeveral ſums of money, ox any part thereof, either ta the ſaid 
Benjamin in his lifetime, or to the ſaid Maria, executrix as afore- 
ſaid, fince his death, or to the ſaid Margaret, adminiſtratrix as 
aforeſaid, ſince the reſpectiye deaths of the faid Benjamin and 
Maria, or to either of them (although to do this the ſaid - John 
was requeſted by the ſaid Benjamin in his lifetime oftentimes, and 
by the ſajd. Maria, executrix as aforeſaid, in her lifetime, after the 
death of the ſaid Benjamin, oftentimes, and by the ſaid Margaret, 
adminiſtratrix as aforeſaid, ſince the reſpective deaths of the faid 
Benjamin and Maria, to wit, on the twenty-firſt day of July 
A. D. 1770 aforeſaid, and often afterwards, to wit, at L. &c. 
aforeſaid) ; but he to do this hath hitherto wholly refuſed, and ſtill 
refuſes, to pay the ſame, or any, part thereof, to the ſaid Margaret, 
adminiſtratrix as aforeſaid. (3d Count like the 1ſt, only ſtating 
the recovery, of reſtitution to bg afterwards, that is to ſay, after 
the death of the ſaid Benjamin, and in the lifetime of the ſaid Maria, 
executrix of the ſaid Benjamin, to wit, on, &c. at, &c. Add a 
concluſion to this Count. 4th Count like the iſt, only ſtating 
the recovery of reſtitution. to he afterwards, to wit, after the death 
of the ſaid. Benjamin and Maria, executriæ as aforeſaid, that is to 
Jay, in the lifetime of the ſaid Margaret, adminiſtratrix as afore= 
aid, to ity oh, Sc. at, &c. aforeſaid. 5th Count, money had 
d received, to the uſe of the ſaid Margaret, adminiſtratrix as 
aforeſaid): Vet the faid John, not regarding, cg. (common con- 
eluſion to the two laſt Counts; damages two hundred pounds; 
| ſait, Ke.) And the faid Margaret, adminiſtratrix in form afore- 
ſaid, brings into court here the letters of adminiitration of the ſaid 
archbiſhop, (with the will of the ſaid Benjamin annexed), which 
letters of adminiſtration ſufficiently teſtify to the Court here the 
granting of the admiaiſtration as aforeſaid in form aforeſaid to the 
{aid Margaret, the date whereof. is the day and year in that hehalf 


: 1 * 


above mentioned. (Pledges, &c.) 


SURRY, to wit. Michael Salmon was attached to anſwer Dectration in 
John Soams, eſquire, treaſurer to the guardians of the poor of the C. B at ſuit of 
pariſh of Streatham, in the county of Surry, in a plea. ↄf treſpaſs, ins treaſurer to 
on the caſe; and, whereupon the faid John, by Thomas Burtog his ih. For arent 
attorney, complains : for that whereas, before the making of the. f ms — 
agreement, and of the promiſes and undertakings hereafter men- contradt to de- 
tioned, the ſaid John was, and from theaceforth hitherto hath been, fign a plan for a 
and ſtill is, treaſurer to the guardians of the poor of the pariſh of S. workbouſe e- 
in the county of 8. duly appointed by virtue of an act of parlia- pr Hane, fu 
ment made at the ſefion of parliament of our lord the king held Perintend © the 
at Weſtminſter in the thirtieth year of his preſent majeſty's building, inſpe& 
reign, intitled, . An Act for providing a Workhouſe for, and for the workmen's 
the better Relief and Employment of the Poor of the Paridhof S. in -e 10er 
the County of 8, and for appointing an additional Overſeer for the gona) nas 
better Government of the xr of the ſaid Pariſh.” And the ſaid than he ought, 
R Michael &c. &c, 


pigs | 
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Michael during all the time aforeſaid was the ſurveyor of the 
works to the ſaid guardians of the poor of the pariſh of S. in the 
county of S. to wit, at the pariſh of S. aforeſaid, in the faid 
county of Surry: and the ſaid John and Michael reſpectively being 
and continuing ſuch treaſurer and ſurveyor as aforeſaid, heretofore, 
to wit, on the fifth of July A. D. 1790, at the pariſh aforeſaid, 
in the county aforeſaid, it was propoſed and refolved upon by and 
amongſt the guardians of the poor of the ſaid pariſh for the time 
being, by virtue of the ſaid act to ere, build, provide, and fur- 
niſh a certain erection and building called a workhouſe, for the 
uſe of the poor of the ſaid pariſh, for the well-governing and ma- 
naging of the poor thereof : and thereupon, at the ſpecial inſtance 
5 requeſt of the ſaid Michael, it was agreed between the ſaid 
guardians of the poor of the ſaid pariſh for the time being and the 
ſaid M. that he the faid M. as ſuch ſurveyor as aforeſaid, ſhould 
and would then and there, for a reaſonable reward to be therefore 
paid him, make and prepare a deſign, plan, and elevation of the 
faid intended building, and ſuperintend the erecting, building, and 
finiſhing the ſame, and thould and would, as ſuch, furveyor as 
aforeſaid, honeſtly, faithfully, and accurately furvey and make 
a true and faithful certificate of all the work to be from time to 
time done by the different artificers, workmen, and labourers in 
and about the building and completing the ſaid workhouſe, and 
ſhould and would from time to time, when and as often as payment 
ſhould be called for by the artificers and workmen to be from time 
to time employed in and about the faid intended building for and 
on account of work and labour done, and materials found and pro- 
vided in reſpect thereof, well and faithfully inſpect the ſeveral bills, 
accounts, and charges of the ſaid ſeveral artificers and workmen, 
and well and truly itate, certify, and ſhew to the ſaid guardians of 
the poor of the ſaid pariſh for the ſaid time being, how much ought 
to have been allowed for the ſame, preparatory to the payment 
thereof: and the faid agreement being ſo made as aforeſaid, after- 
wards, to wit, on the day and year aforeſaid, at the pariſh afore- 
ſaid, in the county aforeſaid (mutual promiſes) : And the faid 
John in fact ſays, that although the ſaid guardians of the poor of 
the ſaid pariih for the time being, confiding in the faid promiſes 
and undertaking of the ſaid M. did, in purſuance of the ſaid agree- 
ment, employ the ſaid M. upon the terms therein expreſſed, and 
in the execution thereof as ſuch ſurveyor as aforeſaid; and al- 
though the ſaid M. did, in purſuance of the ſaid agreement, make 
a certain deſign, plan, and elevation of the ſaid intended building, 
which was afterwards approved of by the guardians of the poor of 
the (aid pariſh of S. for the time being; and although certain arti- 
ficers, workmen, and labourers were accordingly employed to 
erect, build, and finiſh the ſaid intended building, purſuant to the 
ſaid deſign, plan, and elevation of the ſaid Michael, and did ac- 
cordingly proceed, build, and finiſh the fame, under the inſpection 
-» and direction of the faid M. as ſuch ſurveyor as aforeſaid ; and al- 
- though after the ſaid artificers, workmen, and labourers had done 


and 
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and performed their work and labour in and about the erecting, 
building, and finiſhing the ſaid building, the ſaid M. as ſuch ſur- 
veyor as aforeſaid, did ſurvey and meaſure the work ſo done by the 
faid artificers, workmen, and labourers reſpectively in and about the 
ſaid building, preparatory to the payment of their reſpective bills; 


and although the faid guardians of the poor of the ſaid pariſh for 


the time being have always, from the tiqe of making the ſaid 
agreement, hitherto done and performed, and been ready and wil- 
ling to do and perform, all things in the ſaid 1 8 0 contained 
on their part and behalf to be performed and fulfilled, according to 
the true intent and meaning of the ſaid agreement, to wit, at the 
pariſh aforeſaid in the county aforeſaid: Yet the ſaid M. not re- 
garding the faid agreement, nor his ſaid promiſe and undertaking 
in that behalf made as aforeſaid, nor his duty as ſuch ſurveyor as 
aforeſaid, but contriving and fraudulently intending craftily and 
ſubtilly to deceive and defraud the ſaid guardians of the poor of 
the faid pariſh for the time being, did not honeſtly, faithfully, and 
accurately ſurvey and meaſure the ſaid work of the faid ſeveral arti- 
ficers, workmen, and labourers fo employed in and about the erect- 
ing, building, and finiſhing the building as aforeſaid ;. but on the 
contrary thereof was diſhoneſt, unfaithful, and inaccurate in the 
ſurvey and admeaſurement ſo by him the ſaid M. made of the ſaid 
work as aforeſaid, and made a diſhoneſt and falſe certificate of a 
great part, to wit, of the bricklayer's, carpenter's, glazier's, plail- 
terer's, and joiner's work, done in and about the ſaid building, to 
the faid guardians of the poor of the ſaid pariſh, to wit, at the pa- 
_ Tiſh of S. aforeſaid in the county aforeſaid; by reaſon of which 
ſaid falſe and inaccurate ſurvey, admeaſurement, and certificate 
of the faid M. of the faid work, the faid guardians of the poor 
of the ſaid pariſh for the time being, relying on the truth and 
accuracy thereof, and on the honeſty and integrity of the ſaid M. 
in the premiſes, not only have been induced to pay divers large 
ſums of money, amounting in the whole to a large ſum of money, 
to wit, to the ſum of five hundred pounds of lawful money of 
Great Britain, in their own wrong, to ſeveral of the faid artificers, 
workmen, and labourers, ſo employed in and about the ſaid build- 
ing, in diſcharge of their ſeveral bills, over and above the work 
- done by them, andto a greater amount than they were entitled 
to receive for the ſame, but the ſaid guardians of the poor of the 
ad were, on occaſion of the ſaid premiſes, forced and ob- 
liged to lay out and expend divers other large ſums of 3 


amounting in the whole to the ſum of other five hundred pounds, 


as well in procuring the ſaid building to be reſurveyed and re- 


meaſured by other and different ſurveyors, in order to aſcertain 
the true meaſure and value of the ſame, and the amount of the 
money overpaid on account thereof by the means aforeſaid, as alſo 
in bringing and proſecuting divers actions at law for the recovery 
thereof, to wit, at the pariſh aforeſaid in the county aforeſaid. 
And whereas (2d Count, and promiſe to the guardians on agree- 


to paymen of the bills, 
: | ment 
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ad Count, on 2 
promiſe to the 


guardians of the poor, at the requeſt of defendant, to permit and ſuffer him to ſurvey, &c. prepaiatcry 
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ment to ſurvey and admeaſure certain brick-work, plaiſterer's 
zd Count. work, &c. &c. as in 1fl Count.) And whereas the ſaid guar- 
dians of the poor had appointed the faid M. &e. promiſed 
them to render a juſt and true account and certificate of all the 
work, and ſurvey preparatory to the payment of the bills (on a 
promiſe likewiſe to the guatdians 'of the poor. One breach to 
both theſe Counts like the firſt ; Counts for money had and re- 
ceived to the uſe of plaintiff, as treaſurer, &c. ; account ſtated; 
and common eonclulod.) 5 | Tho. Barrow. 


| _ Declaration at LONDON: f: ohn Way, eſquire, adminiſtrator of all and 
2 al Fo ſingular the goods, chattels, rights, and credits which were of 
—_— ed David Scott, eſquire, at the time of his death, who died intef- 
Aratiin was tate, for the uſe and benefit of John Hay, eſquire, the nephew 
grartcd, as the and one of the next of kin of the ſaid David Scott, eſquire, de- 
«rrerny ol the ceaſed, complains of Colin Machenzee; being in the cuſtody of 
Sang our at tbe the marſhal of the marſhalſea of our lord the now King, before 
kingdom), a- the king himſelf, in a plea of treſpaſs oh the caſe, &c. : for that 
gainſtdeſendant, whereas, in the lifetime of the ſaid David Scott, to wit, on the 
who bad given thirty-firſt day of January in the year of Our Lord 1776, at 
the cutcitatep:0- London, in the pariſh of St. Mary-le-Bow in the ward of Cheap, 
bar co gui. in confideration that the ſaid David Scott, at the ſpecial inſtance 
ncas when he and requeſt of the faid Colin, had then and there paid to the ſaid 
ſhould be worth Colin the ſum of five guineas, he the ſaid Colin undertodk, and 
Socol. in con- then and there faithfully promiſed the ſaid David Scott, ts pay to 
CC him the faid David Scott one hundred guineas, when he the faid 
and in cookde? Colin ſhould become poſſeſſed of five thouſand pounds: 
ration of other And the ſaid John avers, that afterwards, to Wit, on the tweiitieth 
five guineas in day of April in the year of Our Lord 1785, at London afortfaid, 
band, to pay ff in the pariſh and ward aforeſaid, the ſaid David died; and that 
de chend be Afterwards; to wit, on the ſixth day of May in the year laſt afore- 
married; aver- ſaid,” adminiſtration of al] and ſingular the goods and chattels, 
ring both events rights and credits, which were of the faid David at the time of his 
to have hapren- death, who died inteſtate, was granted to the faid John as the aw- 
eg ee why ful attorney of the ſaid ſohn Hay, the nephew and one of the 
| next of kin to the faid David, by John, by Divine Providence 
archbiſhop of Canterbury, primate of all England, and metro- 
politan; of all which premiſes the faid Colin afterwards, to wit, 
on the fame day and year laſt aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, Had notice: And che ſaid John Way 
further ſays, that afterwards, to wit, on the firſt day of ry 
in the year of Our Lord'1789; at London aforefaid, in the pari 
and ward aforefaid, the ſaid John became poſſeſſed of five thou - 
ſand pounds; by reafon whereof the ſaid Colin then and there be- 
came liable to pay, and ought to have paid, to the faid John Way, 
as ſuch adminiſtrator as aforeſaid, the ſaid ſum of one hundred 
guineas, to wit, at London aforeſaid in the pariſh and ward afore- 
aid: And whereas alſo in the lifetime of the ſaid David Scott, 
io wit, on the thirty-firſt day of January in the year of Our Lord 
1776, at London aforeiaid, in the pariſh and ward aforeſaid; in con- 
| ſide ration 


on UNCERTAIN EVENTS ». 


Gderation that the ſaid David Scott, at the ſpecial inſtance and 
requeſt of the ſaid Colin, had paid to the ſaid Colin, who was then 
and there ſole and unmarried, the ſum of five guineas, he the ſaid 
Colin undertook, and then and there faithfully promiſed the 
ſaid David, to pay to him the ſaid David or order fifty guineas 
upon the day of the marriage of him the ſaid Colin: And the ſaid 
John avers, that afterwards, to wit, on the twentieth day of April 
in the year of Our Lord 1785, at London aforeſaid, in the pariſh 
and ward aforeſaid, the ſaid David died; and that afterwards, to 
wit, on the ſixth day of May in the year laſt aforeſaid, admini- 
ſtration of all and ſingular the goods and chattels, rights and cre- 


dits, which were of the faid David at the time of his death, who 


died inteſtate, was in form aſoreſaid granted to the ſaid John Way; 
of all which laſt-mentioned premiſes the ſaid Colin afterwards, to 
wit, on the day and year laſt aforeſaid, at London aforefaid, in the 
pariſh and ward aforeſaid; had notice: And the ſaid John Way 
further ſays, that afterwards, to wit, on the nineteenth day of 
September in the year of Our Lord 1785, at London afore- 
ſaid; in the pariſh, and ward aforeſaid, the ſaid Colin did 
marry. and take to his wife one Janet Spratt, ſpinſter; by rea- 
ſon whereof the faid Colin thereupon became liable to pay, and 


then and there ought to have paid, to the ſaid John Way, as ſuch 


adminiſtrator' as aforeſaid, the faid ſum of fifty guineas, to wit, at 
London aforeſaid, in the pariſh and ward aforeſaid: Yet the ſaid 

Colin, not regarding his ſaid ſeveral promiſes and undertakings, 
but contriving and fraudulently intending craftily and ſubtilly to 

deceive and defraud the faid Juhn Way, as adminiitrator as atore- 

ſaid, in this reſpect, hath not yet paid the ſaid ſeveral ſums of mo- 
ney,. ar either of them, or any part thereof, to the ſaid John 

Way (although ſo do he the ſaid Colin was requeſted by the ſaid 

John Way afterwards, to wit, on the ſame day and year laſt afore- 
ſaid, and often afterwards,. at London aforeſaid, in the pariſh and 

ward aforeſaid) ; but he to pay the ſame hath hitherto wholly te- 

fuſed, and ſtill doth refuſe. (Add Counts for. money lent and 

advanced; laid out, expended, and paid; money had and receiv-' 
ed; account ſtated: Yet the ſaid Colin, not regarding his wur 

 laſt-mentioned promiſes and . undertakings in mauner and form 

aforeſaid made, but contriving and fraudulently intending craftily 
and ſubtilly to deceive and defraud the ſaid David in his lifetime, 
and the ſaid John, to whom, as the lawful attorney of the ſaid 

John Hay the nephew, and one of the next of kin of the ſaid 

David Scott, adminiſtration of ail and ſingular the goods and 
chattels, rights and credits, which were of the faid David Scott 
deceaſed, for the uſe and benefit of the ſaid John Hay his ne- 
phew, and one of the next of kin as aforeſaid, by John, by Di- 
vine Providence archbithop of Canterbury, primate of all Eng- 
land, and metropolitan, on the eighth day of May in the year of 
Our Lord 1585, at London aforeſaid, in the parith and ward afore- 

ſaid, was in due form of law committed, ſince the deceaſe of the 
36.45 4414 * Day of Martiage, &c. | 


+ 


ſaid 
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faid David, hath not yet paid the ſaid four laſt- mentioned ſums of 
„or any or either of them, or any part thereof, to the 
faid David in his lifetime, or to the ſaid John long ſince his death 
(although to pay the fame he the ſaid Colin was tequeſted by the 
faid David in his lifetime oftentimes by the ſaid John, after the 
deceaſe of the ſaid David, to wit, on the firſt day of January in 
the year of Our Lord 1786, and oftentimes ſince, to wit, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid); but he to pay the 
ſame, or any part thereof, hath hitherto wholly refuſed, and to pay 
the ſame to the faid John Way doth ſtill refuſe, to the ſaid 
Jaw Way, as ſuch adminiſtrator as aforeſaid, his damage of three 
undred pounds; and therefore he brings ſuit, &cz and he alſo 
— brings into court here, &c. W. RusSELL. | 


Special afſopſe G. S. H. C. T. E. and E. B. complain of E. B. being, &ec. 
—_ 2 for this, to wit: that whereas the ſaid G. S. &c. before the mak- 
redng to ing of the promiſe and undertaking of the ſaid E. B. hereafter next 
fail to take a mentioned, had bought of one J. B. of Aberdeen, in that part of 
load of cod-fiſh Great Britain called Scotland, a certain large quantity of cod-fiſh, 
to Scotland, of a large value, to be cured by the ſaid J. B. at Fraſerburgh in 
7 and to be there delivered by the ſaid J. B. to the ſaid 
G. S. &c. or to their order: And whereas the ſaid E. B. before 
and at the time of the making of his promiſe and undertaking 
hereafter next mentioned, was maſter of a certain ſhip or veſſel 
called the Counteſs of Sutherland, which was then in the river of 
Thames in the port of London, to wit, at L. aforeſaid, &c.: and 
thereupon it was then and there, to wit, on, &c. at, &c. agreed 
between the ſaid G. S. &c. and the ſaid E. B. that the ſaid E. B. 
ſhould fail immediately and proceed with his ſaid ſhip to F. afore- 
faid, and that. the ſaid plaintiff ſhould put on board his faid ſhip, 
upon her arrival at F. aforeſaid, three hundred barrels of the ſaid 
cod-fiſh, and ſhould pay him therefore the ſum of three ſhillings for 
each and every of the faid three hundred barrels, for the freight 
thereof; and that +6 on the arrival of the ſaid fhip at F. 2 
the ſaid defendant ſhould find there a greater quantity 75 the ſaid 
cod. b prepared than the ſaid three hundred barrels, then he the 
ſaid E. B. might take and lead on board his ſaid ſbip any greater 
number of barrels of the ſaid cod-fiſh which he _ at and for the 
fame freight, to be paid therefore to the ſaid E. B. by the ſaid 
G. S. &c.; and that the ſaid E. B. for ſuch freight as aforeſaid, 
ſhould bring and convey in his ſaid ſhip the ſaid cod-fiſh ſo to be 
loaden on board his ſaid ſhip as aforeſaid, from F. aforeſaid to the 
port of L. aforeſaid, and there, to wit, at the port of L. afore- 
faid, ſhould deliver the ſame to the ſaid G. S. (the perils and dan- 
gers of the ſea only excepted) ; and the ſiid agreement being ſo 
made as aforeſaid (mutual promiſes) ; And the ſaid G. S. &c. in fact 
ſay, that the ſaid E. B. did not fail immediately after the making 
of the ſaid agreement, and proceed with his faid ſhip to F. afore- 
laid, as he might and ought to have done; but on the contrary 


eint MASTER! 4 ht. 49 


theteof 5 to PROCEED with the ſaid ſhip to F. aforeſaid; 
for a ef th making of the fu agen Sees 

next after the making of the faid 
——— RO he hag 
made as aforeſaid ; * 


and unreaſdaable Goes fail . F. — 9 — d th 
laid ſhip the faid, three hundred bartels of the — neg 
* yore 


and convey aid bring the ſame to the port of L. 
22 fed wn ng raed th ie TY 
cod-filh became and were putrid;: rotteng un 

not marketable, and of no value to the faid G. S. &. whic 

wiſe would hàve been found, ſweet, whole ſome; and. « 

value, to wit, of the value of fix hundred pounds, that js 

Te (2d Count. Iike the fe, omitti 
3d Count, that plaintiffs had bought got 
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And whereas the ſaid G. $ — 
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inſtance. 
being — of the ſaid laſt- mentioned —— eta 
and em | bien the faidE. B. for that purpoſe . — 
frei 


thereof; and alfo in comſideration of certain 

to be therefore paid by the faid G. 8. &. tothe faid. 

E. 1 then and there yndertook, &c. to ſet ſail and 
—— 7 th e ou Hip on veſſel; without loading the ſame, from 
reſaid to F. afc Es and — to wit, at E. 


or Ve el. 


r 7 — E. B. — — 
did not proceed witir the faid ſhip or veſſel without loading 
| port of L. aforeſaid to F. aforeſaid, nor there, 
to wit, at F. aforefaid; take on board the faid ſhip or veſſel with- 
; but delay, on her arrival there, the ſaid cargo of the faid laſt- 
mentioned cod-fifh, or any part thereof (althoogh the ſaid 
was ready to be delivered to the ſaid E. B. on bis arrival at 
aforeſaid) j but on the contrary thereof, he the ſaid E. B. — 
ing i promiſe and undertaking, 
port of L. aforeſaid, load the faid ſhip or veſſel; and 
dd fiery afte Rerwards 2 ſail and proceed with the faid ſhip or veſſel ſo 
port of L. aforeſaid to Inverneis in & aforeſaid; and 
Seer 9 aforeſaid, unloaded the ſaid ſhip or veſſel be- 
; . 
df the Kee Ig laſt-mentioned cod · fiſi at F. aforeſaid; fo that, althou 
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the aforefaid, take on on velle); at 
Vo Il. . F. afore- 
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F. aforeſaid, the ſaid 2 of the ſaid laſt - mentionei cod · fiſn, and 
did convey the fame in the ſaid ſhip or veſſel from F. aforeſuid to 
the port of L. aforeſaid, and there, to wit, at the port of L. afore- 
faid, did deliver the fame to the ſaid G. S. &.: Yet the faid 
G. 8. &c. in fat ſay, that by means of the delay occaſioned by 
the loading and unloading of the ſaid ſhip or veſſel as aforeſaid, the 
faid cargo of the faid laſt-mentioned cod-fiſh, which would other- 
wiſe have been ſweet, wholeſome, and marketable, and of a large 
value, to wit, of the value of ſix hundred pounds, became and 
was putrid, corrupt, rotten, unwholeſome, and not marketable, 
nad was thereby rendered of no value to the faid G. 8. &c. to 
dd Count. wit, at L. aforeſaid, &c. (4th Count, on à promiſe to ſet ſail 
1 _- immediately; and proceed with the ſaid laſt - mentioned ſhip or 
veſſel from the port of L. aſoreſaid to F. aforeſaid, and there, to 
wit, at F. aforeſaid, to take on board of the ſaid laſt- mentioned 
ſhip or veſlel, &c. provt. Breach, that the ſaid E. B. did not 
ſet ſail immediately after the making of his ſaid laſt- mentioned 
promiſe'and undertaking, and proceed with the ſaid laſt»men- 
tioned ſhip or veſſel from the port of L. aforefaid'to F. aforeſaid, 
nor there, to wit, at F. aſoreſaid, take on board of the ſaid lafr- 
mentioned ſhip or veſſel the ſaid cargo of the faid laſt-mentioned 
cod-fiſh ; but on the contrary thereof, he the faid E. B. after the 
making of the {aid laſt- mentioned promiſe and undertaking, for a 
ſpace of time, to wit, for the ſpace of fix weeks next after 
the making of that promiſe and undertaking, forbore and neg- 
lected to proceed with the ſaid laſt- mentioned ſhip or veſſel from 
the port of L. aforeſaid to F. aforeſaid, contrary to the form and 
effect of the ſaid laſt-mentioned promiſe and undertaking made by 
kim in that behalf as aforeſaid, to wit, at L. aforeſaidz and al - 
though he the faid E. B. did afterwards, and after ſuch neqlect 
and delay to proceed as aſoreſaid, ſail to and arrive at F. aforeſaid, 
8 and there take on board of the ſaid laſt - mentioned ſhip ar vellel 
the ſaid cargo of the faid laſt- mentioned cod · ſiſn, and did con 
the ſame in the ſaid laſt- mentioned ſhip or veſſel from F. ator 
faid'to the port of L. aforetaid, and there, to wit, at the port 
L. aforeſaid, deliver the fame to the ſaid plaintiff, to wit at L. 
aforeſaid, &c. : Yet the aid G. S. &c. in . 
of the ſuid laſt- mentioned neglect and delay of the ſajd E. 
above mentioned, the ſaid laſt- mentioned cargo of the faid 
_ fiſh, which otherwiſe would have been ſweet, &c. became 
vas putrid, &c. to wit, at L. aforeſaid, &c. Money laid out, had, 
and received; and common concluſion to thoſe two Counts. 
hood „ e SOT” de | T. DavaneaRrt. 
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Dee == MIDDLESEX, 5 -Joleph Hodgſon, late of, ke. was attach. 
Lung pat nie ed to Wnſyer to F = nd rpg plea of treſpaſs on the 


horſe to ſtand at livety at plaintiff's ſtables, let the horſe ſlay ſo long that he was indebted to plaintiff” 

in a large. ſum of money for keeping ſaid hotle ; and ſaid J. G. ſelling ſaid horſe.ro A gave 

plaintiff orders to let defendant have the horſe when he ſent for him, and told plaintiff that defendant. 

— — —ͤ—— nan promangirenat defendant ſoon after ſent a meſſcnger for 
aintiff 8 promiſed to pay plaintiff the mon y due if he u ud 

nad big bill, bur now refuſes to pay plaintiff the debt, &c. (a). if TT IE 


0 * This is a good conſ deration, Hutt. 101. caſę 
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STABLE-KEFPER, ron HORSE-KEEPING, &c 
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taſe, &c.; and thereupon ſaid, A 
lains: for that whereas he the B. now keepeth, and, for the 
8 of one year and more now laſt paſt hath. kept, as maſter 
thereof, certain ſlables, commonly called. livery-ſtables, for ſta · 
bling, feeding, and keeping for hire, of the horſes, of ſuch per- 
ſons as have, during that time, ſet up and put. their horſes — 4 
tively at PER the ſaid B. there, to wit, at W. in ſaid county 
of M. atoreſaid: And whereas, while he faid B. ſo kept, as ma 
ſter thereof, the ſaid ſtables for the purpoſe aforeſaid, to wit, on 
the day of A. D. 1750, and from thence for 
a long time, to wit, until and upon twenty-firſt January, A. D. 
1750 aforeſaid, at W. aforeſaic, a certain horſe of one J. G. was 
by faid J. G. ſet up and put to livery wich ſaid B. in and 
his faid tables, and was, during all that time, there by the ſaid B. 
at the inſtance and requ ſt of ſaid G. ſtabled, kept, and fed. for 
hire, whereby the ſaid J. G. on the ſaid twenty-firſt Gay of Ja- 
nuary in the year aforciaid, at W. aforeſaid, was indebted to ſaid 
B. in a large ſum of money for the ſtabling, keeping, and feeding 
of the faid horſe, and for horſe-meat, , ſtablipg, and. attendance 
found and provided there by the ſaid B. for the ſaid horſe, and in 
and about ſaid feeding and keeping thereof; and ſaid J. G. ſo * 


-indebted as aforeſaid, and faid horſe ſo being and continuing at and 


in the ſaid tables of ſaid B. at livery as aforeſaid, he the ſaid J. G. 
on ſame day and year laſt afureſaic, at W. aforeſaid, ordered and, 
directed the ſaid B. to let the faid J. H. have the ſaid horſe, and 
alſo a ſadele and bridle, &c. which theo belonged to ſaid J. G. and 
me to the ſaid ſtables with the ſaid horſe, whenever, . id J. H. 
ould call for the ſaid horſe, and acquainted the ſaid B. that the 


faid J, H. would pay the ſaid debt that was ſo due and owing from 
the ſaid J. G. to ſaid B. for the ſaid horſes ſtanding at livery at 
ſaid {tables of the ſaid B.: and thereupon, the ſaid J. H. after- 
wards, to wit, on ſame day and year laſt aforeſaid, at W. aforeſaid, 
ſent to the 1577 a certain meſſenger (to the ſaid B. then un- 
Known), for [aid horſe, and then and there, in conſideration that 
faid A. B. at the ſpecial inſtance and requeſt of the faid J. H. 
would ſend the faid hoi ſe by that meſſenger, and would alſo ſend 
the ſaid B's. bill of the 1410 charges to the ſaid J. H. he the ſaid 

„H. would pay the ſaid bill: Aud the ſaid B. in fact ſaith, that 


the ſaid B. giving credit to the ſaid promiſe and undertaking of 


the laid J. H. be the ſaid B. ſent the ſaid horſe, together, with the. 
ſald faddle and bridle, &c. belonging to the ſaid J. G. by the ſaid 
meſſenger to the ſaid J. H. and then and there alſo ſent. his bill of 
the aforeſaid charges to the taid J. H. which faid bill then and 
there amounted to | ounds ; of all which ſaid premiſes 
the ſaid J. H. then and there had notice: Yet, &e. (common 
concluſion for non payment of bill; :ndebitatus. aſſumſſit and 
N meruit for horſe-keeping, &c.; ditto for work and Ja- 
ur; common concluſion.) 5 ; 


E 2. LONDON, 
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Special aht LONDON, FJ. Thomas Weſton complains of George Ward, 
for notdiſcharg- being, &c. in in of treſpaſs on the caſe, &c.: for that where · 
ar qe as, at the time of the making of the promiſe and undertak- 
priſonment, af- ing of the ſaid defendant hereafter next mentioned, he the faid 
der delivering up plaintiff was in the priſon of our lord the king, commonly called 
ei- Wood - Rrect Compter in the city of London, to wit, in the pa- 

riſh of St. Michael Wood ſtreet, in the ward of Cripplegate Within, 
to wit, upon an arreſt under and by virtue of a certain other writ of 
our lord the king called a latitat, iſſuing out of the court of our 
lord the king, before the king himſelf (the faid court then and ſtill 
being held at Weſtminſter in the county of M.), at the ſuit of the 
defendant, againſt bim the faid plaintiff and one Thomas Nelbitt, 
which writ was marked for bail for a large ſum of money, to wit, 
the ſum of two thouſand ſeven hundred and thirty-ſeven | 
and upwards, as a debt claimed by and alledged by the ſaid defend- 
ant to be due from him the ſaid plaintiff and one Thomas Neſbitt, 
to him the ſaid defendant : And whereas the ſaid plaintiff, at the 
time of the making of the promiſe and undertaking of the faid de- 
fendant hereafter next mentioned, was detained in cuſtody in the 
priſon aſoreſaid, at the ſuit of the faid defendant, for want of bail 
to the ſaid writ, to wit, at L. aforeſaid, in the pariſh and ward 
aforeſaid : And whereas the faid plaintiff, at the time of the mak- 
ing of the promiſe and undertaking of the ſaid defendant hereafter 
next mentioned, was poſſeſſed of certain other leaſehold premiſes, 
to wit, of fourteen meſſuages or dwelling-houſes, with a certain 
yard called the Orchard-Houſe Vard, and a certain other meſſvage 
or dwelling houſe ſituate in the ſaid yard, with the appurtenances, ' 
ſituate in the pariſh of St. Dunſtan in the county of Middleſe# 
aforeſaid, the faid yard being adjoining to the river of Thames 
there, and the faid yard, with the appurtenances, then being uſed 
by the ſaid plaintiff as a timber-yard, and for the purpoſe of break - 
ing vp old ſhips and other veſſels (which buſineſs he the faid 

: plaintiff then lately carried on at the ſaid yard), with the appurte- 
(1) wo the e. nances, (1) for a long term of years, whereof a great part is yet to 
born damifed to come and unexpired, by virtue of an indenture of leaſe granted to 
him ſaid plain the ſaid plaintiff by one John Staples, and which Jeaſe had been 
nr by the ſaid plaintiff before then aſſigned and delivered to the ſaid 
defendant upen certain truft, to wit, for the benefit of the ſaid 

Plainti f, and which leaſe was then in the poſſeſſion of the ſaid de- 

fendant, to wit, at L. afurefaid in the pariſh and ward aforeſaid : 

And whereas the ſaid plaintiff was, at the time of the making of 

the ſaid promiſe and undertaking of the ſaid defendant hereafter 

next mentioned, poſſeſſed cf divers goods and chattels, ſtock in 

trade, houſehold goods, furniture, and other things then being on 

the faid yard called the Orchard-Houſe Yard, and in the ſaid meſ- 

my or dwelling-houſe in the ſaid yard, with the appurtenances, 

and of divers b10ks, papers, and wouchers, belonging to his . 

afareſaie, as of his own proper goods and chattels, to wit, at L. 

aforeſaid, in the pariſh and ward aforeſaid: And whereas the ſaid 

plaintiff, being ſo polleſſed of the ſeveral and reſpective premiſes 

| TE, | 2 
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as aforeſaid, and ſo being in cuſtody in the ſaid priſon at the ſuit of 
the ſaid defendant, under and by virtue of the aforeſaid writ for 
want of bail thereto as aforeſaid, whilſt he was ſo in cuſtody for 
the cauſe aforeſaid, and whilſt he was fo poſſeſſed of the ſeveral 
and reſpeclive premiſes aforeſaid, in manner aforeſaid, to wit, on the 
twentieth day of December in the year 1773 aforeſaid, at L. 
aforeſaid, in the pariſh and ward aforeſaid, in conſideration. that 
the ſaid plaintiff, at the like ſpecial inſtance and requeſt of the 
ſaid George, would ermit him the ſaid defendant to retain the 
J indenture of leaſe as his own property, and the premiſes 
eld under and by virtue thereof, for the Re of the term then 
to come therein and unexpired, and alſo would yield and deliver up 
the peaceable and quiet poſſeſſion of the afgrefaid leaſehold pre- 
miſes, and all the ſaid plaintiff 's ſtock in trade, and all his effects 
on the ſaid leaſehold premiſes (his houſehold furniture excepted), 
and alſo his books, papers, and vouchers," belonging to his ſaid 
buſineſs, unto the ſaid defendant, for him the ſaid defendant to 
retain from thenceforth for ever, as his own eſtate and effects, 
goods and chattels, he the faid defendant then and there undertook, 
and faithfully promiſed the ſaid plaintiff, that he the ſaid defendant 
would immediately afterwards give him the ſaid plaintiff a full, 
free, and abſolute diſcharge — the ſaid defendant, claimed by the 
ſaid George frem the ſaid plaintiff and Thomas N. and from which 
be the ſaid plaintiff had been ſo arrefled, and diſcharge him the 
_ ſaid plaintift from the ſaid action, and from the ſaid arreſt, and 
from the impriſonmeat 5 under and by virtue thereof : 
And the faid plaintiff avers, he, confiding in the fa'd laſt- 
mentioned promiſe and undertaking of the ſaid defendant, ſo by him 
made in the behalf as aforeſaid, did afterwards, to wit, on the day 
and year laſt aforeſaid, at L. aforeſaid, in the pariſh and ward 
2 permit him the ſaid plaintiff to retain the aforeſaid in- 
lenture of leaſe as his own property, and all and fingular the pre- 
miſes held under and by virtue thereef, for the reſidue of the term 
then ta come therein and unexpired, and did alſe then and there, to 
wit, on the twenty firſt day of December in the year aforeſaid, 
at the faid pariſh of St. Dunſtan, Stepney, aforeſaid, in the ſaid 
—_ of Middleſex, yield and deliver up the peaceable and quiet 
poſſeſſion of the aforeſaid leaſehold premiſes, and all his the 
ſaid plaintiff's ſtock in trade, and all his effects on the ſaid leaſg- 
bold premiſes (his houſehold furniture excepted), unto the ſaid 
defendant, for him the ſaid defendant to retain the fame from 
thenceforth for ever as his own eſtate and effects, goods and chat- 
tels; and the faid defendant did then and there accept thereof, 
and hath from thence hitherto retained the ſaid leaſe and leaſe 
hold — ſtock in trade, effects, goods, and chattels, as 
his own eſtate and effects, goods and chattels, to wit, at L. 
aforeſaid, in the pariſh and ward aforeſaid: And the faid Thomas 
Weſton further ſaich, that he did afterwards, to wit, on the (1) (1) „ day and 
twenty-fourth day of December in the year aforeſaid, at L. afore- year laſt afore- 
ſaid, in the pariſh, &c. aforeſaid, tender, and cauſe to be tendered, gig. 3 L. aore- 
unto the ſaid defendant ”— the ſaid Thomas Weſton's books, pa- nid 
. 3 8 
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pers, and vouchers belonging to his ſaid buſineſs, o him the ſuid 
defendant to take, accept; keep, and retain from thenceforth as his 
own goods and chattels for ever, and then and there requeſted the 
faid defendant to accept the ſame, and to give him the ſaid plaintiff 
a full and =_ and abſolute diſcharge from the ſaid debt claimed 
by the ſaid defendant from the ſaid plaintiff and J. N. and for which 
he had been fo arreſled, and todiſcharge him the ſaid plaintiff from 
the ſaid action, and from the ſaid arreſt, and from bis impriſon- 
ment aforeſaid, under and by virtue thereof : Vet the ſaid defend- 
| 3 ant, not regarding, & c. but contriving, &c. he the faid defend- 
3 ant (1) af the time when the ſaid books, papers, and vouchers were 
within a reaſon. J0 tendered to him, and always afterwards, refuſed to accept thereof, 
able time then ner did be then, or at any atber time before or afterwards, or to diſ- 
next following, charge the ſaid T homas' Weſton from the debt claimed by him the 
diſcharge” ſaid defendant againſt the ſaid plaintiff and T. N. or from the ſaid 
action, or the ſaid arreft, or the impritonment aforeſaid by virtue 
thereof, although to perform his afore/aid laſi-mentioned promiſe 
and undertaking, ſo by him made in this behalf as aforeſaid, he the 
ſaid defendant was requeſted by the ſaid plaintiff afterwards, to 
wit, on the day and year laft atorefaid, and often afterwards, to 
wit, at L. aforeſaid, in the pariſh and ward aforeſaid) ; but he fo to 
(2) © negleftcd do (2) hath wholly refuſed; by means whereof the ſaid plaintiff _ 
CO ora was kept and detained in the priſon aforeſaid againſt his will, and 
SE following, under the aforeſaid arreſt, for want of bail to the ſaid writ, for a 
to wit, for the long time, to wit. for the ſpace of five months next after the (3) 
ſpace of five making of the tender of the aforeſaid books, papers, and vouchers 
months then to the ſaid defendant, and was forced and obliged to lay out 
_— and expend a large ſum of money, to wit, the ſum of thirty 
ſoreſaid, in the Pounds, in and about the obtaining and procuring his releate and 
pariſh, &c.atore- diſcharge from the ſaid impriſonment, to wit, at L. aforefaid, in 
faid;z” the parith and ward aforeſaid. And whereas, &c. &c. (There 
(3 28 e was a ſecond Count, leaving out what is in Italic, and inſerting 
of the premiſes in lead thereof what is in the margin.7 
aforeſa:d-n form | a | J. MoRGan. 
aforclaic,” | 
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a oj. , MIDDLESEX, J. . Joſeph Reading complains of Peter Maw- 
Jur; fir tor geods, fon, being in the cuſtody, Sc.: for that whereas the ſaid defendant 


= * and dec heretofore, lay wit, on the Gay of D. 7 +6: at 
ng * Weſtminſter in the county of Middleſex, was indebted to the ſaid 


plaintiff in pounds of lawful money of Great Britain, for 
on | | 90 divers 
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divers goods, wares, and merchandizes (1) by aid plaintiff before (1) No occaſion 
that time fold and delivered to the ſaid defendant, and at his ſpe- for plaintiff o 
cial inſtance and requeſt z and being ſo indebted, he faid defend- 57 7 Ve 
ant, in conſideration thereof, afterwards, to wit, on the = and guy. Ni. Pri, 
year aforeſaid, at Weſtminſter aforeſaid, undertook and faithfully 139. 

promiſed ſaid plaintiff to pay him ſaid ſum of money when he the 

ſaid defendant ſhould be thereto 'afterwards requeſted; And Nanu me t, 
whereas afterwards, to wit, on the fame day and year aforeſaid, © 

at Weſtminſter aforeſaid, in confideration that ſaid plaintiff, at 

the like ſpecial inſtance and requeſt of ſaid defendant, had before 

that time fold and delivered to faid defendant divers other g 

wares, and merchandizes, he ſaid defendant undertook, then 

and there faithfully promiſed faid plaintiff, to pay him ſo much 

money as he therefore reaſonably deſerved to have, when he faid 

defendant ſhould be thereto afterwards requeſted: And faid plain- 

tiff ayers, that he therefore reaſonably deſerved to have of the ſaid 

defendant, other pounds. of hke lawful money, to wit, at 
Weſtminſter aforeſaid ; whereof. the ſaid defendant afterwards, to 

wit, on the day and year aforeſaid, there had notice. 


AND whereas, &c. &c. for the work and labour, care and di - Tadelitams af- 
ligence, of faid plaintiff, by him ſaid plaintiff and his ſervants be- e, work and 
fore that time, done, performed, and beſtowed in and about the Pour bY Plaine 
buſineſs of faid defendant, and for the ſaid defendant, at his 
like ſpecial inſtance and requeſt ; and being fo indebted, &c. (as 
before): And whereas, &c. in conſideration that ſaid plaintiff, at — 
the like ſpecial inſtance and requeſt of ſaid defendant, had before 
that time, by himſelf and his ſervants, done, performed, and be- 
ſtowed other his work and labour, care and diligence, in and about 
other the buſineſs of ſaid defendant, and for ſaid defendant, he 
faid defendant undertook, and then and there, &c. to pay ſo much, 

& c.: And ſaid plaintiff avers, &c. (as before. 


AND whereas ſaid defendant afterwards, &c. was indebted to Money laid out, 
faid plaintiff in other pounds of lite lawful money, by the ſaid &c. 
plaintiff before that time laid out, expended, and paid for the faid 
defendant, and at his like ſpecial inſtance and requeſt; and being / 
ſo iadebted, &c. 25 


ND whereas, & c. ſaid defendant afterwards, &c. was indebt- zdney lent a 
a) the ſaid plaintiff in other _ pounds of like, &c. for — 
money by ſaid plaintiff before that time lent and advanced to the 
ſaid defendant, and at his like ſpecial inſtance and requeſt z and be- 

ing fo. indebted, &c. | 


AND. whereas faid deferdant afterwards, to wit, on, &c. at, Money had and 
Ke · was indebtcg to the (aid +a ia other * received, ac. 
N | b. 
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* AI plaintiff of and . divers ot * 
| Bi of money before that time due ang owing from the Cid de 
fendant to the ſaid plain tiff, and then . in arrear and unpaid 
— upon that — he he the yy. defendant was then 

Ns — nd in arrear to fajd plaintiff in-another large ſum of 
money, to wit, the ſum of l of of like wt —_ 


5 | leg od in greg, b. 


_ YET the ſaid defendant, not regarding bis faid "REP HEY 
and undertakings | ſo by him made as aforefaid, but contriving and 
fraudulently intendin 187 and ſubtilly to decejve and defraud 
the faid plaintiff i in this behalf, hath not as yet paid the faid ſeve- 
ral fums of money in thoſe promiſes and undertakings, or ariy 
or either of them, or any part thereof, to the ſaid plaintiff ( "4 

| though ſo to do the ſaid defendant was requeſted by. ſaid lair 

ws to wit, on the day and year eh id, 5 often after- 

8 to wit, at A. aforeſaid); but he ſo to do hath hitherto 
wholly refuſed, and ſtill doth refuſe, to the damage of the faid 
plaintiff n pounds, for which he brings "be ſuit, Se. ? 


If in the king's pench add pled 


laid out, AND whereas ſaid 18 afterwards, to wit, on, &. 
| e e. was indebted to the faid plaintiff in E lawful, ge! 
8 a for by ſaid i before that time laid out, expended, 
and paid LY ſaid m— at his ſpecial inſtance and requeſt, 
5 and @ mor money 1 before that time lent 
and advanced to the al t, and at his like ſpecia] 
inſtance and reque te le of a money pes fid defendant 
being that eine had and received to the uſe of the plaintiff; * 

ng fo indebted, Ke. | 


„ FOR borſe-meat, ſtabling, and 8 by fai plaintiff 1 

for horſe- fore that time found; providers and ſuppli for and about divers 
dont. 'ftabling, horſes, ihares, and ge ings of ſaid defendant, ard at his like ſpe- 
auc oftendanct cjal inſtance and ** oe being ſo indebted, &c. in con- 

meruit. ſideration that ſaid pla Autiff the like ſpecial inſtance and reque 
of ſajd deferidant, had before that time found, provided, and ſup- 
plied other horſe - meat, ſtablin » and attendance for divers other 
mares, &c. & c. of ſaid def t, and for ſaid defendant, he the 
Gi 8 undertook, &c. to pay, &c. ſo much a8, Kg. And 

** che ; nel agg avers, that, & Wo. 

* e 
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FOR FR goods, wares, and merchandizes by the faid plain- aas N. 

before that time bargained and fold to the ſaid Nd Hit” fg for m_ 

fs ſpecial — and requeſt; and being ſo indebted, &e bold. uh Mm 

in conſideration that ſaid plaintiff, at the like ſpecial inſtance and Ser wen, 

ueſt of the ſaid defendant, had before that time bargained and 

fol to the ſaid defendant divers other goods, wares, and mer- 

chandizes, he ſaid defendant undertook, &c. to Pays &c. ſo 112 
pectin ACS tn een, that, &c, 


AND whereas faid 1 afterwards, to wit, on, Bec, Tndebitetus _ af- 
at, &c. was indebted to ſaid pling in other pounds 4 ugh _ 
like lawful, &c LL the work and labour, care and diligence, —_ —— 
ſaid plaintiff, faid plaintiff before that time done, per- 
ormed, and uf, be him 6 in and about the buſineſs. of the ſaid. de- 

ndant, 2 5 for the ſaid de It, and at his like ſpecial inſtance 
and reque! ing ic * &c, (Quantum meruit ac- 


erde. 


FOR the work * * care and diligence, of ſaid plaintiff, work and ta. 
before that time done, performed, and 1 by him ſaid plain: bour by plaintiff 
tiff by himſelf and his ſervants, and with his horſes, carts, and and ſervants 

carriages, in/and about the — of the faid defendant, and for With horſes and 
the ſaid defendant, and at his like ſpecial inſtance and requeſt ; 
and being ſo indebted, &c. (Lyantum meruit accordingly ; then 
add Counts for work and labour generally ; money laid out, &.; 
and common concluſion. ) | 


FO the work and abour, care and e of fad plaintiff, Work and 12 
as a taylor, by him ſaid plaintiff before that time done, performed, bour as a taylor, 
and beſtowed in and about the buſineſs of the ſaid defendant, — IONS 
and at his _ inſtance and requeſt; and alſo for divers materials 
and other neceſſary things uſed and "applied in and about that 
buſineſs; and found and provided by the ſaid plaintiff for the ſaid 
defendant,” and 2 his like ſpecial nance and requeſt ; and being 
ſo indebted, &c (Quantum meruit accordingly. ) 


FOR the wa ges of faid plaintiff hefare. that time due and pay- For failor's 
able from ſaid . to Ss id plaintiff, for his ſervice before wages, againſt 
that time done and performed, as a ſailor in, of, and belong- *** Pan. 
ing on board of a certain ſhip or veſſel called the Nancy, | 
whereof the ſaid defendant was commander, and on the retainer 
— ſaid defendant, and at his ſpecial inſtance and requeſt; and 

eing io indebted, &c. (Quantum meruit accordingly; Counts 
for work and labour gene * . —_— laid out, &c.; and com- 
mon W 3 ö 


FOR 


88 - APOTHECARY, SCHOOLMAS TER, &e. UNDERTAKER. 


Work and la- FOR that whereas faid defendant heretofore, to wit, on, &c. 
 bour as an 592: at, Nc. was indebted to ſaid plaintiff (the ſaid plaintiff then, and 
A divers years, being an apothecary, and the profeſſion of an 
dicines, c. 8 "a 2 2 
found, apotbecary from the time aforeſaĩd uſing and exerciſing) in 
pounds of lau ful, &e. for work and labour, care and diligence, 
of ſaid plaintiff, by him faid plaintiff, at the ſpecial inſtance and 
requeſt of faid debonidart, before that time done, performed, and 
beſtowed in and about the healing and curing of ſaid defendant, 
and divers perſons belenging to ſaid defendant's family, of divers 
diſeaſes, maladies, and diſorders, under which they then laboured 
and languifhed, and for divers medicines, medicinal potions, plai- 
fters, and other neceſſary things before that time found and pro- 
_ vided by faid plaintiff for the faid defendant and divers of his fa- 
mily, and at his like ſpecial inftance and requeſt ; and being ſo in- 
debted, &c. (Quantum meruit accordingly; Counts for goods ſold 
and delivered ; money laid out, &c. ; and common concluſion.) 


Work and la- FOR the work and labour, care and diligence, of ſaid plaintiff, 
= 2 as a ſchoolmaſter, by him faid plaintiff before that time done, per- 
] formed, and beſtowed. in and about the teaching and inſtructing 
one, Ke. the infant fon (or daughter) of ſaid defendant, in read- 
ing, writing, good manners, and other neceſſary accompliſhments 
and qualifications, for a long time, to wit, for the fpace of three 
years then elapſed, at the ſpecial inſtance and requeſt of faid de- 
fendant ; and being (© indebted, &c, (Quantum meruit accord- 
ingly z Counts. for meat, drink, wafhing, lodging, books, and 
other neceſſary things found and provided by faid plaintiff for ſaid, 
&c. the infant ſon of ſaid defendant, and ar his ſpecial inſtance 
and requelt, &c.; quantum. meruit accordingly ; goods fold, 
&. to defendant ; money laid out, &c.; and common concluſion. ) 


Work and la- a f a 7 . 
by FOR the work and labour, ſkill and knowledge, of Gid plain- 
1 tiff, as a ſchoolmiſtreſs, before: that time done, performed, and be- 
ſtowed in and about the teaching, &c. of, &c. the daughters of 
faid defendant, in reading, writing, arithmetic, &c. for a long 
time, to wit, for the ſpace TITS years then elapſed, at the ſpe- 


cial inſtance and requeſt of ſaid defendant ; and being fo indehted, 
„ foes 4b $32 Þ 3 9 \ 


* 


; &c. (Quantum meruit accordingly.) 3}, | ; 


Work and 1a. FOR the work and labour, &. of ſaid plaintiff, as an unger- 
tour as an un- taker of funerals, before that time done, perfor med, and beſtow- 
dertaker, by ed by ſaid plaintiff and his ſervants, and with his horſes, hearſes, 
plaim ff and his egaches, and other carriages, in and about the funeral of one 8. M. 
ferrants. at the ſpecial inſtance and requeſt of ſaid defendant, and on his 
| _ retainer, and for divers materials and other neceſſary things be- 
fore then %und and provided, uſed and applied, in aud about the 

| | | e fur - 


* 
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furniſhing and conducting the funeral aforeſaid, at the like ſpecial N 
inſtance and requeſt of ſaid defendant; and being ſo indebted, 
&c, (Quantum meruit accordingly ; Counts for the hire of goods 
and chattels, &c. ; money laid out, and goods ſold, &.; common 


concluſion.) ; 


FOR the work and labour, care and diligence, of ſaid plaintiff, For drawing 
by him before that time done and performed in and about the — rg . 
drawing of divers plans and elevations of dwelling-houſes and the ſult ofa ture 
buildings of ſaid defendant, and at his ſpecial. inſtance, , &c. and veyor. 
alſo in and about the ſurveying and ſuperintending, and takin 
care of a certain building, to wit, a dwelling-houſe of him ſai 
defendant, during the erection thereof, to wit, at, &c. aforeſaid, 
on the retainer 4 ſaid defendant, and at his like ſpecial inſtance 
and requeſt, and for his the ſaid plaintiff's attendance and care in 
and about the ſame, by him done, performed, and employed for 
ſaid defendant, and at his like ſpecial inſtance and requeſt ; and 
being ſo indebted, &c. in conſideration that faid plaintiff, at the Quantum mervis. 
like ſpecial inſtance and requeſt of ſaid defendant, and on his re- 
tainer, had before that time done, performed, and beitowed other 
his work, &c. in and about the drawings of divers other plans 
and elevations of dwelling-houſes and other buildings for the ſaid 
defendant, 'and alſo in and about the ſurveying and ſuperintend- 
ing, and taking care of a certain other building, to wit, a certain 
other dwelling-houſe of him ſaid defendant, during the erection 
thereof, to wit, at, &c. aforeſaid, on the retainer of ſaid defend- 


ant, and at the like ſpecial inſtance and requeſt of ſaid defendant 


had done, performed, and employed his the ſaid plaintiff”s atten- 
dance and care for the ſaid defendant in and about the ſame, he 
the ſaid defendant undertook, and then and there faithfully pro- 
miſed the ſaid plaintiff, to pay him ſo much as, &c,: And faid plain- 
tiff avers, that, &c. And whereas, &c. (Counts for work and 
labour generally.) . i 

Pe 


FOR the work and labour of ſaid plaintiff, by ſaid plaintiff work and la- 
before that time done, &c. in making divers journies, and giv- bour in making 
ing his attendance in and about the buſineſs of ſaid defendant, and unn _— 
for ſaid detendant, and at his ſpecial inſtance and requeſt; on. m 

and being fo indebted, &c. in conſideration that faid plain- Quanturt merbit. 
tiff, at the like ſpecial inſtance and requeſt of ſaid defendant, had 

before that time done, &c. other his work and labour, &c. f 
in the per forming divers other journies, and giving other his at. 

tendance in and about the buſineſs of ſaid defendant, and for ſaid 

defendant, he ſaid defendant undertook, and then and there ſaith- 
fully promiſed, & c. to pay him fo much, &c.: And faid plaintiff 

avers, that, &c. | 1 ; 5 


THAT 


* 
Of 


cian or 


phyſic. 


PHYSICIAN; MIDWIFE, SERVANT»'s WAGES. 


Work and l- THAT WHEREAS ſaid defendant, on, &c. at, &c. was in- 
bour as a phyſi- debted to the ſaid plaintiff, he ſaid plaintiff then, and for divers 


* years then laſt paſt, being a doctor of phyſic, for all the time 
aforeſaid uſing and exerciſing, in | pounds of lawful, 
&c. for the work, &c. of ſaid plaintiff before that time done, &c. 
in about the viſiting of and preſcribing phyſic to and for faid 
defend int, labouring and languiſhing under divers diſeaſes, mala- 
dies, and diſorders, at the ſpecial inſtance and requeſt of ſaid de- 


g Ruantum merit. ſendant; and being fo indebted, &c. in conſideration that ſaid 


plaintiff (ſo being a doctor of phyſic as aforeſaid, and uſing the 
ſaid profeſſion as aforeſaid), at the like ſpecial inftance nd re- 
queſt of ſaid defendant, had before that time done, performed, &c, 
other his work, &c. in and about the viſiting and preſcribing 
other phyſic to and for faid defendant, labouring and languiſhing 
under divers other diſeaſes, &c. he fajd defendant undertook, &c, 
to pay him ſo much as, &c.: And faid plaintiff avers, that, &c. 


It is determined, that a phyſician cannot maintain an action for his fees. 


Work asd u- FOR the work, c. of ſaid plaintiff as a midwife (ſhe the faid 
bour as a mid- plaintiff then, and long before, and continually from thence aſter- 


wards, uſing and exerciſing the art or buſineſs of a midwife) before 
that time done, &c. by ſaid plaintiff to and for one the wife 
of ſajd defendant, at the ſpecial inſtance and requeſt offaid defendant ; 


* 


Nuentum m:ruit. and being ſo indebted, &c. in conſideration that ſaid plaintiff (ſo 


being ſuch midwife, and exerciſing ſuch art and buſineſs as afore- 
ſaid), at the like ſpecial inſtance and requeſt of ſaid defendant, had 
before that time done, &c. her work, &c, as a midwife, to and 
for ſaid the wife of the ſaid defendant, he ſaid defendant 
undertook, &c. to pay him fo much as, &c.: And faid plaintiff 
avers, that, &c. (Counts for work and labour generally; money 
laid out ; and common concluſion.) FF 


Nor z, If a midwife Is married, the ac- a quantum meruit, adding Counts for work 

\ tion muſt be brought by the huſband alone, and labour generally, as follows : <«*-for 
| for he by law js entitled. to the earnings the work, Sc. of ſaid plainziff gone 
of the wife. The declaration in ſuch him and his ſervants, &c. ;** for in la 

caſe is, that. defendant is indebred to the wife is the ſervant of the huſband ; 

plaintiff for the work, &c. of M. the wife and ſo in other ſimilar caſes ; though the 

of ſaid plaintiff, as a midwife, &c. with two laſt Counts would be ſufficient. 


bs. pie fredn:'s FOR the wages or oc of ſaid plaintiff before that time due 


wages. 


Nee thi: 


and owing to ſaid plaintiff from ſaid defendant, for the ſervice of 

ſaid plaintiff, before then done, performed, and beſtowed by faid 
plaintiff, as the ſervant of ſaid defendant, for a long time, to wit, 

for the ſpace of then elapſed, on, his retainer, and at his 

Huub ſpecial inftance and requeſt; and being fo indebted, &c. in con- 
ſideration that faid plaintiff, at the like ſpecial inſtance and re- 


eee, 61 


queſt of ſaid defendant, had before that time done, performed, and 
beſtowed other his ſervice, as the ſervant of ſaid defendant, and on 
his retainer, for a time, to wit, for the. ſpace of, &c. then 
the ſaid defendant undertook, and then and there promiſed, 
&c. to pay him fo much, &c.: And ſaid plaintiff avers, that, 
&c. (Counts for work and labour generally; money laid out, 
&c.; and common concluſion.) ny 


FO the work, &c. of ſaid plaintiff before that time done, &c. On anattorney's 
by ſaid plaintiff, as the attorney or ſolicitor of faid defendant, in _ 
and abcut the drawing, writing, and engrofling of divers deeds ing journies, at- 
and inſtruments, and making of divers journies, and giving his tendances, &c. 
attendance in and about the , buſineſs of ſaid defendant, and for &c., 

ſaid defendant, and at his ſpecial inftance and requeſt, and upon 

his retainer, and for money by the ſaid - plaintiff before that 

time laid out, expended, and paid for ſaid defendant in that par- 

ticular, and at his like ſpecial inſtance and requeſt; and being fo 

indebted, &c. in conſideration that ſaid plaintiff, as the attorney Quantum meruit. 
or ſolicitor of iaid defendant, had before that time done, performe 

and beſtowed other his work and labour, care and diligence, 

in and about the drawing, writing, and engrofling of divers other 

writings, deeds,-or inſtruments, and the going, making, and per- 

forming divers other journies, and giving other his attendanee in 

and about other the buſineſs of ſaid defendant, and fap the 

faid defendant, and at his like ſpecial inſtance and requeſt, 

and upon his like retainer, he ſaid defendant undertook to pay 

him ſo much as, &c.: And ſaid plaintiff avers, &. 


FOR the work, &c. of ſaid plaintiff by him the ſaid plaintiff, Coanattorney”s 
as the attorney and ſolicitor of ſaid defendant, and upon his re- bill, for proſe- 
rainer, before that time done, &c. for ſaid defendant, in and about nds _— 
the proſecuting and defending divers ſuits at law and in equity — deeds, 
in the ſaid court here, and in other his majeſty's courts of record &c.attendances, 
at Weſtminſter, at his ſpecial inſtance and requeſt, and alſo in Journies, &6.46- 
drawing, writing, and engroſſing divers writings, ' deeds, and 

inſtruments, and making divers journies, and giving his attend- 
ance in and aboyt other the buſineſs of ſaid defendant, and for ſaid 
defendant, and at his like ſpecial inſtance and requeſt, and upon 
bis like retainer, and for money by ſaid plaintiff before that time 
laid out, expended, and paid for ſaid defendant in that particular, 
and at his like ſpecial inſtance and requeſt ; and being ſo indebr. 
ed, cc. in conſideration that ſaid plaintiff, as the attorney or fo. n mervit. 
licitor of faid defendant, at the like ſpecial inſtance and requeſt 
of faid defendant, and on his like retainer, had before that time 
done, &c. other his work, &c. for ſaid defendant in and about the 


| proſecuting and defending divers other ſuits at law and in equity 


in ſaid court here, and in other his majeity's courts of record at 
Weſtminſter, and in drawing, &c. divers other writings, &c. 
: making, 
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making divers other journies, and giving other his attendance in 
and about other the buſineſs of ſaid defendant, and at his like 
ſpecial-inſtance and requeſt, and upon his like retainer, he faid 
defendant undertook; &c. to pay him fo much as, &c. : And laid 
plaintiff avers, that, &c. Ota en | | 


rer freight of FOR the freight of divers goods, wares, and merchandizes of 
goods. the faid defendant, by ſaid plaintiff before that time tranſported, 
carried, and conveyed from, &c. to, &c. in certain ſhips or veſ- 
ſels of him ſaid plaintiff, for the ſaid defendant, and at his ſpecial 
— inſtance and requeſt; and being ſo indebted, &c. in conſideration 
. that faid defendant, at the like ſpecial inſtance, &c. of ſaid defen- 
ad dant, had before that time — vine carried, and conveyed di- 
vers other goods, &c. of faid defendant, and for ſaid defend- 
ant, in certain other ſhips and veſlels of him ſaid plaintiff, from, 
&c. to, &c. he the faid defendant undertook, &c. to pay fo much 

as, &c.: And faid plaintiff avers, that, &c. 5 


For zceſſorin FOR the meat, drink, waſhing, and lodging, and other neceſ- 
found for deſen- ſaries by faid plaintiff before that time found and provided for one 
dant's child, or | (the infant ſon or daughter of ſaid defendant), at the like 
N fe. ſpecial inſtance and requeſt of faid defendant; and being fo in- 
queſt. debted, &c. ( Quantum merutt accordingly.) | 


For the agiſt- FOR the agiſting, feeding, keeping, and depaſturing of di- 
ment of caule. vers cattle of ſaid defendant, by the ſaid plaintiff before that time 
agiſted, fed, kept, and depaſtured in the paitures of ſaid plain-- 
tiff, for the faid defendant, and at his like ſpecial inſtance and 
| 3 and being fo indebted, &c. ¶ Quantum meruit accord- 

. in; Ye 2 2 | * 7 


Foraſtone-horſe FOR the uſe of certain ſtone-horſes of ſaid plaintiff, by faid 
covering a mare. defendant before that time had and uſed for, in, and about the co- 
vering of divers mares of the ſaid defendant, for ſaid defendant, 
and at his ſpecial inſtance and requeſt ; and being ſo indebted, 
neue, &. in conſideration that faid plaintiff, at the Jike ſpecial inſtance. 
___ and requeſt of faid defendant, had before that time ſuffered and 
permitted divers other ſtone · horſes of him ſaid plaintiff to cover 
divers other mares of ſaid defendant, and that ſaid laſt-mention- 
ed ſtone-horſes of faid plaintiff had accordingly covered ſaid laſt - 
mentioned mares of ſaid defendant, he faid defendant. under- 
took, &c. to pay him fo much, &c. : And faid plaintiff avers, that, 
&c. © (Add Counts for work and labour of the plaintiff by him- 
ſelf and his horſes, &.; money laid out, & c.; and common con- 
cluſion. ) l i - . e 


« 


FOR 


THIRD PERSON, PEW . a CHURCH. 63 


FOR divers goods, wares, and merchandizes, by faid plaintiff For Sede, kr. 
before that time fold to ſaid defendant, and according to the terms o_ 1 
of ſuch ſale delivered to one at the ſpecial inſtance and 40 4 7554 ply 
requeſt of ſaid defendant j and being ſo indebted, &c.- in confide- |, ardefendant's 
ration that faid plaintiff, at the like ſpecial inſtance, &c. of ſaid requeſt. 
defendant, had'before that time ſold to the faid defendant divers 9,,,.., wi. 
other goods, wares, and merchandizes, and according to the 
terms of ſuch ſale had delivered ſame to one he ſaid de- 
fendant undertook, &c. to pay him ſo much, &c.: And faid plain- 
tiff avers, that, &c. ES : R 2 


IN conſideration that ſaid plaintiff, at the ſpecial inſtance, &c. For goods, &e. 
of ſaid defendant, would fell and deliver to one, &c divers goods, fold to a third 
Kc. to wit, &c. of a large value, to wit, &c. he ſaid defendant perſon at defen- 
undertook, &c. to pay him ſaid plaintiff the ſaid ſum of: &. when, dant 5 requett, 
&c. : And ſaid plaintiff avers, that he, confiding in ſaid promiſe, O97 
&c. of ſaid defendant, did afterwards, to wit, on, &c. at, &c. at 
the ſpecial inſtance, &c. of ſaid defendant, fell and deliver to 
ſaid, &c. the ſaid goods, &c. to wit, &c.z whereof ſaid defend- 
ant afterwards, to wit, on, &c. at, &c. aforeſaid, had notice; by 
means whereof, and according to the tenor and effect of faid 
promiſe, &c, faid defendant then and there became liable to 
pay, and ought to have paid, to ſaid plaintiff faid ſum of, &. to 
wit, at, &c. aforeſcid. (Quantum meruit of the fame kind, mak- 
ing the promiſe to pay ſo much as plaintiff deſerved to have; and 
aver, that he deſerved to have pounds as common.) 


A promiſe to pay abſolutely is netwith- would be ſo. Holdmy v. Allen, MSS. 
in the ſtatute of Frauds, but ro ſee lim paid Mich. 1783. | 1 4412 


FOR the uſe and occupation of a certain ſeat of the ſaid plain - ror the us of a 
tiff in a certain pew in the pariſh-church of, &c. by the ſaid. de- pew. 

fendant before that time had, uſed, occupied, poſſeſſed, and en- 

joyed by himſelf and divers others of his family, every Sunday 

and holiday for a long time, to wit, for the ſpace of, &c. then 

elapſed, for the hearing and attending therein of divine ſervice 

performed in the faid church, by permiſſion of the ſaid mlaintiff, 

and at the ſpecial inſtance and requeſt of the ſaid defendant;..and 

being ſo indebted, &c. in conſideration that the ſaid plaintiff, at. 

the like ſpecial inſtance and requeſt of the faid defendant, had be- 

fore that time permitted and ſuffered the faid defendant aud di- 

vers others of his family to fit in and uſe a certain ſeat of the ſaid * 

plaintiff in a certain pew in the parith-church of ' aforeſaid, 

to hear and attend divine ſervice there; and that the. ſaid defend- 

ant and divers others of his family bad, according to that per- 

miſſion, fat in and uſed the fame for à long time, to wit, for the 

ſpace of, &c. then elapſed, he the ſaid defendant undertook, &c. 

to pay him ſo much, &c.: And the ſaid plaintiff ayers, that, &c. 


FOR. 


fee + FOR chat whereas the faid defendant - heretofore, in the life- 
Sen e a Bec v lobed n he d plat 
..- furvived; to wit, on, at, &c. was ted to id . 
P AB.-o-: - -.-  .., pounds of lawful; die.” for divere 
partner. goods, Wares, &c. before that time fold and delivered by the ſaid 
© plaintiff to the ſaid defendant, at his ſpeciat inſtance and requeſt ; 
Neckum meriit. and being ſo indebted, he the ſaid defendant; in conſideration there« 
of, afterwards, in the lifetime of the ſaid A. B. to wit, on, &e. 
at; &c. uforefaid; undertook; &c. to pay them the ſaid ſum of 
money; when he the ſaid defendant ſhould betthergto afterwards re-, 
queſted. And whereas afterwards, in the lifetime of the faid 
A. B. to wit, on, &c. at, &c. aforeſaid, in conſideration 
that the ſald phintiff and A. B. at the Ie fpecial inſtance, 
Ke. of the faid defendant, had before that time ſold and delivered 
to the faid defendant divers other goods, &c; he the ſaid defend- 
ant uridertook, &c. to ay him ſo much, &c.: And the faid plain- 
tiff avers; that he the fa plaintiff and the faid A. B. in the life- 
time of the faid A. B. therefore reaſonsbly deſerved, &c. ; 
whereof the faid defendant afterwards, in the lifetime af the faid 
A. B. to wit, on, &c. at, &e. aforefaid, had notice: Yet 
the ſaid defendant; r 7, &c. but contriving; Se: to de- 
rd pl: 


ceive and defraud the intiff and A, B. in the lifetime 
of the faid A. B. and the ſaid defendant fince his deceaſe, 
hath not as yet paid the ſaid ſeveral ſums of money, or either of 
them, or any part thereof, either to the faid plaintiff and A. B. 
in the lifetime of the faid A. B. or to the ſaid plaintiff ſince 
his death, or to either of them (although to pay the ſame the ſaid 
defendant was requeſted by the ſaid plaintiff and A. B. in the 
lifetime of the ſaid A. B. td wit; on; &. aforeſaid, and by 
the ſaid plaintiff ſince the death „f the faid A. B. to wit, on, 
&c, and often afterwards, to wit, at, &c. aforeſaid) ; but he ſo 
to do hath hitherto wholly refuſed, and ſtil! refuſes, to paying ene, 
or any part thereof, to the ſaid plaintiff, to wit, at, &c. af refaids\ 
to the damage of the faid'plaintiff, as ſuch ſurviving partner as 
aforefaid of A. B.; for which he brings his ſuit. 25 my 


For the hire of FOR the hire of horſes, manes, and geldings of the ſaid plaĩn- 
horſes, ch.. tiff, by him the ſaid plaintiff before that time let to hire to the faid 
defendant, at his ſpecial inſtance and requeſt, and by him the ſaid 
defendant, according to that letting to hire, had and ufed ; and be- 
Ny 1mm mervit. ing fo indebted, &c. in conſideration that the ſaid plaintiff, at the 
. like ſpecial inſtance and requeſt of the ſaid defendant, had before that 
time let to hire to the faid defendant divers other horſes, &c. of 
the ſaid plaintiff, and that the faid defendant had, according to 
that letting to hire, had and ufed the ſame, he the faid defendant 
undertook, &c. to pay him fo mach money as, &c.: And the ſai 
plaintiff avers, that, ke. . | 


FOR 


# &. 4 25 1 * 
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Fo the uſe and occupation of a certain meſſuage or tenement, For the uſe and 
with the appurtenances, ſituate at, &c. (accorduig as premites 2 of a 
are ſituated), by him the faid defendant, at his requeſt, and by <a ore 
the permiſſion of the ſaid plaintiff, for a long time, to wit, for N 
the ſpace of then elapſed, had held, uſed, occupied; and po- 
ſeſſed; and being ſo indebted, &c. in conſideration, that the ſaid Rzanrum meruir, 
plaintiff, at the Iike ſpecial inſtance and requeſt of the faid de- 

endant, had before that time permitted the ſaid defendant to have, 

hold, uſe, occupy, poſſeſs, and enjoy a certain other meſſuage, or 

tenement, with the apputtenances, ſituate at, &c. aforeſaid, and 

that ſaid defendant, according to that permiſſion, had held, 

uſed, occupied, poſſeſfed, and enjoyed the fame for a long time, 

to wit, for the ſpace of, &c. then elapſed, he the ſaid defendant 

undertook, &c. to pay him fo much as, &c.: And the ſaid plain- 

tiff avers, that; &c. 1 1 | 


| If there be a ſpecial agreement, and mervit : but if you, declare on the quan» 

you declare upon it, and alſo a quantum tum meruit you may give the azreement 

meruit, if you do not recover on the a- in evidence, if performed, Bull. Ni. 
ement; you cannot on the dann Pri. 179. ö 


IF for the uſe and occupation of land and meſſuage, ſay, For land, æc. 
« For the uſe and occupation of a certain meſſuage, or; Teo, and 
« acres of land, with the appurtenances, lying and being in 
< thepatiſh of, &c.” N. B. You muſt deſcribe the nature of the 
land, one hundred actes of arable land, one hundred actes of paſ- 
ture, and one hundred acres of meadow land, &c. | 


Ix for ready-furniſhed bodgings, fay, 4 For the uſe; &c. of For ready - f- 
« certain ready-furniſhed lodgings, with the appurtenances, being niſted lodgings, 
& part and parcel of a certain meſfi or dwelling-houſe, ſituate 
« at, &c.“ | 22 = 

, * 


IF for unfutniſhed lodgings, ay, &« For the uſe; &e. of cer- For unfurniſhed 
& tain rooms; with the appurtenances, being in and part and parcel 1odgings. 
& of a certain meſſuage, &c. ſituate, &c.” | 


NoTz. Nil habuit in tencmentis is not ed, becauſe ati intereſt paſſes by a leaſe 5 
4 good plea to an action for uſe and oc- nor is there any occaſion for the plaintiff 
Eupation ; but in debt for rent upon a to ſhew any title upon theſe contracts. 
1-afe not i-defited, this plea may be pleads 1. Wilf. 314. Bull. Ni. Pri. 139. | 


FOR meat, dink, waſhing lodging, and other neceſſaries . 
by the ſaid plaintiff before that time found and provided for the oo — 
ſaid defendant, and at his ſpecial inſtance and requeſt ; and being 

ſo indebted, &c. (Quantum meruit accordingly.) : 


* 


Vol. III. | F- -- FOR 


the maintenance 
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Deecloration for FOR that whereas the ſaid H. P. on, &c. at, &c. was indebt- 
meat. drink, ed to the ſaid Thomas in the ſum of pounds of lawful 
| Your fl» money of Great Britain, for meat, drink, waſhing, and lodging, 
9 12 and other neceſſary things, before that time found and provided for 
fon, at defend- One A. B. at the ſpecial inſtance and requeſt of the ſ-id H. P.; 
ant's requeſt. and being ſo indebted he the ſaid H. P. afterwards, to wit, on, &c. 
at, &c. in conſideration thereof, undertook, and then and there faith- 
fully promiſed the ſaid Thomas, to pay him the ſaid ſum of money, 
when he the faid H. P. ſhould be thereto afterwards requeſted. 
And whereas alſo afterwards, to wit, on, &c. at, &c. in con- 
ſideration that the ſaid Thomas had before that time found and nro- 
vided other meat, drink, wathing, and lodging, and other neceſ- 
fary things, for the faid A. B. and at the like ſpecial inſtance and 
requeſt of the ſaid H. P. he the ſaid H. P. undertook, and then and 
there faithfully promiſed the ſaid Thomas, to pay him ſo much 
money as he therefore reaſonably deſerved to have, when he the ſad 
H. P. ſhould be thereto afterwards: requeſted:“ And the ſaid 
Thomas in fact ſays that he reaſonably deſerved to have ot the ſaid 
H. P. for the ſald laſt: mentioned meat, drink, waſhing, and 
lodging, and other neceſſary things; the ſum of pounds of like. 
lawful money, to wit, at, &c.; whereof the ſaid H. P. afterwards, 
to wit, on, &c. at, &c. had notice, (Money paid, &c. ; and'com- 
mon concluſion to the whole.) | 


FOR that whereas the faid J. P. on, &c. at, &c. was indebted 
to the ſaid E. L. in fifty pounds of lawful money of Great Britain, 
and education of for the board, maintenance, and education of one A. B. and C. D. 
the plaintiff's daughters of the ſaid J. P. for a long time before then elapſed, 
2 found, furniſhed, ſupplied, and provided by the ſaid E. L. at the 

| ſpecial inſtance and requeſt of the ſaid J. P.; and being fo indebt- 
ed, &c.: And whereas allo afterwarcs, to wit, on, oy at, &c. 

in conſideration that the ſaid E. L. had before that time, at the 

like ſpecial inſtance and requeſt of the faid J. P. found, furniſhed, 

ſupplied, and provided other board, maintenance, and education 

for the ſaid A. B. and C. D. the aforeſaid daughters of the ſaid 

P. for a certain other long time before then elapſed, he the ſaid 

ohn undertook, and then and there ſaithfully promiſed the ſaid 

E. L. to pay her ſo much money as ſhe therefore reaſonably de- 

ſerved to have, when he the ſaid John ſhould. be thereto afterwards 

requeſted: And the faid E. L. avers, that ſhe therefore reaſonably 

deſerved to have of the ſaid John other fifty pounds of like lawful 

money, to wit, at, &c. ; whereof the fard John afterwards, to wit, 
on, &c. at, &c. there had notice. (Money paid; and common 
concluſion to the whole.) | | | | 


Declaration for 


Declarwicn by MIDDLESEX, to wit. Charles Hales and Charles Swift 
plaintiffs, who complain of J. B. and J. C. executors of the laſt will and teſta- 
were ſurgeons, 2 
Again..c Xccutor 6, for the n attendance and adminiſtering medcines to the teſtator in his lifetime. 
5 3 8 : ment 
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ment of J. B. deceaſed, being in the cuſtody of the marſhal oſ the 
marſhalſea of our lord the now king, before the king himſelf, of a 


plea of treſpaſs on the caſe: for that whereas the ſaid J. B. in his 
lifetime, to wit, on, &c. at, &c. was indebted to the ſaid C. H. 
and C. S. (they the ſaid C. H. and C. S. then, and for divers years 
then laſt paſt, being ſurgeons, and the buſineſs of a ſurgeon for 
all the time aforeſaid uſing and exerciſing) in two hundred pounds 
of lawſul money of Great Britain, for the work and labour, care 
and diligence, of the ſaid C. H. and C. S. by them in the lifetime 
of the ſaid J. B. and at his ſpecial inſtance and requeſt before that 
me done, performed, and beſtowed, as ſurgeons, in and about 
the healing and curing of the ſaid J. B. of divers diſeaſes and mala- 

dies under which he had laboured and languiſhed, and for divers 
medicines, medicinal potions, plaiſters, and other neceſſary things, 
uſed and applicd on thoſe occaſions, before that time found, pro- 
vided, and applied by them the faid,C. H. and C. S. at the like 
ſpecial inſtance and requeſt of the ſaid J. B. in his lifetime; and 
being ſo indebted, he the ſaid J. B. in his lifetime, in conſidera- 


tion thereof, afterwards, to wit, on, &c, undertook, and then and 


there faithfully promiſed the ſaid C. H. and C. S. to pay them the 
ſaid ſum of money when he the fail J. B. ſhould be thereto after- 
wards requeſted And whereas afterwards, to wit, on, &c. in 
conſideration that the ſaid C. H. and C. S. (then, and for divers 
years then laſt paſt, being ſurgeons, and the buſineſs of a ſurgeon 
for all the time aforeſaid uſing and exerciſing), at the like ſpecial 
inſtance and requeſt of the ſaid J. B. in his lifetime, had before 


that time done, performed, and beſtowed other their work and 


labour, care and diligence, as ſurgeons, in and about the healing 
and curing of the ſaid J. B. in his lifetime of divers other diſ- 
eaſes. and maladies, under which he had laboured and languiſhed, 
and had, at the like ſpecial inſtance and requeſt of the ſaid J. B. 
in his lifetime, found, provided, and applied divers other medicines, 
medicinal potions, plaiſters, and other neceſſary things uſed and 
applied on thoſe occaſions, he the ſaid J. B. in his lifetime under- 

took, and then and there faithfully promiſed the ſaid C. H. and 
C S. to pay them ſo much money as they therefore reaſonably 
deſerved to have, when he the ſaid J. B. ſhould be thereto after- 
wards requeſted : And the faid C. H. and C. S. aver, that they 


therefore reaſonably. deſerved. to have of the ſaid J. B. in his life- 


time for the ſame other two bundred pounds of like lawful money, 
to wit, at Weſtminſter aforeſaid ; whereof he the ſaid Joſeph in his 


lifetime, afterwards, to wit, on the ſame day and year aforeſaid, 


there had notice. And whereas the faid Joſeph ia his lifetime, 


afterwards, to wit, on the fame day and year aforeſaid, at Weſt- 


minſter aforeſaid, was indebted to the faid C. H. and C. S. in 
other two hundred pounds of like lawful 2 for other the 
work and labour, care and diligence, of the ſaid C. H. and C. 8. 
by them before that time done, performed, and beſtowed, as ſur- 
geons, in and about the healing and curing of the ſaid Joſeph in 
his lifetime of divers other 9 and maladies under which _ 
„ ; ; 2 5 | 
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had laboured and languiſhed, and at his ſpecial inſtance and re- 


queſt, and for divers medicines, medicinal potions, plaiſters, and 
other things, uſed and applied on thoſe occaſions, before that time 
found, provided, and applied by them the ſaid C. H. and C. S. at 
the like inſtance and requeſt of the ſaid Joſeph in his life- 
time; and being ſo indebted, he the ſaid Joſeph in his lifetime, 
in conſideration thereof, afterwards, to wit, on the ſame day and 
r aforeſaid, at Weſtminſter aforelaid, undertook, and faithfully 
promiſed the faid C. H. and C. S. to pay them the faid laſt- men- 
tioned ſum of money, when he ſhould be thereto afterwards re- 
queſted. And whereas afterwards, to wit, on the ſame day and 
year aforeſaid, at Weſtminſter aforeſaid, in conſideration that the 
id C. H. and C. S. at the like ſpecial inſtance and requeſt of 
the ſaid Joſeph in his lifetime, had before that time done and per- 
formed other their work and labour, care and diligence, as fur- 
eons, in and about the healing and curing of the ſaid Joſeph of 
ivers other diſeaſes and maladies under which be had Jaboured and 
languiſhed, and had, at the like inftance and requeſt of the 
faid Joſeph, before that time found, provided, and applied, divers 
other medicines, medicinal potions, and plaifters, and other neceſ- 
ſary things in that particular, he the faid Joſeph in his lifetime 
undertook, &c. (Quantum meruit. There were, beſides the fore- 
going Counts, two others in this declaration for work and labour, 
with materials found, generally ; money Counts; and con- 
cluſion. ) . | 


Declaration by MIDDLESEX, to wit. A. complains of B. being, &c. : 
Cn WY for that whereas the ſaid B. on, &c. at, &c. in, &c. was indebt- 
preaching and ed to the ſaid A. in the ſum of fifty pounds of lawful money of 
officiating as his Great Britain, for the work-and labour of the ſaid A. before that 
curate, time done and performed for the faid B. in preaching and cele- 
brating divine ſervice at the parochial church of C. at the ſpecial 
inſtance and requeſt of the {aid B.; and being ſo indebted, he the 
ſaid B. in conſideration thereof, afterwards, to wit, on, &c. at, &c. 


undertock, &c, And whereas, &c. ( Quantum meruit.) 


For neceſſaries AND whereas the ſaid defendant afterwards, to wit, on, &c. at, 
found and pro- &c. was indebted to the ſaid plaintiff in ten pounds of lawful 
\ | vided. money of Great Britain, for meat, drink, waſhing, lodging, and 
bother neceſlaries, by the ſaid plaintiff before that time found and 
provided for the ſaid defendant, and at his ſpecial inſtance and re- 

Quantum meruit, queſt ; apd being ſo indebted; &c. And whereas, &c: ( Quantum 
rs ad accordingly z money laid out, &c.; and common con- 


Denen for AND whereas the ſaid defendant afterwards, to wit, on, &e. 
a ſurgeon's bill, at, &. was indebted to the ſaid plaintiff (the ſaid plainti f then, 
* And 
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and for divers years then laſt paſt, being a ſurgeon, and the buſineſs 
of a ſurgeon for all the time aforeſaid uſing and exerciſing) in twenty 
pounds of lawful money of Great Britain, for the work and la- 
bour, care and diligence, of the ſaid plaintiff, at the ſpecial inſtance 
and requeſt of the ſaid defendant, before that time done. performed, 
and beſtowed, as a ſurgeon, in and about the healing and 
curing of the ſaid defendant of divers diſeaſes and maladies under 
which he had laboured and languiſhed, and for divers medicines, 
medicinal potions, plaiſters, and other neceſſary things, before that 
time provided and applied by the ſaid ohintiff, at the ſpecial in- 
ſtance and requeſt of the ſaid defendant in that behalf; and being 
ſo indebted, &c. And whereas afterwards, to wit, on, &c. at, 
&c. in conſideration that the ſaid plaintiff (being then a ſurgeon az 


queſt of the ſaid defendant, had before that time done, performed, 
and beſtowed, other his work and labour, care and diligence, as 
a ſurgeon, in and about the healing and curing of the ſaid defend- 
ant of divers other diſeaſes and maladies under which he had la- 
boured and languiſhed, and had in that behalf, and at the like 
ſpecial inſtance and requeſt of the ſaid defendant, provided and ape 
plied divers other medicines, &c. he the ſaid defendant undertook, 
&c. (Add two more Counts ſame as the former, only omitting 
what is in Italic ; add two more Counts for work and Jabour as an 
apothecary; add two more Counts for work, &c. and materials 
found; money laid out; ditto had and received; and common 
concluſion. | 


N. B. The reafun of the foregoing 
Counts, conkiting of theſe four Counts, 
two for work, &c. as a ſurgeon, and two 


for work. &c. as an apothecary, is, be- 


cauſe we often meet with people prac- 
tiſing as docters or ſurgeons who are re- 
ally not ſp, as licentiates and graduates 
praiſe as doors though they are rot 
ſo, and apothecaries oſten practiſe as ſur. 
ge ons; ſo do many other perſons under 
licences from biſhops ; therefore you can - 
pot depend on the two firſt Counts, for 
there plaintiff muſt prove himſelf an ac- 
tual doctor of phy fic or ſurgeon, as he 
is ſtiled in the declaration, and therefore 


by plaint ff, being a doctor 
or as a ſurgeon or apothecary, 


. and uſing the ſaid art), at the ſpecial inſtance and-re- - 


the two laſt Counts are added, for fear 


the two firſt Counts ſhould not be true, 
or at leaſt muſt be proved of a perſon who 
is neither doctor, ſurgeon, or perſon au- 
thor. ſed to practiſe as ſuch, However, 
he who performs a cure is intitled by law 
to his quantum meruit, though he way lay 
himſelt under the penalty of praQtifing 
without licenſe; and in caſe of a cure 


done by ſuch perſon, we only declare on 
a general indebiratus aſſumpfit for work, 


&c. done ty plaintiff in and about the 
curing, & without ſhewing it was done 


or ſyrgeon, 


AND whereas the ſaid defendant afterwards, to wits on, &c. por the moor 


at, &c. was indebted to the ſaid plaintiff in ten pounds of lawful 
money of Great Britain, for the mooring and faſtening of a cer- 
tain ſhip or veſſel, called, &c. to a certain chain of the faid plain- 


age of ſhips. 


tiff, lying and being in the river Thames, in the ſaid county of 


Middleſex, before then, and for a long time, to'wit, for the ſpace 


of three years, moored and faſtened at D. by the ſaid defendant to 


the ſaid chain of the ſaid plaintiff, and by his permiſſion and ſuf- 
ferance; at the ſpecial inſtance _ requeſt of the ſaid _—_— 


Jo ASSUMPSTTr. -O COMMON PROMISES, &c. TONNAGE. 


Aſſumpfit againſt 


one cf two per. 
ſons, where the 
other was out- 
lawed, for goods 
fold, &c. 

Vide Li. Ent. 


44. 


and being fo indebted, &c. And whereas afterwards, to wit, on, 


&c. at, in conſideration that the ſaid plaintiff had before, at 
the like ſpecial inſtance and requeſt of the ſaid defendant, per- 
mitted and ſuffered the ſaid defendant to moor and faſten a certain 
other thip or veſſel, called, &. to a certain other chain of the faid 
plaintiff, there being in the river Thames in the county aforeſaid ; 


and that the faid defendant, by virtue of ſuch permiſſion and ſuf- 
Ferance, had before then moored and faſtened the faid ſhip or veſ- 
fel to the ſaid chain there for a long time, to wit, for the ſpace of, 


&c. before then elapſed, he the ſaid defendant undertook, &c. : 
And the ſaid plaintiff avers, &c. | 

Fo that whereas the ſaid defendant, together with one A. B. 
late of, &c. (partner and joint dealer with the ſaid defendant, which 


ſaid A. B. was and now is in due manner outlawed in the court of 
our lord the king, before his juſtices at Weſtminſter), on, &c. 


to wit, at, &c. was indebted to the faid plaintiff in one hundred 


333 lawful money of Great Britain, for divers goods, &&. 
y the ſaid plaintiff before that time fold and delivered to the ſaid 


defendant and A. B. who, &c. at their ſpecial inſtance and re- 


Concluſion . 


Trdebitatus af- 
ſumſſit for ton- 
nate on a canal. 


Quantum meruit. 


queſt; and being ſo indebted, they the ſaid defendant and A. B. 
who, &c. in conſideration, &c. And whereas, &c. (a quantum 
meruit accordingly) : Yet the ſaid defendant and A. B. who, &c. 
before (and the ſaid defendant fince) the ſaid outlawry was had, 
not regarding, &c. but contriving, &c. have not, nor hath either of 
them, paid, &c. (although ſo to do the ſaid defendant and A. B. 
who, &c. before the ſaid outlawry was had, were, and each of 
them was, oftentimes requeſted, and the ſaid defendant, ſince the ſaid 
outlawry was had, hath been requeſted by the faid plaintiff, after- 
wards, to wit, on, &c. and oftenafterwards, to wit, at, &c.); but the 
ty do this have, and each of them hath, hitherto: wholly refuſe, 
and the faid defendant ſtill refuſes ſo to do, to the damage, &c. 


AN whereas the faid defendant afterwards, to wit, on, &c. at, 
&c. was indebted te the ſaid plaintiff in one hundred pounds of lawful 
money of Great Britain, for the tonnage of divers goods, -wares, 
and merchandizes, by him the ſaid plaintiff before that time 
navigated, carried, and conveyed upon divers parts of a certain 
navigable cut or canal, navigable and paſſable from the river A. 
to the river B. in certain barges and other veſſels, for the ſaid de- 
fendant, and at his ſpecial inftance and requeit ; and being ſo in- 
debted, &c. &c. And whereas afterwards, to wit, on, &c. at, 
&c. in conſideration that the ſaid plaintiff had before that time; at 
the like ſpecial. inſtance and requeſt of him the ſaid defendant, 
navigated, carried, and conveyed divers other goods, wares, and 
merchandizes. of him the ſaid defendant upon divers parts of the 
faid cut or canal, in certain other boats, barges, and other veſſels, 
for him the ſaid defendant, he the ſaid defendant undertook, and 
then and there faithfully promiſed the ſaid plaintiff, to pay him the 

ſaid 
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ſaid plaintiff ſo much money as he therefore reaſonably deſerved to 
have for the tonnage thereof, when he the ſaid plaintiff ſhould 

be thereto afterwards requeſted: And the ſaid plaintiff. avers, 
&C. &c. | 3 


AND whereas the ſaid R. H. as ſuch executrix as aforeſaid, An accountſtat- 
after the death of the ſaid J. R. and in the lifetime of the ſaid ed berween the 
A. W. to wit, on, &c. at, &c. accounted with the faid A. W. *x*cutrix of the 
of and concerning divers ſums of money due and owing from the 3 
ſaid J. R. in his lifetime, and at the time of his death, to the ſaid mag 
A. W. then in arrear and unpaid; and upon that accounting it 
was found that the faid J. R. at the time of his death, was in ar- 
rear and indebted to the faid A. W. in a large ſum of money, to 
wit, the ſum of fifty-four pounds of like lawful money, and that a 
part of the ſaid ſam of fifty-four pounds, to wit, the ſum of twen- 
ty-four pounds, then, to wit, on, &c, and at the time of the faid 
R. H.'s accounting with the ſaid A. W. as aforeſaid, remained 
and was due and unpaid to him the faid A. W. either by the ſaid 
J. R. in his lifetime, or by the ſaid R. H. executrix as aforeſaid, 
after his death; whereupon ſhe the ſaid R. H. as ſuch executrix 
as aforeſaid, in conſideration of the premiſes, then and there, to 
wit, on, &c, at, &c, undertook, and faithfully promiſed the ſaid 
A. W. to pay him the faid ſum of twenty four pounds, when ſhe 
the ſaid R. fl. as ſuch executrix as aforeſaid, ſhould be thereto 
afterwards requeſted : Yet the faid R. H. not regarding her ſaid Concluſion to a 
promiſe and undertaking, but contriviog and fraudulently intend- declaration, ex- 
ing to deceive and defraud the faid A. W. in his lifetime, and the cu — 
ſaid plaintiffs, executors as aforeſaid, ſince his death, in this be- ; 
half, hath not as yet paid the faid ſum of twenty-four pounds, or 
any part thereof, either to the ſaid A. W. in his lifetime, or to 
the ſaid plaintiffs, executors as aforeſaid, or to any or either of 
them, ſince his death (although to do this ſhe the faid R. H. as 
ſuch executrix as aforeſaid, was requeſted by the ſaid A. W. in 
his lifetime, to wit, on, &c. and often afterwards, to wit, at, 

&c. ; but ſhe to pay the ſame to any or either of them hath al- 

ways wholly refuſed, and ſhe doth ſtill refuſe to pay the fame, or 

any part thereof, to the ſaid plaintiffs, as executors as afereſaid, 

or to any or either of them, to the faid plaintiffs, as ſuch execu- 

tors as aforeſaid, their damage of fifty pounds z and therefore they 

bring ſuit. (Profert of letters teflamentary.) . 
VVVVFFPFPTCTT cn V. LAwzEs. 


| — 


— to wit. 8. D. and T. R. aſſtgnęes of the eſtates and neclaration by 


eff-&s of A. B. an infolyent debtor, accor ing to, the form of the the aſſignces' of | 


ſtatutes in ſuch caſe lately made and provided, complains of E. T. au inſolvent 


being, &c. : for that whereas thę ſaid E. T. on, &c. at, &c. was ©*© 
incebted to the ſaid A. B. ech his diſcharge from priſon here- tha — for 


aſter mentioned, in twenty prone of lawful, money of Greg money lent. 


for mo- 


| 
| 
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Britain, for ſo much money before that time received by the fajd 
E. T. to the uſe of the ſaid A. B.; and being fo indebted, he the 
ſaid E. T. in conſideration thereof, afterwards, and before the 
diſcharge of the ſaid A. B. from priſon hereafter mentioned, to 
wit, on, &c. at, &c. undertook, and then and there faithfully 
romiſed. the fad A. B. to pay the ſaid, ſum of twenty pounds 
— he the ſaid E. T. ſhould be thereto afterwards requeſt- 
ed. And whereas, &c. _ Count for money lent) ; And the 
ſaid plaintiffs aver, that after the making of the ſaid ſeveral pro- 
miſes and undertakings, and before and at the time of the making 
of a certain act of parljament of our lord the king, holden at 
Weſtminſter in the county of Middleſex, in the twenty-firſt year 
of his majeſty's reign, entitled.“ An AQ for the Relief of Inſol- 
vent Debtors;“ and on the firſt day of January 1747, in the ſaid 
act mentioned, the ſaid A. B. was, and continually from the day 
and year laſt mentioned until his diſcharge from priſon hereafter 
mentioned continued a priſoner for debt in his majeſty's priſon 
for the ſaid county of G. commonly called the county gaol of that 
county: And the ſaid plaintiffs further ſay, that he the ſaid A. B. 
. afterwards, and before the exhibiting of this bill, to wit, on, &c. 
at, &c. was duly diſcharged from that impriſonment by virtue of 
the ſaid act, and afterwards, and before the exhibiting of this bill, 
at, &c. the ſaid plaintiffs were duly choſen and appointed aſſignees 
of the ſaid eſtate and effects of the lie A. B. according to the form 
of the ſame act; whereof the ſaid defendant then and there had 
notice: Yet, &c. (conclude like a declaratjon' by aſſignees of a 
pagkrope, . |; . 


Declaration 225 to wit, W. G. complains of N. P. being, &c.; 
gainſt defend for that whereas the ſaid plaintiff heretofore, that is to ſay, on, 
ant, for money g c. tr 4 ras bf a | oy. 
que to the plain. & c. Was poſſe ſſed of divers large quantities of mahogany, to wit, 
tiff for maho- twenty-three logs of mahogany; and being ſo poſſeſſed of the ſaid 
gany, part of twenty-three logs of mahogany, he the faid plaintiff afterwards, 
3 * * to wit, on, &c. fold to one A. B. the ſaid twenty-three logs of 
« ſaves 6s uhh 2 for a large ſum of money, to wit, the ſum of thirty 
died, and the pounds of lawful money of Great Britain, upon credit, and after- 
reſidue be de wards, to wit, on, &c. delivered to the ſaid A.B, a part of the 
livered to the ſaid mahogany, to wit, ten logs of the faid mahogany: And 
— . oy whereas alſo afterwards, to wit, on, &c. the faid A. B. died, 
- fendant, who Without having taken away the reſidue of the faid. mahegany; 
ndertook to ſee And whereas ho the ſaid plaintiff, before the making of the pro- 
laintiff paid : miſe and undertaking hereafter mentioned, to wit, on, &c. had 
+ he en entered a caveat in the 1 05 court of the arehbiſhop of 
eee —_—_ Canterbury to pre al the proving any will of tht ſaid A. B. or 
ing the will of the {og letters of adminiſtration for the eſtate and effects of 
ide deceaſed. the faid A. B.: and thereupon, in conſideration that the ſaid plain- 
tiff, at the ſpecial inſtance and requeſt of the ſaid defendant would 
withdraw his faid caveat. from the ſaid prerogative court of the ſaid 
archviſhop of Canterþury, and would, at the like ſpecial inſtance 
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and requeſt of the ſaid defendant, deliver to M. B. widow of 
the ſaid A. B. the reſidue of the ſaid twenty-three logs of maho- _ 
gany, he the ſaid defendant, on, &c. undertook, and then and 
there faithfully promiſed the faid plaintiff, that he the fajd defend- 
ant would ſee and procure payment to be made to the faid plaintiff 
for the whole of the faid mahogany: And the ſaid plaintiff in fat 
ſays, that he, relying and confiding in the faid promiſe and under- 
taking of the faid defendant, afterwards, to wit, on, &c. at, &c. 
did withdraw his faid caveat from the ſaid pręrogative court of the 
archbiſhop of Canterbury, and on, &c. did deliver to the ſaid 
M. B. widow of the ſaid A. B. deceaſed, the reſidue of the ſaid 
twenty three logs of mahogany ; of all which ſaid premiſes the 
ſaid defendant then id there had notice: Yet the ſaid defendant, 
not regarding his ſaid promiſe and undertaking by him made in 
that behalf to the ſaid defendant as aforeſaid, but contriving, &c, 
hath not, although often requeſted, ſeen or procured payment to 
be made to the ſaid plaintiff for the whole of the faid mahogany, 
pr any part thereof; but on the contrary thereof, he the faid de- 
fendant ſo to do hath hitherto wholly refuſed, and till doth refuſe. 
And whereas alſo the ſaid plaintiff, on. &c. (as before, only ſay 24 Count, 
that A. B. died inteſtate, without having taken away, &c. and 
omitting the proving any will, that the defendant promiſed to pay 

dim the ſaid plaintiff the prige of the ſaid laſt mentioned mahogany, 

to wit, the ſaſd Jaſt-mentioned ſum of thirty pounds, when he the 

faid plaintiff ſhould be thereto afterwards requeſted): Yet, &c, 4 

And whereas, &c. (goods fold and delivered to M. B. at defend- 3 h 
ant's requeſt). And whereas, &c. (Quantum meruit to ditto; 


9 


money paid, &c.) 


- 


Quere, Whether the Grſt Count is account 1 inferted the ſecond, though 
pot within the ſtatute of Frauds ; on that -conttary to the real fact. F. Bury, 


—: towit. F. A. and W. H. churchwardens of A. in the Declaration by 
ſaid county of M. complain of T. B. late churchwarden of A. — 
aforeſaid, being, &c, : for that whereas the ſaid deſendant, on, &c. id 
at, &c. was - indebted to the faid plaintiffs, as churchwardens as deceſſor, for 
| aforeſaid, in the ſum of twenty pounds of lawful money of Great money received 
Britain, for {0 much money by the ſaid defendant, as late church- Þy him for the 
warden as aforeſaid, to and for the uſe of the pariſhioners of A. Weide an, 
aforeſaid, before that time had and received; and being fo indebted, — 

& c.: And whereas alſo the ſaid defendant afterwards, to wit, on, 
&c. at, &c. accounted together with the faid plaintiffs, as church- 
wardens as aforeſaid, of and concerning divers ſums of money 
before that time due and owing from the ſaid defendant, as late 
church warden as aforeſaid, to the pariſhioners, and then in arrear, 
& c. & c.: Vet, &c. to defraud the ſaid pariſhioners and the ſai 

plaintiffs, as churchwardens as aforeſaid [ lay a particular requeſt] ; 
Wherefore the ſaid plaintiffs ſay, that the faid pariſhioners are in- 
jured and have ſuſtained damage to the value of forty pounds; and 


therefore they bring their ſuit, : 


Declaration for - WHEREAS the ſaid defendant, on, &c. at, &c. was indebted 
the cure cf hu to the ſaid plaintiff in the ſum of thirty pounds of lawful money of 
„„ Great Britain, as well for divers medicines, cordials, ointments, 
„at the re. Plaiſters, fermentations, and other neceſſaries, before that time 
queſt of detend- found, provided, applied, and adminiſtered, by the ſaid plaintiff, at 
ant*s wife, in his the ſpecial inſtance and requeſt of A. B. the wife of the ſaid 
abfcnce. defendant, in his abſence, in and about the healing, ſetting, and 
curing. the broken legs of ene G. R. then the ſervant of the ſaid 
5 — whereof the ſaid G. R. before that time, and whilſt he 
was the ſervant of the ſaid defendant, laboured and languiſhed, and 
which ſaid legs were broken by misfortune in and during the faid 
G. R. s ſaid ſervice of the ſaid defendant, as for the work and labour 
of the ſaid plaintiff in and about the adminiſtecing and applying of 
the ſaid medicines, cordials, &c. and other neceſlaries, to the ſaid 
G. R. the ſervant of the ſaid defendant, by the faid plaintiff done 
and performed ;z and being ſo indebted, &c. And whereas, &c. 
quantum wmerujt to ditto) And whereas, & c. (add two other 


| 2 at the requeſt of defendant), 


Peclaration = MIDDLESEX, to wit. Sarah Parker, 3 of the laſt 
gainſt an erer will and teſtament of R. P. her late huſband, deceaſed, was attached, 


2 1 by a writ of privilege of our ſovereign lord the king, iſſuing out aof 


his fees and dif. the court here, to anſwer J. G. gent. one ot the attornies cf 
burſements, the court of common bench of the ſaid king, according. to the 
liberties and privileges of the ſaid court for attornies of the ſaid 

court, uſed and approved of in the ſaid. court from time immenia- 

rial, of a plea of treſpaſs on the caſe ; and whereupon the faid J. G. 

in his own proper perſon complains : that whereas the ſaid R. P. in 
his life-time, to wit, on, &c. at, &c. was indebted unto the faid 

J. G. in ſeven pounds of lawful money of Great Britain, for ſo 

much money by the ſaid John before that time paid, laid out, and 

” expended, as attorney and ſolicitor for the ſaid R. P. and upon his 
retainer, in proſecuting and defending divers ſuits at law ang i 
equity in this court here, and other his majeſty's courts of — 
at Weſtminſter aforeſaid, and for his fees and labour, care and 
diligence, in proſecuting and defending thoſe tuits, and 

allo for other the work and labour, care and diligence, 


. % 


of the ſaid John before that time done, performed, and 

| beſtowed by the ſaid John in and about other the buſineſs of the 
ſaid R. P. and at his ſpecial inſtance and requeſt; and being ſo in- 
debted, he the ſaid R. P. in his lifetime afterwards, to wit, on, &c. 
in conſideration thereof, undertook, and then and thege. faithfully 
promiſed the ſaid J. G. to pay him the ſaid ſum of money, when he 
the ſaid R. P. ſhould be thereto afterwards requeſted : And whereas 
afterwards, to wit, on, &c.” at, &c: in copſideration tha. tne 
ſaid J. G. at the like ſpecial inſtance and requeſt of the ſaid R. P. 
in his iietime, and upon his retainer, had before that time proſecuted 
and defended divers other ſuits at law and in equity in this court. 

| here and other his majeſty's courts of record at Weſtminſter 
* aforeſaid, as attorney or ſolicitor of the ſaid Robert, and at the like 
ſpecial inſtance and requeſt of the ſaid R. P. in his lifetime bad, 
He . | wrote 


>. 
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wrote and done divers other buſineſſes for the ſaid R. P. he the ſaid 
R. P. in his lifetime undertook, and then and there faithfully pro- 
miſed the ſaid J. G. to pay him ſo much money as he therefore 
reaſonably deſerved to have for his fees and labour, care and dili- 
gence, in this behalf, and alſo all ſuch ſums of money which the 
faid John, on occaſion of the proſecuting and fefroding the ſaid ſuits 
laſt-mentioned, and doing the ſaid buſineſs laſt aforeſaid, had paid, 
laid out, and expended, when he the ſaid R. P. ſhould be thereto 
afterwards requeſted : And the faid John avers, that he the ſaid 
John, for his fees and labour, care and diligence, in this behalf, - 
deſerved to have of the ſaid R. P. in his life-time other feven pounds 
of like lawful money, and on occaſion of the proſecuting and de- 
fending the faid ſuits laſt-mentioned, and doing the ſaid other 
buſineſſcs laſt- mentioned, had paid, laid out, and expended other 
ſeven pounds of like lawful money, to wit, at, &c. ; whereof the 
faid R. P. in his life-time then and there had notice: Yet the ſaid 
R. P. in his lifetime, aud the ſaid 8. P. after his death, nat regard- 
ing his ſaid ſeveral promiſes and undertakings of the ſaid R. P in 
his lifetime in form aforeſaid made, but contriving and fraudulently 
intending craftily and ſubtilly to deceive and defraud the ſaid John 
in this behalf, hath not yet paid the ſaid ſeveral ſums of money, or 
any part thereof (although to do this the faid R. P. in his lifetime 
afterwards, to wit, on, | and the ſaid S. P. after the death of the 
ſaid R. P. to wit, on, &c. at. &c. was requeſted) ; but to pay the 
ſame to the ſaid John he the ſaid Robert in his lifetime wholly 
refuſed, and the ſaid 8. P. ſince his death hath hitherto wholly 
refuſed, and ſtill doth refuſe to pay the ſame, to the damage of the 
ſaid John of ſeven pounds; and therefore he brings his ſuit, &c. 


LONDON, to wit. Thomas Mitchell, aſſignee of the debts, Declaration by 
Hege and effects, which were of Thomas Walker and Ann the remaining 
Singleton, bankrupts, according to the form of the ſtatutes made 8 2 
and now in force concerning bankrupts, complains of Samuel Far- 8 
mer, being in the cuſtody of the marſhal of the marſhalſea of our goo 1s fold by 
lord the now king, before the king himſelf; for that whereas the the bankrupt to 
ſaid Samuel, on the firſt day of November 1780, at London afore- the | defendant. 
ſaid, to wit, in the pariſh of St. Mary-le-Bow in the ward of Cheap, I 1 * | 
was indebted to the ſaid 1 homas Mitchell, as affignee as aforeſaid, ,,,..in of a 
and alſo ons Joke Price, who was then aſſignee of the debts, houſe. 
goods, and effects of the ſaid Thomas Walker and Ann Singleton 


with the ſaid Thomas Mitchell (and which faid John Price has 


deen ſince removed from being ſuch affignee by virtue of an order 


of the lord high chancellor), in the ſum of five thouſand pounds of 

law ful money of Great Britain, for divers goods, wares, and mer- 
chandizes by the ſaid Thomas Mitchell and John Price, as affig- 
nees as aforeſaid, before that time ſold and delivered to the ſaid 
Samuel, at his ſpecial inſtance and requeſt; and being fo indebted, 

he the ſaid Samuel, in conſideration thereof, afterwards, and before 
the remoyal of the ſaid John Price as aforeſaid, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the pariſh and ward 
| aforeſaid, 
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aforeſaid, undertook, and to the ſaid Thomas Mitchell and John 
Price, as affignees as aforeſaid, then and there faithfully promiſed, 
to pay to them the ſaid ſum of money, when he the faid Samuel 
ſhould be thereunto afterwards requeſted : And whereas alfo after- 
wards, and before the removal of the ſaid John Price as aforeſaid, 
to wit, on the ſame day and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, in conſideration that the faid Thomas 
Mitchell and John Price, as aſſignees as aforeſaid, had before that 
time, at the like inſtance and requeſt of the ſaid Samuel, fold and 
delivered to the faid Samuel divers other goods, wares, and mer- 
chandizes, he the ſaid Samuel undertook, and to the faid T. M. 
and J. P. afligneey as aforeſaid, then and there faithfully promiſed, 
to pay to them ſo much money as the laſt-mentioned goods, wares, 
and merchandizes, at the time of the ſale and delivery thereof, were 
reaſonably worth, when he the ſaid Samuel ſhould be thereunto 
afterwards requeſted: And the faid Thomas Mitchell in fact faith, 
that the ſaid laſt- mentioned goods, wares, and merchandizes, at the 
time of the fale and delivery thereof, were reaſonably worth other 
five thouſand pounds of lawful money, to wit, at London aforeſaid, 
in the pariſh and ward aforeſaid ; whereof the ſaid Samuel aſtet- 
wards, and before the removal of the ſaid |. P. to wit, on the ſame 
day and years there had notice. And whereas, &c. (two other 
Counts like the preceding, for the uſe and occupation of divers 
to wit, forty meſſuages, buildings, and erections, and alfo for 
the uſe and hire of divers utenſils and neceſſary things, with 
the appurtenances, of the ſaid T. M. and J. P. ſituate, ſtand- 
ing, and being at Batterſea in the county of Surry) :. Yet the 
ſaid Samuel, not regarding his ſaid ſeveral promiſes and undertakings 
ſo made as aforeſaid, but contriving and ftaudulently intendin 
craftily and ſubtilly to deceive and defraud the ſaid T. M,. — 
J. P. before the removal of the faid J. P. and the ſaid T. M. after 
the ſaid J. P. was removed, in this behalf, hath not paid to the ſaid 
T. M. and J. P. before the removal of the ſaid J. P. or to the 
ſaid T. M. ſince the removal of the ſaid J. P. the ſaid ſeveral ſums 
of money, or any part thereof (although ſo to do he the ſaid Samuel 
afterwards, to wit, on, &c. at, &c. was by the aid T. M. and 
J. P. requeſted); but to pay the ſame, or any part thereof, to the 
faid T. M. and J. P. before the removal of the faid I. P. or to the 
taid T. M. fince the removal of the ſaid J. P. he the ſaid Samuel 
hath hitherto altogether refuſed, and ſtill doth, refuſe, to pay the 
fame to the faid I. M. And whereas alfohe ile ſaid Samuel after- 
wards, to wit, on, &c. at, &c. was indebted to the ſaid T. M. in the 
further ſum of five thouſand pounds of like lawful money, for divers 
other goods, wares, and merchandizes by the ſaid T. M. as aſſignee 
as aforefajd, and by one other J. P. who was alſo affignee of the 
debts, goods, and effects of the {aid T. W. and A. S. with the ſaid 
IJ. M. but who has fince been duly diſcharged from being an 
afhignee as aforeſaid, before that time fold and delivered; at his like 
Inſtance and requeſt, he the laid Samuel, in conſideration thereof, 
alterwards, to wit, on, &c, at, &c. undertook, &c. ( Quantum 
* ee e 1 Lualebant 
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valebant in conſideration that the ſaid T. M. and J. P. as aſſignees 


as aforeſaid, had, before the ſaid J. P. was ſo diſcharged from being 


an aſſignee as aforeſaid, at the like inſtance and requeſt of the ſai 

Samuel, fold and delivered to the ſaid Samuel divers other goods, 

wares, and merchandizes, he the faid Samuel undertook, &c. 

Add two other Counts for the uſe of the houſes and utenſils like 

the two laſt Counts ; money had and received, &c. with common 
breach to the five laſt promiſes ; damage, &c.) 


MIDDLESEX, to wit. If Enos —=», John Pineger, Thomas 
Gadhill, and Richard Rankin, aſſignees of the debts, goods, and 
effects which were of John Capſtack, ſurviving partner of James 
Capſtack, deceaſed, being a bankrupt, according to the form and 
effect of the ſeveral ſtatutes made and now in force concernin 
bankrupts, ſhall make you ſecure, &c. then put by gages and ſa 

edges Richard Pocock, late of, &c. that he be before our lord 
the king in eight days of St. Hilary whereſoever, &c. to ſhew ; 
for that whereas the ſaid R. P. heretofore, to wit, on, &c. at, &c. 
was indebted to the ſaid J. C. and J. C. (which faid J. C. died 
before the bankruptcy of the ſaid J. C. leaving him the ſaid J. C. 
then ' ſurviviag}, in the lifetime of the ſaid J. C. and before the 
ſaid J. C. biene bankru 
lawful money of Great Britain, for the work and labour of the 
{aid q. C. and J. C. before that time done and performed for —__ 
R. P. at his ſpecial inſtance and requeſt, and for divers material 
and neceſſary things uſed and employed in and about that work 
and — that time found and provided by the ſaid J. C. 
and J. C. at the like inſtance and requeſt of the ſaid J. C.; and 
being ſo indebted, he the ſaid R. P. in conſideration thereof, aſter 
wards, to wit, on, &c. at, &c. undertook, and then and there faith» 
fully promiſed the ſaid J. C. and J. C. in the lifetime of the ſaid 
| 8 and before the ſaid J. C. became a bankrupt, to pay them the 
{aid ſum of money when he the ſaid R. P. ſhould be thereto after- 
wards requeſted. And whereas afterwards, in the lifetime of the 
ſaid J. C. and before the ſaid J. C. became bankrupt, to wit, on, 


&c. at, &c. in conſideration that the ſaid J. C. and J. C. at the 


like inſtance and requeſt of the ſaid R. P. had before that time done 
and performed other work and labour for the ſaid R. P. and had alfo 
found and provided divers other materials and neceſſary things uſe: 

and employed in and about the ſaid laſt-mentioned work and 
labour, he the ſaid R. P. undertook, and then and there faithfull 

promiſed the ſame J. C. and J. C. in the lifetime of the ſaid J. C. 
and before the ſaid J. C. became bankrupt, to pay them ſo much 
money as they therefore reaſonably deſerved to have, when he the 
ſaid Richard ſhould be thereto afterwards requeſted : And the ſaid 
plaintiffs, aſſignees as aforeſaid, in fact ſay, that the ſaid J. C. and 
J. C. in the Tifetime of the ſaid J. C. and before the ſaid J. C. 
became bankrupt, therefore reaſonably deſerved to have had of the 
laid R. P. the further ſum of one hundred and thirty pounds war 

15 | + WC Jaw 


pts in one hundred and thirty pounds of 


Precipe for 
declaration by 
the aſſignees of 
a bankrupt(who 
had been in 
partnerſhipwith 
one A. 
fince dead), 
for work and 
lahour, and for 
divers materials 
found in the life 
time of A. R. 
ahd for goods 
fold. 


. 
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lawful money, to wit, at, &c. z wheteof the ſaid R. P. afterwards, 
Goods fold and to wit, on, &c. there had notice. And whereas the faid R. P. 
delivered. afterwards, to wit, on, &c. at, &c. was indebted to the ſaid J. C. 
and J. C. in the lifetime of the ſaid J. C. and before the ſaid J. C. 
became dankrupt, in the further ſum of one hundred and thirty 
pounds of like lawful money, for divers goods, wares, and mer- 
chandizes before that time ſold and delivered by the ſaid J. C. and 
q C. to the ſaid R. P. at his like inſtance and requeſt ; and being 
indebted, he the faid R. P. in conſideration thereof, afterwards, 
to wit, on, &c. at, &c. undertook, and then and there faithfully 
promiſed the faid J. C. and J. C. in the lifetime of the ſaid J. C. 
and before the ſaid J. C. became bankrupt, to pay them the ſaid ſum 
of money, when he the ſaid R. P. ſhould be thereto afterwards 
<ale- requeſted, And whereas afterwards, in the lifetime of him the ſaid 
J. C. and before the ſaid J. C. became bankrupt, to wit, on, &c. 
at, &c. in conſideration that the ſaid J. C. and J. C. had before 
that time ſold and delivered to the ſaid R. P. divers other goods, 
w res, and merchandiges to the ſaid R. P. at his like inſtance and 
requeſt, he the ſaid R. P. undertook, and then and there faithfully 
pr miſed the faid J. C. and J. C. in the lifetime of the ſaid J. C. 
anz before the ſaid J. C. became bankrupt, to pay them fo much 
_ © mey as the ſaid goods, wares; and merchandizes, at the time of 
n: ſale and delivery thereof, were reaſonably worth, when he the 
325 faid R. P. ſhould be thereto afterwards requeſted: And the ſaid 
8 laintiffs, aſſignees as aforeſaid, in fact ſay, that the ſaid laſt- men- 
1 goods, wares, and merchandizes, at the time of the ſale and de- 
livery thereof, were reaſonably worth other one hundred and thir 
pounds of like law ful money, to wit, at, &c.; whereof the ſaid R. P. 
afterwards, to wit, on, &c. there had notice: Vet the faid R. P. not 
regarding his ſaid ſeven promiſes and undertakings, io by him made 
in manner and form as aforglaid, but contriving and fraudulently in- 
tending craftily and ſubtilly to deceive and defraud the ſaid J. C. 
and J. Ci. in the lifetime of the ſaid J. C. and the ſaid J. C. aſter the 
deatſ of the ſaid J. C. and before the ſaid J. C. became bankrupt, 
and the ſaid plaintiffs, aſbgnees as aforeſaid, -tince the bankruptcy 
f the faid J. C. in this behalf, bath not paid the faid ſeveral: ſums 
of money, or any part thereof, to them, or any or either of them 
(although to pay the ſame the ſaid R. P. was oftentimes requeſted, 
N * well by the faid J. C. and J. C. in the lifetime of the ſaid J. C. 
s by the faid J. C. after the death of the ſaid J. C. and before the 
ſaid J. C. became bankrupt, and alſo by the ſaid plaintiffs, aſſignees 
as aforeſaid, ſince thi ae ptey of the ſaid ] C. to wit, on, &c. 
at, 2 but to pay the fame to them, or any or either of them, he 
 _ "the ſaid R. P. hath hitherto wholly refuſed, and ſtill refuſes to pay 
ftated. the ſame to the ſaid plaintiffs, aſſignees as aforeſaid. And whereas 
the faid R, P. after the death of the faid J. C. and before the ſaid 
C. became bankrupt, to wit, on, &c. at, &c. accounted together 
With the ſaid J. C. as ſurviving partner of the ſaid J. C. of and 
Concerning divers other ſums of money before that time due and 
owing from the ſaid R. P. to the ſaid . C. and J. C. in the life- 
139 . time 


* 
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time of the ſaid J. C. and then being in arrear and unpaid, and 
upon that account the ſaid R. P. was then and there found in arrear 
and indebted to the ſaid J. C. as ſuch ſurviving partner as aforeſaid, 
in che ſum of one hundred and four pounds of like lawful money; 
and being ſo found in arrear and indebted, he the ſaid R. P. in 
conſideration thereof, afterwards, to wit, on, &c. at, &, under= 
took, and then and there faithfully promiſed the ſaid J. C. as ſuch 
furviving partrier as aforeſaid, before he became bankrupt, to pay 
him the ſaid ſum of money laſt- mentioned, whenever, after the ex- 
piration of ſix months then next following, he the ſaid R. P. ſhould 
be thereto afterwards requeſted : Vet the ſaid R. P. not regarding 
his faid laſt mentioned promiſe and undertaking, ſo by him made in 
manner and form aforeſaid, but contriving and fraudulently intend- 
ing craftily and ſubtilly to deceive and defraud the ſaid J. C. as 
ſuch ſurviving partner as aforeſaid, before he became bankrupt, 
and the ſaid plaintiffs, aſſignees as aforeſaid, ſince the bankruptey 
of the ſaid J. C. in tis behalf, hath not paid the ſaid laſt-mentioned 
ſum of money, or any part thereof, to them, or any or either of 
them (although to pay the ſame he the ſaid R. P. was requeſted by 
the ſaid plaintiffs, aſſignees as aforeſaid, afterwards, and after the 
expiration of the ſaid lix months, and ſince the bankruptcy of the 
faid J. C. to wir, on, &c. at, &c.) ; but to pay the ſame he the ſaid 
R P. hath hitherto wholly refuted, and ſtill refuſes, to the damage 
of the ſaid plaintiffs, aſſignees as aforeſaid, of one hundred and thirty 
pounds, as it is faid. © th 5 Si 


Mr 


MIDDLESEX, to wit. Domingo Felles, late of Maxwell. Dechration a- 
ſtreet, in the county of Middleſex, merchanty and Joze Antonio ghoſt defends 
Ferroize, late of Saint Martin's- lane, in the ſame county, gentle- 22's, who, toge- 
man, were attached to anſwer unto Lewis Gevaux in a plea of 8 ou = 
tiblpaſs upon the caſe, &c. ; and thereupon the ſaid William Lewis, "my 3 
W. Loveridge his attorney, complains : that whereas the partner ſhip, for 
ſaid Domingo and Joze Antonio, together with one Charles Alder; goods ſeld, mo- 
late of Weſtminſter, in the faid oy of Middleſex, gentleman, de lent, 4c. 
formerly a partner and joint dealer with them the ſaid D and J. A 
(which ſaid Charles Alder hath been, and now is, in due manner 
outlawed in the court of our lord the now king before the king 
himſelf here), on the ſecond day of December, in the year of Our 
Lord 1776, to wit, at Weſtminſter, in the county of Middleſex s 
aforeſaid, were indebted to the faid Lewis in one hundred and twenty 
pounds of lawful money of Great Britain, for divers goods, wares, 
and merchandizes by the ſaid Lewis before that time ſold and deli- 
vered to the ſaid D. and J. A. and to the ſaid. C. A. who hath been 
and is ſo. outlawed as aforeſaid, and at their ſpecial inſtance and 
requeſt; and being ſo indebted, they the faid D. and J. A. and the 
ſaid C. A. who bath been and is fa outlawed as 2 id, in conſi- 
deration thereof, afterwards, and before the qutlawry of the ſaid 
C. A. to wit, on the ſame day and year aforeſaid; at Weſtminſter 
aforeſaid undertook, and faithfully promiſed the ſaid Lewis, ito 
Wo pay 


Naontum wales 
done. 


[ 7 


Concluſion. 


ASSUMPSIT.—Acainsr PARTNERS. 


pay him the ſaid ſum of money, when they ſhould be thereto after- 
wards requeſted. And whereas afterwards, to wit, on the. ſame 
day and year, at Weſtminſter aforeſaid, in conſideration that 
the ſaid Lewis, at the like ſpecial inſtance and requeſt of the ſaid D. 
and J. A. and of the ſaid C. A. who hath been and is fo outlawed as 
aforeſaid, had before that time fold and delivered to the ſaid D. and 
J. A. and to the ſaid C. A. who hath been and is fo outlawed as 
aforeſaid, divers other goods, wares, and merchandizes, they the ſaid 
D. and I. A. and C. A. afterwards, and before the outlawry of the 
faid Charles, to wit, on the ſame day and year aforeſaid, at Weſt- 
minſter aforeſaid, undertook, and faithfully promiſed the ſaid Lewis, 


to pay him ſo much money as he therefore reaſonably deſerved to 
"have, when they the ſaid D. and J. A. and the ſaid C. A. whohath 


been and is fo outlawed as aforeſaid, ſhould be thereto afterwards 


requeſted: And the faid Lewis avers, that he therefore reaſonably 


deſerved to have of the ſaid D. and J. A. and of the ſaid C. A. who 
hath been and is fo outlawed as aforefaid, other twelve hundred 
pounds of like lawful money, to wit, at Weftminſter aforeſaid ; 
whereof the faid D. J. A. and C. A. who hath been and is fo out- 
lawed as aforeſaid, afterwards, to wit, on the fame day and year 


Money lent and aforeſaid, there had notice. And whereas the faid D. and J. A. 
advanced. and the faid C. A. who hath been and is fo outlawed as aforeſaid; 


afterwards, to wit; on the ſame day and year, at Weſtminſter 
aforeſald, were indebted to the faid Lewis in other one hundred and 
twenty pounds of like lawful money, for money by the ſaid Lewis 
before that time lent and advanced to the faid D. and J. A. and the 
faid C. A. who hath been and is fo outlawed as aforeſaid, and at 
their like ſpecial inftance and requeſt ; and for other monies by the 


7 ſaid Lewis before that time laid out, expended, and paid for the ſaid 


D. and J. A. and the faid C. A. who hath been and is ſo outlawed 
as aforeſaid, and at their like fpeeial inftance and requeſt ; and for 
other money by the faid D. and J. A. and the faid C. A. who hath 
been and is fo outlawed as aforeſaid, before that time had and re- 
ceived to the uſe of the ſaid Lewis; and being ſo indebted, they the 
ſaid D. and J. A. and the ſaid C. A. who hath been and is fo out- 
lawed as aforeſaid, in conſideration thereof, afterwards, and before 
the outlawry of the ſaid C. A. to wit, on the fame day and year, at 
Weſtminſter aforeſaid, undertook, and faithfully promifed the ſaid 
Lewis, to pay him the faid laſt-mentioned ſum of money, when they 
ſhould be thereto afterwards requeſted : Vet the ſaid D. and J. A. 
and the ſaid C. A. who hath been and is. ſo outlawed as aforeſaid; 
before the outlawry of the faid C. A. and the ſaid D. and J. A: 
fince the ſaid outlawry, not regarding the ſaid ſeveral promiſes and 
undertakings fo made in this behalf as aforefaid, butcontriving and 
fraudulently intending craftily and. ſubtilly to deceive and defraud 
the ſaid Lewis in this behalf, have not, nor hath either of them, as 


yet paid the faid ſeveral ſums of money, or any part thereof to the 


faid Lewis (although to do this they the faid D. aud J. A. and the 
faid C. A. who hath been and is fo outlawed as aforeſaidꝭ before the 
outlawry of the ſaid C. A. to wit, on the fame day «agar; rt 
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faid, at Weſtminſter aforeſaid, were requeſted hy the ſaid Lewis; 
and although the ſaid D and J. A. have been thereto ſeverally 
requeſted by the ſaid Lewis ſince the ſaid outlawry of the ſaid C. A. 
to wit, on the firſt day of January in the year of Our Lord 1778, 
and often both before and afterwards, to wit, at Weſtminiterafore- _ 
ſaid ; but they to do this have, and each of them hath, hitherto 
wholly refuſed, and the ſaid D. and J. A. ſtill do, and each of them 
doth, wholly refuſe ſo to do: wherefore the ſaid Lewis faith he is 
injured, and hath ſuſtained damage to the value of one hundred and 
twenty pounds; and therefore he brings his ſuit, &c. ? 11655943 


MIDDLESEX, to wit. A. H. widow, adtniniſtratrix of all For the work 
and ſingular the goods and chattels, rights and credits, which were and labour of a 
of R. H. her late huſband, deceaſed, at the time of his death, who fn Seen or apo- 
died inteſtate, complains of P. S. and M. his wife, late M. B. ſpin- ſuit «x 1 1 
ſter, which ſaid M. is executrix of the laſt will and teſtament of nittratrix, 

A. B. widow, her late mother, deceaſed, who was in her lifetime, againſt the exe- 
and at the time of her death, exccutrix of the laſt will and teſtament urin of an 
of F. D. widow; deceaſed, who was in her lifetime, and at the tima 
of her death, executrix of the laſt will and teſtament of C. D. 
deceaſed, being in the cuſtody of the marſhal of the marſhalfea of 
our ſovereign lord the king; before the king himſelf, in a plea of 
treſpaſs on the caſe : for that whereas the ſaid C. D. in his life- 
time, to wit, on, &c. at, &c. was indebted to the ſaid R. H. in his 
lifetime in one hundred pounds of lawful money of Great Britain, 
for the work and labour, care and diligence, of the ſaid R. H. in his 
lifetime, before that time done, performed, and beſtowed in and 
about the healing and curing of the ſaid C. D. in his lifetime, and di- 
vers other perſons of the family of the ſaid C. D. of divers diſeaſes 
and maladies under which he and they had laboured and languiſhed, 
and at the ſpecial inſtance and requett of the ſaid C. D. in nis life- 
time, and for divers medicines, medicinal potions, plaifters, and 
other neceſſary things, before that time found and provided, admini- 
ſtered and applied, by the ſaid R. H. in his lifetime, in and about 
that particular, and at the like ſpecial inſtance and requeſt of the. 
ſaid a D. in his lifetime; and being fo indebted, he the ſaid C. D. 
in his lifetime, in conſideration thereof, afterwards, to wit, on, &c. 
at, &c. undertook, and then and there faithfully promiſed the ſaid 
R. H. in his lifetime, to pay hinathe ſaid ſum of money, when he 
the faid C. D. ſhould be thereto afterwards requeſted. And whereas, 
&c. (add a quantum meruit accordingly), And whereas, &c. 
(this Count for work and labour as a ſurgeon or apothecary, in 

| viſiting of and preſcribing other medicines, phyſic, &c. to, &c. 
labour, &c. And whereas, &c. (quantum merit accordingly). 
And whereas, &c. (for goods ſold and delivered). And whereas, 
&c. (money laid out, &c, ; and conclude as at the ſdit of an admi- 
niſtratrix), | = | | 3 
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beck ration for FOR the work and labour, care and diligence, of the faid plain- 
agency 28 an tiff, by him the faid plaintiff before that time done, performed, and 
E beſtowed for the ſaid defendant; as his agent, in the doing, per- 
forming, and beſtowing; of certain affairs and buſineſs wherein he 

ſaid — had been and was retained and employed to act as an 

attorney at law and otherwiſe, at the ſpecial inſtance and requeſt of 

ſaid - > 27 any and alſo for money by the ſaid plaintiff before that time 

laid out, expended, and paid for the ſaid defendant, in the courſe of 

ſuch agency or buſineſs, at the like ſpecial inſtance and requeſt; and 

Quantum mervit. being ſo indebted, &c. in conſideration that ſaid plain iff, at the like 
ſpecial inſtance and requeſt of ſaid defendant, had before that time 

| done, &c. other his work, &c. for the ſaid defendant as his agent, 
— Ain the doing, performing, and tranſacting, of certain affairs and 
buſineſs in ſaid dant had been and was retained and 
employed as an attorney at law and otherwiſe, he faid defendant 

undertook, &c. : And ſaid plaintiff avers, &c. (Count for work. 

and labour ; money laid out, &c.) V. Lawss. 


Declaration for FOR that whereas ſaid defendant, on, &c. at, &c. was indebted. 
- an equal moiety to ſaid plaintiff in one hundred pounds of lawful money of Great 
for dues Þ Britain, being an equal expence for building a certain party-wall 
7 E before then erected and built by ſaid plaintiff, at, &c, between 
tween his and certain grounds of him ſaid plaintiff there and certain grounds of 
defendant's ſaid defendant there, and next adjoining thereto, and which ſaid 
ground, and party- wall had before then been made uſe of by the faid defendant 
dnt 25 à Party- wall ; and in the further ſum of one hundred pounds of 
" like lawtul money, being one equal moiety of the..expence of 
building of a certain other party- wall before then erected and built 
by faid plaintiff, at, &c. between certain buildings cf ſaid plaintiff 
and certain buildings of faid defendant there, and which ſaid laſt- 
mentioned wall had been alſo before then made uſe of by the ſaid 
defendant as a party-wall ; and being ſo indebted, &c. e. 


Declaration for LONDON, . The London Aſſurance Company complain of 
not paying mo- James Wadham, being, &c. : for that whereas the Gai James here- 
ney ne enp'e tofore, to wit, on, &c. was indebted to the ſaid London Aſſurance 
= in one hundred and fifty pounds of lawful money of Great Britain, 
for certain premiums of affurance before that time and then due 

and payable from the laid. James to the ſaid London Aſſurante, for 

and in reſpect of their having, at the ſpecial inſtance and requeſt of 

the ſaid James, before that time in due manner inſured certaſ ſums 

of ney to the ſaid James, upon divers goods, &c. of the ſaii James 

before then laden and put on board certain ſhips, or veſſels; and 

being to. indebted, he the ſaid James, in conſideration thercot, after- 

| Wa red &c. undertook, &c. (2d Couut, money laid out, 

paid, sec.; 3d Count, money lent and advanced; 4th Count, 

money had and received; an account ſtated; and common con- 
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And the ſaid James Wadham, by James Fiſher his attorney, Ples to the fore- 
comes and defends the wrong and injury when, &c. and ſaith, that going declara- 
the ſaid London Aſſurance ought not to have or maintain their 3 _— 
aforeſaid action againſt kim ;. becauſe hie ſaith, that the ſaid ſeveral ine Pe 
promiſes and undertakings in the faid declaration mentioned (if any mentioned were 
ſuch were ever made) were, and each and every of them was, > made by defend- 
by him the ſaid James and one William Smith jointly, and not by ant and one A. 
him the ſaid James ſolely ; and that after the making of the ſaid 2. Jer and 
promiſes and undertakings, and before the exhibiting of the bill of ating the 
the ſaid London Aſſuranee, to wit, on, &c. the ſaid London Afſu- bill the plaintiffs 
trance, by their certain deed or writing of releaſe, then and there executed a ro- 
made by them the ſaid London Afſurance to the ſaid William %% te A B. 
Smith, and ſealed with the common ſeal of the ſaid London Aſſur- TY 
ance, and bearing date the day and year laſt aforeſaid, for the conſi- 
derations therein mentioned and contained, did remiſe, releafe, and 
ſor ever quit claim unto the ſaid William Smith, his heirs, execu- 
tors, and adminiſtrators, the ſaid ſeveral promiſes and undertakings - 
in the ſaid declaration mentioned, and all and all manner of action 
or actions, cauſe and cauſes of action, fuits, bills, bonds, writings 
obligatory, debts, dues, duties, accounts, ſum and ſums of money, 
judgments and executions, extents, quarrels, controverſies, treſ- 
2 damages, and demands whatſor ver, both in law and equity, 
or otherwiſe howſoever, which they the faid London Aſſurance 
ever or then had againſt the ſaid William Smith, or which they the 
ſaid London Aſſurance ſhould or might, at any time of times there · 
after, have claim, challenge, or demand, for or by reaſon or means 
of the ſaid promiſes and undertakings, or any other matter, Caufe, 
or thing whatſoever, from the beginning of the world unto the day 
of the date of the faid deed or writing of releaſe, as by the ſaid deed 
or writing of releaſe, which is in the poſſeſſion of the faid William 
Smith, more fully appears; and this he the faid James is ready to 
verify: wherefore he prays judgment if the ſaid London Aſſurance 
| ought to have of maintain their — Ke. 

, * AWES. 


LONDON, to wit. John Lee, late of, &e. and Emanuel Declaration for 
Walker, late of, &c. were attached to anſwer William Mauduit 8500s i, and 
in a plea of treſpaſs on the caſe ; and thereupon the faid plaintiff by nd two ſur- 
A. H. his attorney, comes and gives the Court here to underſtand viving partners, 
and be informed, that after the iſſuing of the original writ of the one of whom is 
faid plaintiff againſt them the ſaid defendants, and before this day, outwed. 
the ſaid Emanuel was in due manner outlawed in the court of our h 
lord the king, before the king bimſelf here, in this preſent action 
or ſuit, and fo from thence hitherto hath been, and ftill continues, 
outlawed, which the ſaid John doth not deny; and thereupon the 
_ ſaid plaintiff, by his attorney aforeſaid, complains againſt the faid 
John: for that whereas he the ſaid John, and one J. R. S. deceaſed, 
and Emanuel, and whom the faid J. L. and Emanuel, who is ſo 
_ outlawed as aforeſaid, have ſurvived in the lifetime of the faid 
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J. R. S. to wit, on, &c. were indebted to the ſaid plaintiff in 
one thouſand pounds of lawful money of Great Britain, for divers 
„ wares, and merchandizes, by the ſaid plaintiff before that 
time ſold and delivered to the ſaid J. L. J. R. 8. and E. who, &c. 
and at their ſpecial inſtance and requett ; and being fo indebted, 
they the ſaid J. L. J. R. S. and E. who, &c. afterwards, in the 
lifetime of the ſaid J. R. S. to wit, on, &c. at, &c. undertook, 
and then and there faithfully promiſcd the ſaid plaintiff, to pay him 
the ſaid ſum of money, when they the ſaid J. L. J. R. S. and E. 
who, &c. ſhould be thereto afterwards requeſted: And whereas 
afterwards, in the lifetime of J. R. S. to wit, on, &c. in conlide- 
5 ration that the ſaid plaintiff, at the like ſpecial inſtance and requeſt 
8 of the ſaid J. L. J. R. S. and E. who, &c. had before that time 
ſold and delivered to the ſaid J. L. J. R. S. and E. who, &c. di- 
vers other goods, wares, and merchandizes, they the ſaid J. L. 
J. R. S. and E. who, &c. undertook, and then and there faithfully 
protniſed the ſaid plaintiff, to pay him ſo much moncy as he therefore 
reaſonably deſerved to have, when they the faid J. L. J. R. S. and 
E. who, &c. ſhould be thereto afterwards requeſted : And the ſaid 
plaintiff avers, that he therefore reafonably deſerved to have of the 
ſaid J. L. J. R. S. and E. who, &c. other one thouſand pounds of like 
lawful money, to wit, at, &c. whereof the ſaid J. L. J. R. S. and 
E. who, &c. afterwards, in the lifetime of the ſaid J. R. S. te 
wit, on, &c. there had notice (Add the uſual Count, and following 
concluſion) : Yet the faid J. L. J. R. S. and E. who, &c. not 
regarding, &c. but contriving, &c. have not, nor hath any, &c. 
* — h fo to do the ſaid J. "of J. R. S. and. E. who, &c. before 
the ſaid outlawry, was, had been, were, and each of them was, often- 
times requeſted: And the ſaid J. L. ſince the ſaid outlawry was 
had, hath been requeſted by the faid plaintiff, as well in the life- 
time of the ſaid J. R. S. to wit, on, &c. as afterwards, to wit, 
at, &c.; but they to do this have hithetro wholly refuſed, and the 
ſaid J. L. and E. who, &c. {till refuſes fo to l ; ſuit.) 
8 N » AWES, 


Declaration a= MIDDLESEX, to wit. Henry Folkes complains of John 
 gainſtdefendant, Bukwith, being, &C. : for that whereas heretofore, to wit, on, &c. 
2 —— — at, &c. in, &c. in conſideration that the ſaid Henry, at the ſpecial 
of his child. inſtance and requeſt of the ſaid John, would take a certain infant 

child of him the ſaid John to nurſe, and would find and provide it 
in nurſing, and in meat, drink, waſhing, and other neceſſaries, 
| he the faid John undertook, and then and there faithfully promiſed 
| the ſaid Henry, to pay him for the fame the ſum of four ſhillings 
| and ſixpence of lawtul, &c, for each and every week that he 
ſhould fo find and provide the aid child in ſuch nurſing, meat, 
drink, waſhing, and other neceſſaries: And the ſaid Heary in fact 
ſays, that he, confiding in the ſaid promiſe and undertaking of the 
ſaid John, ſo by him in manner and form aforeſaid made, did after the 
making thereof, to wit, on, &c. at, &c. take the ſaid infant child of 
the faid Johntonurſe, and hath always from thence hitherto found and 
provided it in nurſing, and in meat, drink, waſhing, and other neceſ- 
7 5 ſaries, 
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ſaries: And the ſaid Henry in fact further ſays, that on, &c. a large 
ſim of money, to wit, the ſum of fourteen pounds of lawful, & . 
at ind after the rate of four ſhillings and ſixpence for each and every 
of divers, to wit, ſixty-five weeks, during which time he the ſaid 
Henry found and provided the aforeſaid infant child of the ſaid John 
in nurſing, meat, drink, waſhing, and other neceſſaries, and end- 
ing and ended on the day and year laſt aforeſaid, became due, ow- 
ing, and payable by and from the aig John to the ſaid Henry, ac- 
cording to the tenor and effect of the aforeſaid promiſe and under- 
taking of the ſaid John; whereof the ſaid John afterwards, and 
before the exhibiting the bill of the ſaid Henry, to wit, on, &c. 
af, &c. had notice; Yet the ſaid John, not regarding, &c. but 
contriving, &c, the ſaid 1 in this behalf, hath not as yet paid 
the ſaid ſum of fourteen pounds, or any part thereof, to the ſaid 
Henry (although ſo do he the ſaid John yas requeſted by the ſaid 
Henry afterwards, to wit, on, &c, at, &.; but he ſo to do hath 
hitherto wholly refuſed, and ſtil] refuſes ſo to do. And whereas the 
ſaid John afterwards, to wit, on, &c, at, &c, was indebted to the 
ſaid Henry in thirty-five pqunds of like, &c. for meat, &c. by the 
faid Henry before that time found and provided for a certain other 
infant child, at the like ſpecial inſtance and requeſt of the ſaid John; 
and being ſo indebted, &c: And whereas afterwards, to wit, on, &0. 
in conſideration that the ſaid Henry, at the like ſpecial inſtance and 
requeſt of the ſaid John, had heſore that time found and provided 
a certain other infant child other meat, &c. he the ſaid John un- 
dertook, &c. ; And the ſaid Henry avers, &c. And whereas, &c. 
(for work and labqur, and alſo the other common Counts; and 
common cos eluſion.) | 1 


LONDON, to wit. John Hodges complains of Jacob Lindo peclaration in 
Vt wi, by the name of John Lindo), being in the cuſtody of, &.: B. R. for 3000l. 
or that whereas the faid Jacob heretofore, to wit, on, &c. at, &c, ſtock fold and 
was indebted to the ſaid J. II. in a certain large ſum of money, to = — Ros 
wit, the ſum of two thouſand tuo hundred and twenty pounds of tested by the 
lawful money of Great Britain, for a certain large quantity or por- aame of John 
tion, to wit, three thouſand pounds, of and in a certain public tund inſteadof jacob. 
or ſtogk of this kingdom, commonly called the three per cent. con- 
ſolidated Lapis, by the ſaid J. H. before that time nbc and 
fold to the faid J. L. and under and in purſuance of that ſale tranſ- 
ferred, at the ſpecial inſtance and requeſt of the ſaid J. L.; and heing 
ſo indebted, he the ſaid Jacob in conſideration thereof, afterwards, 
| kt wit, on, &c, undertook, &c. &c. And whereas afterwards, ta 
wit, on, &c. in conſideration that the ſaid 1. H. at the like ſpecial 
inſtange and requeſt of the ſaid J. L. had before that time fold ta 
the faid J. L. and purſuant to ſuch ſale transferred, a certain other 
quantity or portion, to wit, three thouſand "ops of and in a cer- 
tain other public ſtock or fund of this kingdom, commonly called, 
&c. he the ſaid Jacob undertook, &c. to pay him ſo much money + 
as e reaſonably W to have, when he the ſaid 0 L. 
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ſhould be thereto aſterwards requeſted : And the faid John avers, - 
&c. (add all the common Counts; aceount ſtated ; and common 
| {$1 A ZAR, 


cluſion.) 


Come in a WHEREAS, on the eighth of r 1769, at Penrith 
declaration on aforeſaid, in conſideration that the ſaid A. at the ſpecial inſtance 
89822 and requeſt of the faid B. had, before M. H: eſquire, then one of the 
nify plaintiff for uſtices of our Jord the king afligned to keep the peace of our ſaid 
entering into a lard the king in the fajd county, and alſo to hear and determine 
recognizance for divers felonies, treſpaſſes, and other miſdemeanqrs committed in 
[defendant's ih the ſame county, entered into 3 recognizance in a large ſum of 
hexequarterfef. money, to Wit, the ſum. of pounds, with a condition for the. 
Hons to anſwer APPERTance of the ſaid B. at the then next general quarter ſeſſions 
2a complaint al- of the peace to be holden for the ſaid county, to anſwer a com- 
ledged againſt plaint of Ann the wife of the ſaid John, of à battery alledged by 

dim by 9d her to have been made by the ſaid B. upon her the ſaid Ann, he 
_ not in. the ſaid B. undertook, and then and there faithfully promiſed the 
demnifying, ut. aid A. that the ſaid B. would indemnify and fave harmleſs the taid 
* As. againſt the ſaid recognigance, and all coſts, charges, and da- 
mages that might happen to ariſe to him thereby or thereon, or by 
reaſon or means thereof: And the ſaid A. in fact ſays, that the next 
general quarter ſeſſions of the peace holden in and for the ſaid 
county, after the making of the ſaid ptomiſe and; undertaking, was 
holden on the fourteenth of January 103% 0 wit, at P. aforeſaid; 
Vet the ſaid B. not regarding, &c. hath not indemnified or ſaved: 
harmleſs the ſaid A. againſt the ſaid recogrizanee, and all or any 
coſts or charges or damages which aroſe to him by means e 
either by appearing at the ſaid general quarter ſeſſions, to anſwer 
the above mentioned complaint according ta the form and effect of 

he condition of the ſaid recognizance, or in any other manner 
' whatſoever, but bath altogether neglected and refuſed fo to do; by, 
means whereof the ſaid A. hath been put unto great trouble, and 

«hath Veen forced to lay out and expend, and hath laid out and ex- 

"i 1133 Ab a large ſum of money, to wit, twenty pounds, in and about 

bDhytaining the diſcharge from the ſajd regognizance, and the faid A, 

>... ., hath, on that occaſion; ſuffered great injury and Lese, to Wit, 

to the amount of forty pounds, Gat is td 27 at P.: whereu Ny. 
| FFF 


laration by CORNWALL, to wit. F. T. late of the borough of Truro, 
an admipiftra- in the ſaid count of Comwall, farmer, was attached to anſwer. 
tix againſt an E, P, in a; plca of treſpaſs on the.caſe, &c. ; and thereupon the faid 
on his proniiſe, Elisabech, BIA. B. hex attorney, complains j for that whereas 
in conGderation 08 J. I. in his lifetime was indebreg to One J. P. in divers large 
" ef aſſets, to pay ſums of money, for diyers goods, wares, and merchandizes; by the . 
plaintiff 2 urbt ſaid J. before that time 4 LEE vered to the faid' Stephen; at his 
dar row. oe- ſpecial in fange andrequeſt : And wherezs, after the death of the id 

late tb plaintiff's. inteſtate /ar the time oi their deb. | 

— 33 f — 1 "me . : : TTY a 


ant's intef. 88 
N 22018, 2 
: J. Potter, 
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J Potter, to wit, on the ſeventh of May 1770, adminiſtration of 
all and ſingular the goods, chattels, and credits which were of the 


ſaid J. P. at the time of his death, who died inteſtate, was in due 


form of law granted by John Slack, archdeacon of the arc 

of Cornwall, to whom the granting that adminiſtration of right 
belonged, to the ſaid E. to wit, at aforeſaid: And whereas 
alſo, after the death of the ſaid S. adminiſtration. of all and ſingular 
the goods, chattels, rights, and credits which. were belonging to 


the ſaid 8. at the time of his death, at Bodmin aforeſaid, in the 


county aforeſaid; in due form of law was granted to the ſaid. 


Francis: And whereas, after the granting the adminiſtration to the 
ſaid Elizabeth and F. 8 to wit, on the twenty-ninth of 
May 1772, at B. aforeſaid, in t 


ſaid J. P. in his lifetime, as to the ſaid Eliza 
the ſaid Elizabeth, adminiſtratrix as-aforeſaid; and the ſaid- Francis, 


as adminiſtrator as aforeſaid, was found in arrear, and indebted to 3 


the ſaid Elizabeth, as adminiſtratrix as aforeſaid, in the ſum of 


of, Kc. to wit, at B. asoreſaid, in- the county*afareſaids And = 


whereas the ſaid F. as ſuch adminiſtrator as aforeſaid; before the 
ſtating of the ſaid-account, had received and become poſſeſſed of, 
and at the time of. ſtating of the ſaid account had in his hands di - 
vers goods, chattels, and effects which were of the ſaid Stephen at 
the time of his death, to the value of, &c. and more, which were 
liable to the payment atid diſcharge: of the ſaid debt due to the ſaid 
Elizabeth,. as adminiſtratrix of the ſaid J. P. as aforeſaid; and by 
reaſon thereof the ſaid Francis became liable 10 2 the ſaid, 
Elizabeth the ſaid ſum of pounds, when he the ſaid F, ſhould be 
thereto afterwards requeſted ; and being fo liable, he the ſaid F. in 
cConſideration thereof, afterwards, to wit, on the day and year laſt 


aforeſaid, at B. aſoreſaid, in the county aforeſaid, undertook, and to the 


ſaid. E. then and there faithfully promiſed to pay to her the ſaid ſum 
of when be the faid F. ſhould be thereto afterwards requeſtec ; 
And whereas the ſaid Francis, adminiſtrator as aforefaid, afterwards, 
to wit, on the ſame-day and year laſt aforeſaid, at _ aforeſaid, 
in the county aforeſaid, accounted with the ſaid. Elizabeth, as ad- 
miniſtratrix as aforeſaid, of and concerning divers ſums of merz 
from the ſaid F. as adminiſtrator as aforeſaid, to the ſaid E. as ad- 
miniſtratrix as aforelaid, beſore that time due and owing, and then 
being in arrear and unpaid; and upon that account the ſaid F. as 
ad «iniftrator as aforeſaid, was then and there found in arrear to 
the ſaid Elizabeth, as adminiftratrix as aforeſaid, in the ſum of 
pounds, of, Sc.; and being ſo found in arrear to the ſaid Eliaa- 
beth, he the ſaid F. in conſideration thereof, afterwards, to wit, 


on the fame day and year aforeſaid, at B. aforeſaid; undertook, and 


to the ſaid E. then and there faithfully promiſed, N her the 
ſaid laſt mentioned ſum of mone — he the ſaid F. ſhould be 
thereto afterwards requeſted: Vet the ſaid F. although often ro- 
queſted, hath not yet paid w.the ſaid Elizabeth: the ſaid ſeveral 
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county aforeſaid, theſatdfeveral _ . - --.- 
ſums of money due from the ſaid Stephen heing whall | unpaid to to 
| th adminiſtratrix ass 
aforeſaid; and after his death an account was had and ſtated between 


ſums 


c rr 
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ms of money, or any part thereof; but to pay the fame to the. 
aid Elizabeth the faid — hath hitherto altogether refuſed, and 
ſtill doth refuſe: whereupon the ſaid Elizabeth ſays ſhe is injured, 
and hath ſuitained damage to the value, &c. and therefore ſhe 
brings ſuit, & c. and the faid Elizabeth brings here into court the 
— teh of adminiſtration granted to her the ſaid E. of the goods, 
chattels, and credits of the ſaid J. P. which witneſs the commiſ- 
ſion of the ſaid adminiſtration to the ſaid E. in form aforeſaid, 
the date whereof is the ſame day and year in that behalf aforeſaid. - 
r e Fos rex Bowrx. 
Precige by ſur. WILTSHIRE, to wit. If T. C. ſhall give you ſecurity to 
viving partner profecute his ſuit, then put by ſure and ſafe pledges A. A. late of 
1 d. in the county of W. eſquire, that he be before our lord the king 
and labour in on the morrow of All Souls, whereſoever our ſaid lord the king 
carrying goods, {hall then be in England, to ſhew: for that whereas the ſaid A. 
&c. done in the on the twentieth of ſanuary 1783, at Wilton, in the ſaid coun 
litetime of both of W. was indebted to the ſaid T. and one W. C. ſince deceaſed, 
+ Ks whom he the faid T. hath ſurvived, in the ſum of pounds 
of lawful money of Great Britain, for the work and labour, care 
and diligence, of the ſaid T. and W. fince deceaſed, in his lifetime, 
by themſclves and their ſervants, and with their horſes, mares, and 
geldings, and other cattle; and waggons, carts, and carriages, by 
them the ſaid T. and W. ſince deceaſed, before that time done, 
performed, and beſtowed, at the ſpecial inſtance and tequeſt of the 
faid A; in and about the carrying, conveying, and delivering of 
divers goods, chattels, wares, and merchandizes of and for the faid 
A. from S. aforeſaid to London, and from London aforeſaid to 8. 
aforeſaid,” and from and to divers other parts and places; and being 
ſo indebted, he the ſaid A. in conſideration thereof, afterwards, to 
wit, on, &c. at, &c. undertook, and to the ſaid T. and W. ſince 
deceaſed, in the lifetime of the ſaid W. then and there faithfully 
promiſeil, to pay to them the ſaid ſum of money, whenever he the 
laid A. ſhould be thereto afterwards requeſted: And whereas allo 
afterwards, to wit, on, &c. at, & c. in conſideration that the ſaid 
Thomas and W. deceaſed, in the lifetime of the ſaid W. at the 
Nike inſtance and requeſt of the ſaid A. had, by themſelves and 
their ſervants, and with their horſes, mares, geldings, and other 
cattle, and with waggons, earts, and carriages, betore that time done, 
performed, and beſtowed other their work and labour, care and dili- 
gence, of and for the ſaid A. in and about the carrying, conveying, 
and delivering of divers other goods, chattels, wares, and mer- 
chand:zes of and for the ſaid A. fr m S. aforeſaid to L. aforefaid, 
and from L. aforefaid to S. a oreſaid, and to divers other parts 
and places, he the ſuid A. undertook, and to the faid T. and W. 
ſince deceaſed, in his lifetime, then and there faithfully. promiſed, to 
day to them fo much money as they reaſonably deſerved to have ſor 
the fame, whenever he the faid A. ſhould be thereunto afterwards 
requeſted: And the ſaid T. avers, that he the ſaid T. and the ſaig 
W. fince deccaſcd, in the lifetime of the ſaid W. therefore rea- 
ſonably 


o Mm PROMISES. - 


ſonably deſerved to have of and from the ſaid A. the ſum of other 

pounds of, &c. to wit, at, &c.; whereof the ſaid A, after- 
wards, to wit, on, &c. had notice (Count for work and labour, 
and quantum meruit, lent and advanced, and paid, &c. had and 
received”; account ſtated): Nevertheleſs the ſaid A. not regarding 
his faid ſeveral promiſes and undertakings ſo by him made as afore- 
ſaid, but contriving and fraudulently intending eraftily and ſub- 
tilly to deceive and defraud the ſaid T. and W. ſiace deceaſed, in 
his lifetime, and the ſaid T. ſince the deceaſe of the faid W. whom 
he the ſaid T. hath ſurvived, in this behalf, hath not yet paid the 


faid ſeveral ſums of money, or any or either of them, or any part 


thereof, to the ſaid T. and W. fince deceaſed, in his lifetime, or to 
any or either of them, or to the ſaid T. ſince the deceaſe of the 
ſaid W. {although aften requeſted ſo to do); but to pay the ſame, 
or any of either of them, or any part thereof, to the ſaid T. and W. 
ſince deceaſed, in his lifetime, or to either of them, or to the ſaid 
T. after the deceaſe of the faid W. hath hitherto altogether re- 
fuſed; and ſtill doth refuſe, to the damage of the ſaid T. f 
pounds, as it is ſaid, &. © Drawn by Mx. GRAHAM. 


YORKSHIRE, to wit.” e W. late of, &c; 'yeoman,” Ws Declaration for 
attached toanſwer W. H. of a plea of treſpaſs on the caſe, &.; and the uſe of a 
thereupon the ſaid W. by k + 113% lg attorney, complains : that bull, for bulling 


whereas the ſaid T. en the firſt of May 1768, at aforeſaid, 


in the ſaid county, was indebted to the faid W. in the ſum of ten 


pounds of, -&c. for the-uſ2 of divers bulls of the ſaid W. before 
that time uſed for the bulling of divers cows of the ſaid T. by the 
permiſſion of the ſaid W. and at the ſpecial.inſtance and requeſt of 
the ſaid T.; and being fo indebted, Ae. Sc.: And whereas 
alſo afterwards, to wit. on, &c. at, &c. in conſideration that the 
ſaid W. at the ſpecial inſtance and requeſt of the ſaid F. had be- 
fore that time permitted divers other bulls of the faid W. to be 
bulling of di vers other hs of the faid T. and that the ſaid laſt- 
mentioned bulls of the ſaid W. had accordingly bulled the faid laſt- 
mentioned cows of the ſaid T. he the faid I. undertook, &c. to 
pay to him ſo much money as he therefore reaſonably deſerved to 
have, when he the ſaid William ſhould be thereunto afterwards re- 
queſted: And the ſaĩd William in faQ ſays, that he reaſonably de- 
1lerved to have of the ſaid T. ten pounds of, & c, to wit, at, &c. ; 
whereof the faid W. afterwards, to wit, on, &c. had notice: 
(work and labour; quantum meruit; and other common Counts.) 
j) ã HOY 27 30 2 SR SES 
Defendant pleaded general iffue. The an eftate in the townſhip of C:; but upon 
action was originally .commenc:d in the _ the removal of this cauſe into the ccurt 
ſheriff*s/town court, held by the ſheriff of common pleas, by accedas ad cu iam, 
of the county of York for his wapen- defendant pieaded the general iſfue. The 


take of | ©}, and plaintiff declared in | plaintiff wiſhed to know whether, under - 


like manner as above; to which declara- this plea, defendant might give in evi- 
tion defendant put in a ſpecial. plea, dence the right he claimed of being ferved, 
claiming} a right of having cows bulled by plaintiff's bull. Err | 
and ferved, by plaintiff's bull, being the This action is founded upon contract, ( 
town bull, as defendant was peft fte of either expreſſed of implied. J do not find 


* 


q& PLEAS wn ASSUMPSIT--COVER TURE—REPLICATION, 


4here..is any expreſs. a 
2 — and therefore 


tion muſt be maintained upon an . | 
plied one, which-the law 'will raiſe to 


give a ſatisfaction ta the plaintiff for the 


N * his bull, Which the defendant has 
ad for his cews?,, and therefore ought to 


e recompence to the plaintiff. But 


this implied contract may b 
by evidence, that the — had a 


3 eee ee 


. any ſatis faction, 
2 will admit of it, r 


invalidated © 


if the 
ligation on the 
int: to keep 2 bull, and that he was 
mitled to the uſe of him; "and-this is 
proper evidence under the general iſſue 
in this action, and the hole merits may 


be tried upon the iſſue: the plainuff muſt 
therefore, 
' bulling, have evidence to controvert the 


beſides the proof of the 


e ITE makes it neceſſary. 
N Jon Wane act. 


Declaration * FOR that whecens,; an dhe firſt of 8 1788, at, y the 
on ſaid defendant was indebted to the ſaid plaintiff in the ſum of 


premiums 


a= ©: of, &c.. ſor certain rewards and premiums, of i | 
e that time due and. payable from the ſaid defendant: to the ſaid 
Plans for the undenwri 


inſurance, of, for, on 


and ſubſcribing of divers. palicies of 
— — and on the account of the ſaid 


defendant, - before — time underwritten and ſubſcribed hy the ſaid 
plaintiff for the inſurance of divers large ſums of money, upon the 


ſale arrival of certain ſhips, 
mentioned, and 
of the 


- # Cover, money paid, & c. lent 
Zr 1 . 


goods, and merchandizes as therein 
articularly — at the ſpecial inſtance and 


defendant ; and being ſo indebted," & c. (2d 


advanced, had and received, 
Drawn by Ma. GRAHAM. 
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; EcovERTURE. 

| AND the ſaid F rances Holles, in her 2 perſon, comes and 
defends the wrong and injury, when, and ſays, actio non ; 
becaiſe ſhe ſays, that ſhe the faid Frances, at the time of the mak- 
ing of the ſaid promiſes and undertakings in the ſaid: declaration 
above ſpeciſied, was and yet is the wife of and married to William 
lord viſeount Holles Vane, which ſaid William lord viſeount Holles 
Vane is now living, to wit, at : W.! aforeſaid, in "_ * 
aforeſaid ; and- this, &c.: whereiore, Sic. if, 1a, 1 bi: 5 


bee nb Orazzs! wy *PLEA, ift, General iffue. 
a 


d, Non 27 n ex 
Conte or eisen DEE e 


nnos. 3d, Coverture.” | 
Replication, that iſt, Similiter to general iſſue. 2d, Iſſue on ſtatute of Limita- 
the defendart tions: And the 


plaintiffs, as r6ithe: faid plea of the ſaid de- 


Flea. 


and her 7 fendapt by her laſt ly — eaded i in bar ſays, B. che non; be- 
+ ok — * apt "hey fay, that the A defendant and A. the Kuſband), 
the huſband in e 9 {making of the faid ſeveral promi ſes undertakings 


Ireland and the i he un 


laration, to wit, on, &e. at, — were parted and ſepa- 


defendant \in paced, lived ſeparate and apaft from each oche and always from 
pe a then ge, 4=ey until the time of the 0 050 B. lived ſepa- 
of ſeparation ihe rale and Z part from gach 1 25 to is dg aid A, B. ii the king- 


had an allowance from the huſband to the day of his death. a 


SEPARATE MAINTENANCE; ELOPEMENT, | 9 


dom of Ireland, and the faid defendant in England; and the fai# 
defcndantduring all that time by. a certain agreement of ſeparation. 
and maintenance for that purpoſe made and. provided; had a large 
maintenance allowed and duly paid to her by « the ſaid A. B. for her : 
ſeparate ſupport and maintenance; and this, &c.: wherefore, & c. 
and their damages by reaſon of the not performing of the ſaid eve. 
ral promiſes and un — aan to. 

* eee —— re. -- 10 | 


"Fay: that the matter quatelnsd.in the ſaid tttond is * alas 
legal anſwer to the plea of the ſaid defendant, and that the ſaid: murrer. 
plaintiffs have not in their faid replication ſet forth the date of the 
argc to the ſubſtance of the deed of ſeparation and maintenance 
in the ſaid replication, nor the amount of. ſuch! pretended: main 
tenancey nor when payable, nor have the plainti brought into 
court the ſaid deed or counterpart thereof; and for that the ſaid e- 
plication offers to put in iſſue a matter foreign to the matter of bar 
— the ſaid defendant; that the ſaid replication is in 
other, rolpaits: uncertain, & . Drau Ms. OMPTON,” 


"A bene . lying art from ber, de Poon kg, 
huſband, and ha 7252 Eaft 
„„ 


| . l AND the aid Benjamin prays a * to im- () R 


againſt. parl to the ſaid plea, and it is granted him, (to a plea of co-- 
Lapy UnsLEY. J&c: ;* and thereupon a . given to the verture), that 
parties aforeſaid to core before our lord the King, on, &c. that 4efendant 
is to ſay, for the ſaid Benjamin to impart to the ſaid plea,” and, . 
— — re * to the ſame, &.: at which day, before our lord the making the pro- 
minſter,” came the parties aforeſaid, by their attor- miſes, and hath 
Gy And hs fald B. fays, that notwithftan ing anything ever fince lived | 
Cape alledged| by the faid defendant, the faid bill of the ſaid B. in adultery. 
ought not to — — heeduſe he fays, that ſhe the faid. be 
fendant; before the making of the ſeveral promiſes and underta kin 
in the ſaid declaration mentioned, and before the exhibiting of t 
ſai bit of the fed plaiii, tb wit; on; ke.” at, &c. in, &c. Vi This was the 
luntarily, and of her o accord, did dope From wad abſent herſelf day when de- 
from the faid (hufband Ker fad hufband, 284 continually from that fendant eloped 
time until and at the times of the making of the n romiſes-, — — 
i undertakings in the faid declaration mentioned, 4 e ex- = m—_— = 
__ of the ad Bil of the dd R. Hzgt, dd, auf 8 doth, brought an ac- 


ſelf; and lived ſ e from her tion, and had a 
20 huſband, ang hath — ited to ber _ 
huſband, to wit, at, &c. ny HE * that * the the fail defer 2 — * 


ant ſo abſented perlelf nd 1 * ſeparate and apart in adultery 2 
her ſaid huſband as aforeſaid, ſhe the ſaid defendant made the ſe- 
yeral promiſes and e the ſaid declaration mentioned 


upon ber — credit, and for her own neceſſat oy ay 8 
1 1 arately, in the manner of a feme 

80 Tre t. or account of her ſaid . — ä at, 

e nn feplicarion to » plea in abatement, - e 


ber, 


7 'PLEAS.<=COVERTURE.—REPLICATION,. * 


&e.: md this, &c.: wherefore he 'prays Judgment, and that his 
ſaid” bill may be adjudged good, and that the ſaid defendant may 
Las 


Pemurrertothe And the ſaid defendant, as to the ſaid plea of the faid Benjamin 
laſt replication. by him above pleaded, in reply to the ſaid plea of the ſaid defend- 
ant by her above pleaded in abatement, ——ů——— ſame plea, 
and the matters therein contained, are not. ient in law to pre- 
vent the ſaid bill from being quaſhed; to which ſaid plea, iu manner 
ad nd form as the fame is above pleaded in * ſhe the ſaid de- 
fendant hath no need, nor is ſhe bound by the law of the land, to 
anſwer: wherefore, for want of a ſuſſicient replication in this behalf, 
— mer the ſaid deſendant, as before, prays — — and that the 
| ſame may be:quaſhed, &c.; and for:cauſes of demurrer in law in 
this behalf, the ſaid defendant, according to the form of the ſta- 
tute in ſuch cafe made and provided, ſnhews to the court here the 
cCauſes ing, to wit, for that the ſaid plea of the faid Benjamin | 
above pleaded in reply is not an anſwer to the ſaid plea-of the faid 
defendant; but a direct admĩſſion and oonfeſſion of the fact therein 
alledged; and alſo for that the fame plea, in manner and form as the 
ſame” is above pleaded in reply, contains and endeavours to bring 
48 


in iſſue ſeveral diſtin& matters; and for that the ſaid * 
in other reſpects uncertain, inſufficient, and informal, | 


Joinder to ditto, _ And the ſaid Benjamin ſays, that the faid plea of the faid Ben- 
Jamie, and the matters therein contained, are good and ſufficient in 
aw to compel the ſaid defendant to anſwer to the aforeſaid bill of 
the ſaid B. againſt the ſaid defendant; which faid plea, and the mat+ 
ters therein contained, the ſaid B. is ready to verify and prove as 
the ſaid court ſhall award; and becauſe the ſaid deiengany hath not 
anſwered, nor in any wiſe gontradicted the ſarpe, be the (ed de. 
fendant, as. before, prays judgment, and that the ſaid defendant 
may be cqmpelled to anſwer over to the ſaid bill of the aid B.; 
r of our lord the king, now here is not yet 
adviſed what judgment to give of and concerning the premiſes, a 


day is given to the parties aforeſaid to come before our lord, dhe 


king at Weſtminſter, on next after d hear judg- 
ment thereon, for that the gaurt of ou lord the king here is not 
yet adviſed thereof, & 8 n ent i ee ee 14 


Argument for Plairt'f, . 1. $168 t for Defendant. _ 
Nopement and adukery, and no re- Notwithſtandinig'elopement and advt. 
conciljat:on during the life of the huſ- tery, ſhe cannot be ſded ah me without” 

dand will bar dower,.. Stat. Weſtm. 1. her hyſhand e 
it, . 6. 3. 2: Ioſt. 433 Wie huſpand living, not ig exile ar 
Aaunery pleaded in cafes of dower, abjuration, wife cannot be ſwed alone. 
Raft. Ent. 230. pl. 9. Roll. Ent. 260. 2. Blatk. Rep. 1079. 17935 1% ae 
ite elope from her huſband, o „ 
ſhall not be liable even for neceffaries oo wt 1 PEROT 4 4 
after elopement, Salk, 1178. Stra. 114. „ rp313 AVI 9290 £11 
75; 647: Sid. 191. ene Kot ek tt wieicatitd bag vv] i} 
Upon argument of tliis cafe, Lord Mansfield faid it was new, ind therdford de- 
fifed to hear Civilians ; hot the eauſe beiũg too trifling for plaintiff to expend money” 
upon a further argument, he moved for judgment; ] and the Coury gave. it ued re- 

Pandaut ouſter. 
AND 


ELOPEMENT; SEPARATE MAINTENANCE, 903 
AND the lb plat as to the ſaid plea of the ſaid defendafit Replication to 


by her ſecondly above pleaded in bar, ſays, prerludi non; becauſe 3 plea of cover- 
eſting;. that the ſaid plea, in manner and form as the ſame is dare Pproteſt- 
above pleaded and ſet forth, and the matters therein contained, are how ” o_ 
inſufficient in law to bar the ſaid plaintiffs from having the ſaid ac- the wer pro- 
tion againſt her, proteſting alſo ; that the ſaid defendant was not teſting alſo, that 
married to nor under coverture of the ſaid R. B. in the plea men- the defendant is 
tioned, in manner and form as the ſaid defendant hath in her ſaid ped 2 Bag 
plea in that behalf alledged: Nevertheleſs, for replication in this tion, 3 
babalf the ſaid vlainciff ſay, that the ſaid defendant, before the the cauſe'of gc- 
waking of the ſaid ſeveral promiſes and undertakings in the ſaid tion accrued the 
declaration mentioned, and before the making of any or either of *fendant had 
them, and before the ſeveral cauſes of action in the ſaid declara- on 84 
tion mentioned, or any or either of them, accrued, that is to ſay, that the work, 
on, &c, at, &c. eloped from the ſaid R. R. in the ſaid plea men · &c. was done 
tioned ; and that ſhe hath from thence hitherto lived, and ſtill doth for the deſend- 
live, ſeparate and apart from the ſaid R. R.; and that they the ſaid uu. e ace 
plaintiffs did and per formed the work and labour in the decla- — _ 
ration mentioned for the {aid defendant, and at her requeſt, and on ; 
her eredit only and that they ſold the goods and merchandiaes in 
the ſaid declaration mentioned to the ſaid defendant, and at her re- 
queſt and on her credit only; and that they laid out, 'expend+ 
ed, and paid the money in the laſt Count of the ſaid declaration 
mentioned, for the ſaid defendant, and at her requeſt, and on her 
credit only, to wit, at, &c.; and this, &c. : wherefore, &. N. 
> J. MoRGan. 
9 +453 4 #708; - 8 ; 6: Mp7 1 a ern, \ 1 ye: 
4: 4 0 e 28 * 


AND the faid Charles and Robert, as'to the faid plea of the ſaid Replication to -- 


plea of cover. 


dame by her above pleaded, ſay, that by reaſon of any thing by P** due 

the ſaid dame in that plea above alledged precludi non; becauſe the 3 

they ſay, that before and at the time of making the (aid ſeveral but alledging 

promiſes and undertakings in the faid declaration mentioned, and that defendant 

from thence until and at the time of exhibiting the bill of them kred Part from 

the ſaid Charles and Robert againſt the faid dame, ſhe the ſaid bed 4 Cpt 

dame lived, and ſtill doth. live, ſeparate and apart from the faid maintenance. 

Robert Robettſon her huſbandz and that ſhe the ſaid dame had, 

for and during all the time aforeſaid, and has, a large, ample, and 

ſufficient allowance, as and for her ſeparate maintenance, and 

which ſaid allowance hath been, for and ducing all that time, paid 

to her the ſaid dame, to wit, at, &c. aforeſaid: And the ſaid f 

Charles and Robert further ſay, that the ſaid dame, ſo living ſepa» 

rate and apart from het {aid huſband, and having ſuch allowance 

as aſoreſaid, the ſaid ſeveral promiſcs and undertakings in the ſaid 

declaration mentioned were, and each and eyery of them was, 

made by the faid- dame, as a ſeme ſole upon ber own ſeparate cre» _ 

dit, of her (aid huſband, to wit, at, &c., aforeſaid; and this they, 

the ſaid Charles and Robert are ready to verify : wherefore they 

| Pray judgment, and their damages by them ſuſtained MINES 
en 14364 736 3 0 of 22 148 2 : bs. 4506); 30 62468 


OE. 
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DURESS 


Flea of dureſs - -AND the ſaid defendant, r ——— enen 
of impriſon- defends the wrong and i injury, when, xe. and ſays, that the ſaid 
* —.— plaintiff actio non; becauſe he ſaith, that he the ſaid de fendant, 
3 at the time of the making the ſaid promiſſory note in the ſaid firſt 
Count of the ſaid declaration mentioned, and of the ſaid firſt pro- 

miſe and undertaking thereupon, was impriſoned by the ſaid plain- 

uff and others by his contrivance, to wit, at, & c. aforeſaid, and 

_ was there kept and detained in priſon until he the ſaid defendant, 

by force and dureſs of that impriſonment, then and there made 
and ſubſcribed the faid promiſſory note in the ſaid firſt Count of 
the faid declaration mentioned, and the ſaid firſt promiſe and un- 
dertaking to the ſaid plaintiff mereupon; and this, &c.: 'where- 
fore; '&c. if, & c. And the ſaid defendant, as to the ſecond, third, 
fourth, and fifth promiſes and undertakings in the ſaid declaration 
mentioned, ſays non . — N 

A dc. 


Re that And the faid plaintiff ſaith, that by anything above by he faid 
rags defendant in pleading alledged, he ought not to be barred from 
\_ and maintaining his ſaid action againſt him the ſaid.defend- 
uſe he faith, that the ſaid defendant, at the time of the 
| miding, &c. (as in the plea) was of his on x: hover at large, and 
out of any priſon, and made, &c. &e, of his the fad dete e 
oon accord and mere free will, and not by any force and'dureſs 
of impriſonment of the ſaid defendant; as the ſaid defendant hath 
above in his faid plea alledged; and this he the ſaid plaintiff prays 
way be enquired of by the er * rer deſendant doth 
10 wil! therefore, hs . 1 1 


* uf 


Plea by defend e AND the Gia” M. in "Too We; * 

ant in cuſtody : — — * ſon, comes and defends the wr _ injury 
iſt, von- mp. DA Cos rA. - when, &c. and fa * that he 

| 2 ad, -dufcls cake and promiſe in männer and form a8 the© 4165. N. hom 
dun en- Above thereof eomplained againſt him + 26 ee he wars hin. 
In Count, on a (Elf upon the'country 5 ind tlie faid B. M. Goth 46 likewiſe. 1, And 
+ for further. plea in this behalf, as't the firſt promiſe und undertak+ 
ing ic the aid deeharation-mintioned; be the ſald- M. by the leave 
f way edurt here for this puſpoſe fifſt had-and obtained, — 
to the form 9. che flatbte in that Gaſs made nad. provided, (ays, 
that the ſaid B. M. ought not to bave or maintain his aſoreſaid ac- 
| tion 


DURESS$wREPLICATION: + 9s 
tion thereof againſt him; becauſe he ſays, that he the ſaid M. before, | 


and at the time of the making of the ſaid bill of exchange in the 


ward aforeſaid, and then and there continued under that impriſonn,k 
ment, and was then and there kept and detained in priſon until hae | 
there made and gave the ſaid bill of exchange in the ſaid declaration 
mentioned, to the ſaid defendant; and this be is ready to verif :- 
wherefore he prays judgment if the ſaid B. M. ought to have or 
maintain his aforeſaid action thereof againſt him, ckec . 


And the ſaid: B. M. as to the ſaid plea. of the ſaid-M. by him To ſecond, ples 
laſtly above pleaded in bar, ſaith, that be, by reaſon of anything plaintiff replies, 
in that ples by the ſaid M. alledged as to the ſaid firſt promiſe; and defendant was 
undertaking- in the ſaid declaration mentioned, ought not to be f, 20d © 
barred | from having or maintaining his aforeſaid action thereofiupon fue. 
againſt him; becauſe he ſays, that the ſaid M. at the time of the 
making the {aid bill of exchange in the ſaid declaration mentioned, 
was free. and at large, and not under any impriſonment z; and that 
he the ſaid M. made the ſaid bill of exchange in the ſaid bill of en- 
change mentioned, of his on free will, and not by force or re- 
ſtraifit of ĩmpriſonment, as the ſaid M. hath above alledged 3 and 
this he prays may be enquired of by the country, and the ſaĩd M. 
does ſo likewiſe :. therefore the ſheriffs are commanded that they 
do cauſe to come here in three weeks of the Holy Trinity, twelve, 

&e. by whom, &c.. and who neither, &c. to recognizes &. be- 
cauſe as well, &. 2 i +46 irt biin nie 


- This cauſe was tried before the Right of London, and a verdict of go. given 
n. Sir Charles Pratt, knt. Lord Chief for plaintiff, after ſeveral learned 7 
Kice of the Court of Common Pleas, ments by the counſel ; who welt, Mr. 
at Guildhall, London, on Saturday, ©  Serjeant Davy, Mr. Serjeant Bod, 
day of july 1763, the laſt adjourned arid Mr. Serjeant Aſpinall, for plaintiff; / 
ing after, Trinity Term, 3. Geo. 3. Mr. Serjeant Hewett, Mr,Serjeant Nate, 
ME of the city and Mr. Serjeant Glynn, for defendant... 


1+ . # + & 
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AND now at this day, that is to ſay, on Wedneſday next after pies os igtancy, 


: 2 
„ ; + © 
057% * 7 941 


James by A. B. his guardian, who is admitted by the court he S ea 
to defend for the faid James, do come before our lord the K ing at 


t the time of the waking the laid ſeveral promiſes in the {aid de, 
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claration. mentioned, was within the age of twenty-one years, to 
wit, of the age of nineteen years and no more; and this, &ec. j 


Replication to And the ſaid Thomas, as to the faid plea of the faid James by 
all rhe 3 him above pleaded in bar, as to the ſeveral promiſes and under- 
1 ee 2 takings in the firſt, ſecond, third, fourth, fifth, ſixth, ſeventh, 
the defendant eighth, and tenth Counts of the faid declaration mentioned, 
wasa leutcnant faith, that he, by reaſon of any thing by the ſaid James in his ſaid 
in the horſe- 162 as to thoſe feveral promiſes and undertakings above alledged, 
8 ought not to be barred from having or maintaining his aforeſaid 
articles charged * © . : SK. a 
were ſoicable to action thereof againſt him; becauſe proteſting, that the ſaid 
his degree. James, at the time of the making of the faid promiſes and under- 
| takings herein above particularly mentioned, was not of ful! age; 
to wit, of the age of twenty-one years, as he the ſaid James hath 
above in his ſaid plea in that behalf above alledged. For replica- 
tion in this behalf the ſaid Thomas faith, that the faid James, 
before and at the time of the making af the ſaid feveral promiſes 
and undertakings, was a lieutenant in his majeſty's horſe-guards ; 
and that the faid ſtable in the firſt Count, and the ſtable in the 
ſecond Count of the faid declaration mentioned, were ufed- and 
occupied by him the faid James for the faid ſpace of time in thoſe 
Counts mentioned; and that the ſaid horſe meat, ſtabling, care, 
and attendance in the fifth and ſixth Counts of the ſaid mw. rg 
mentioned, were found, provided, and beſtowed dy the ſaid Thomas, 
for, in, and about the feeding and keeping of divers hotſes, mares, and 
geldings of him the faid James; and that as well the faid horſes, 
mares, and geldings, as the ſaid ſtables, horſe meat, care, and 
attendance ; and alſo the ſaid horſes, chaiſes, and other carriages 
in the third and fourth Counts of the faid declaration mentioned. 
and that the ſaid goods, wares, and merchandizes, in the ſeventh 
and eighth Counts of the ſaid declaration mentioned, were neceſ- 
* ſuitable to the eſtate and degree of the ſaid James, to wit, 
at, &.: And the faid Thomas in fact further ſaith, that the money 
in the tenth Count of the faid declaration mentioned was money 
laid out, expended, and paid by the ſaid Thomas, for, in, and 
about the buying and providing for the faid James divers other 
neceſlaries, ſuitable to the degree of the ſaid James, and at his 
ſpecial inſtance and requeſt, to wit, at, &c.; and *this, &c. : 
, Wherefore, &c. and his damages by him ſuſtained on occaſion of 
the not performing of the ſaid ſeveral promiſes and undertakings 
herein before particularly mentioned, to be adjudged to him, &c. 
Ard ws t the And as to fo much of the ſaid plea of the ſaid James, by him above 
5 ans pleaded in bar, as relates to the ſeveral promiſes and undertakings 
21. * of the ninth, eleventh, and laſt Counts of the ſaid declaration 
* mentioned, the ſaid Thomas faith, that he will not further proſe- 
A gute his faid bill againſt the ſaid James, as to the ſeveral promiſes 
and undertakings in thoſe laſt- mentioned Counts of the faid decla- 
ration; therefore let the faid James be acquitted and go thereof 
without day, &c. | 5 EDWARD Law. 
E And 


INFANCY. - F 


And the faid James, as to the ſaid plea of the ſaid Thomas, by 

him above pleaded to the ſaid plea of the ſaid James, by him above 

- pleaded in bar, as W the ſeveral promiſes and undertakings in the 

ſaid firſt, ſecond, third, fourth, fifth, ſixth, ſeventh, cighth, ninth, 
a 


and tenth Counts of the ſaid declaration mentioned, ſays, that he 
the ſaid Thomas, by reaſon of any thing therein alledged, atio 
von; becauſe, he ſays, that the ſaid ſtable, in the ſaid firſt Count 
of the ſaid declaration mentioned, and the ſaid ſtable in the ſaid 
ſecond Count of the ſaid declaration mentioned; and the ſaid horſe- 
meat, ftabling, care and attendance, in the fifth and fixth 
Counts of the ſaid declaration mentioned; and the faid horſes, 
chaiſes and other Carriages, in the ſaid third and fourth Counts 
of the ſaid declaration mentioned; and the ſaid goods, wares, 
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Rejoinder tak. 


ing iſſue on the 


and merchandizes in the ſeventh and eighth Counts of the faid © 
declaration mentioned, were not, nor were any of them, ſuitable. 
and neceſſary. to the eſtate and degree of him the ſaid James: 


and that the money in the tenth Count of the faid declaration 


mentioned, was not mou laid out and expended, or paid by the 


ſaid Thomas, for, in, an | 
ſaid James, neceſſaries ſuitable to the degree of the ſaid James in 
manner and form as the ſaid Thomas hath in and by his ſaid plea, 
by him above in reply pleaded in that behalf alledged : And of this 
he puts himſelf upon he country, &c. ; andthe ſaid Thomas doth 
the like, &c., ' | | TE OT 
2 ; Verdict for plaintiff. 


bl 


about the buying and providing for the 


Rosx 3 AND the faid Thomas, by John Parker his attorney, ptea in ſlumpfe 
againſt >comes and defehds the wrong and 825 when, &c, for money lent 


HuNnT./ and fays, that he did not undertake and promiſe in man- 
ner and form as the ſaid John hath abdve thereof complained 


and on an ac- 
count ſtated ; 


- Iſt, general iſ- 


againſt him; and of this he puts himſelf upon the r &c.: ſue; ad, inſaney; 


And the ſaid Thomas, for further plea in this behalf, by leave of 


3d, non aſſumpſit 


the court here to him for this purpoſe firſt granted, according to infra ſer anne. 


the form of the ſtatute in ſuch caſe made and provided, ſays, that 


If under age at 


the ſaid John ought not to have or maintain his aforeſaid action the time of 


thereof againſt him; becauſe, he ſays, that at the time of making 


the ſaid ſuppoſed promiſes and undertakings in the ſaid declaration 43 


mentioned, he the faid Thomas was under the age of twenty-one 


pleading, muſt 
plead by guar. 


Imp. Prac. 459. 


years, to wit, of the age of twenty years and no more, that is to 463. 


' fay, at London aforeſaid, in the pariſh and ward aforeſaid ; and 
this he is ready to verify, wherefore he prays judgment, whether. 
the ſaid John ought to have or maintain his aforeſaid action there- 
of againſt him, &c.: And the ſaid Thomas, for further plea in 
this behalf, by like leave of the court here to him for this purpoſe 


3d Plea. 


firſt granted, according to the form of the ſtatute in ſuch caſe 


made and provided, lays, that the ſaid John ought not to-have or 
maintain his aforeſaid action thereof againſt him; becauſe, he ſays, 
that he the ſaid Thomas did not at any time, within fix years next 
before the exhibiting of the bill of the ſaid John, undertake or 

Vor. III. ä promiſe 
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promiſe in manner and form as the ſaid John hath above there. 
of complained againſt him; and this he is ready to verify: where- 
fore he prays judgment, if the ſaid John ought to have or main- 
tain his aforeſaid action thereof againſt him, &c. 

WILLIAM WALTON. 


Replication to HunTy /. And the ſaid ſohn, as to the faid plea of the faid 
rſt plea, ve; againſt f Thomas, by him firſt above pleaded in bar, as to the ſaid 
$1550 ro RosE. I ſeveral promiſes and undertakings in the ſaid declaration, 
Gi 14 iffue. and whereof he hath put himſelf upon the country, doth the like, 
Vide Broth. Sc. And as to the ſaid plea of the ſaid Thomas, by him ſecondly 
wick v. Carry. above pleaded in bar, he the ſaid John ſays, that, notwithſtanding 
ther Term. Rep. any thing in that plea alledged he the ſaid John ought not to be 
648. that under barred from having and maintaining his aforeſaid action thereof 
the laſt 3 againſt him the ſaid Thomas; becauſe, he ſays, that though true 
— OP 9 it is that the ſaid Thomas, at the time of making of the ſaid pro- 
prove a promiſe, Miſes and undertakings in the ſaid declaration mentioned, was un- 
and defendant der the age of twenty-one years, as the ſaid Thomas hath above 
muſt ſhew he in pleading alledged: Vet the ſaid John in fact ſays, that the ſaid 
ere 5 Thomas hath, ſince the making of the ſaid ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, attained the age 
of twenty-one years, to wit, at London aforeſaid, in the deri 
and ward aforeſaid ; and that after the ſaid Thomas . attained the 
faid age of twenty-one years, and before the exhibiting the ſaid 
| bill of the ſaid John againſt the ſaid Thomas, to wit, on the firſt 
of April in the year 1787 aforeſaid, at London aforeſaid, in the 
ariſh and ward aforeſaid, he the ſaid Thomas agreed to and con- 
rmed the faid ſeveral promiſes and undertakings of the ſaid 
Thomas in the ſaid declaration mentioned, and each and every of 
them; and this he the ſaid John is ready to verify, wherefore he 
prays judgment and his damages by him ſuſtained by reaſon of the 
non-performance of the ſaid ſeveral promiſes and undertakings in 
the ſaid declaration mentioned, to be adjudged to him, &c. And 
as to the ſaid plea of the ſaid Thomas, by him laſtly above pleaded 
in bar, he the ſaid John ſays, that by reaſon of any thing by the 
ſaid Thomas in that plea alledged, he the ſaid John ought not to 
be barred from having and maintaining his aforeſaid action thereof 
againſt him the ſaid Thomas; becauſe he ſays, that the ſaid Thomas 
did, within ſix years next before the exhibiting the bill of the faid 
John, undertake and promiſe in manner and form as the ſaid John 
hath above thereof complained againſt him the ſaid Thomas, to 
wit, at London aforeſaid, in the pariſh and ward aforeſaid ; and 
this he the ſaid John prays may be enquired of by the country, 

and the ſaid Thomas doth the like, &c. as 


I have taken for granted that the plain- defendant, ſubſequent to his coming of 
tiff does not mean to deny the plea of age, and have replied accordingly. 
infancy, but to rely on ſome promiſe by pay” T. Ba ROW. 


And 
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And the ſaid Thomas, as to the ſaid plea of the ſaid John, by Rejonder to re- 
him above in reply pleaded to the ſaid plea of the ſaid Thomas, by Picten of con- 


him ſecondly above pleaded in bar, ſays, that he did not, after ne . 


the ſaid Thomas attained the age Of twenty-one years, agree to fant. 
and confirm the ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned, or any or either of them, in manner and 

form as the ſaid John hath above in his ſaid replication alledged z 
and of this he the ſaid Thomas puts himſelf upon the country, &c. 

and the ſaid John doth the like, &c. 


p Vide 1. 1. R. 648. 


STEvENSoN, } AND ſaid John Stevenſon, who is under the Plea of infancy 
at the ſuit of J age of twenty-one years, by William Jones his b Suardian. 
WILLIAMS. * guardian, as ſpecially admitted by the court of 

our lord the king now here, to defend for defendant, comes 

and defends the wrong and injury, when, &c. and faith, that the 

ſaid defendant did not undertake or promiſe in manner and form as 

he ſaid plaintiff hath above thereof complained againſt him ; and 

of this he puts himſelf upon the country, &c.: And for further plea 

in this behalf he ſaid defendant, by leave, &c. ſays, that ſaid plain- 

tiff, ado non, ' becauſe he ſaith, that ſaid defendant, at the ſeve- 
ral times of the making of the ſaid ſeveral promiſes and undertakings 

in ſaid declaration mentioned, was an infant within the age of 
twenty one years, to wit, of the age of nineteen years and no 
more, to wit, at London, &c. aforeſaid; and this, &c.; where- 
fore, &c. if, &c. J. MoRGaANn. 


_ againſt ant, by him laſtly above pleaded in bar, faith, the promiſes 
STEVENSON. J that he, by any thing by ſaid defendant in his Were for neceſ- 
ſame plea alledged, ought not to be barred from having and main- — 
taining his aforeſaid action againſt defendant, be cauſe proteſting that 
ſaid defendant, at the time of the making of the ſaid ſeveral pro- 
miſes and undertakings in ſaid declaration mentioned, was of full 
age of twenty-one years, as ſaid defendant in his faid plea hath 
above alledged: Nevertheleſs, for replication in this behalf, faid 
plaintiff ſays, that ſaid goods, wares, and merchandizes fold and 
delivered by faid plaintiff to ſaid defendant, and ſaid work and la- 
bour done and performed, and ſaid materials and neceſſary things 
found and provided by faid plaintiff for ſaid defendant, were ne- 
cellary goods, wares, and merchandizes, work and labour, mate- 
rials and things fold and delivered, done, found, and provided 
by faid plaintiff for faid defendant, at his ſpeciai inſtance and re- 
queſt, and ſuitable to his eſtate and degree ; and that ſaid money 
in ſaid declaration mentioned to have been paid. laid out, and 
expended by ſaid plaintiff for the ſaid defendant, was ſo paid, laid 
out, and expended for buying and providing for faid defendant at 
his ſpecial inſtance and requeſt, things neceſſary for ſaid defend- 
ant, and ſuitable to his eſtate and degree, that is to ſay, at, &c. 
aforeſaid ; and this, &c. ; wnerefore, &c. his damages by him ſuſ- 
tained by reaſon of the an vi laid ſeveral promiſes 

| ä 


WILLIAMS 1 15 ſaid plaintiff, as to ſaid plea of ſaid defend- Replication, that 
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and undertaking in ſaid declaration mentioned to be adjudged to 
him, &c. | | 


promiſes, cc. af the ſuit of © pleaved, by way of reply to ſaid plea of ſaid de- 

were not ſor ne- WIIIIAS. J fendant by him above pleaded in bar, ſays, that 

; ſaid goods, wares, and merchandizes fold and delivered by faid 

plaintiff to ſaid defendant, ald faid work and labour done and per- 

formed, and ſaid materials and neceſſary things found and pro- 

vided by faid plaintiff for ſaid defendant, were not neceſſary goods, 

wares, merchandizes, work and labour, materials and things ſold, 

delivered, done, found, and provided by faid plaintiff for ſaid de- 

= fendant, and ſuitable to his ſaid defendant's eſtate and degree; and. 

that ſaid money in faid declaration mentioned to have been paid, 

laid out, and expended by faid plaintiff to and for the uſe of the 

faid defendant, was not money paid, laid out, and expended by 

faid plaintiff, for the buving and providing for ſaid defendant's things 

neceſſary for faid defendant ſuitable to his eftate and degree, 

as ſaid plaintiff hath above in his ſaid plea pleaded, by way of 

reply in that behalf alledged ; and of this he puts himſelf upon the 
country, &c. AE, J. MorGan, 


e, that STEVENSON 1 25 ſaid defendant, as to ſaid plea by him above 


Counts ; repli- againſ/ {| defendant by him above pleaded in bar, ſaith, that as he 
cation to others. Os BORN. ) cannot deny the ſaid plea of the ſaid defendant, he will 
E 8 not any further proſecute his bill in this preſent action or ſuit, as to 
neceſlaries ſuit the two laſt Counts thereof ; but as to the ſeveral other Counts of 
able for defend. the ſaid bill or declaration, he the faid plaintiff ſays, that he ought 
ant's degree. not, by reaſon of any thing by the ſaid defendant in that plea 
alledged, to be barred from having and maintaining his aforeſaid 
action in reſpect of ſuch premiſes againſt him the ſaid defendant, 
becauſe he the ſaid plaintiff ſays, that the work and labour, care and 
diligence, in the firſt and ſecond Counts of the ſaid declaration of 
him the ſaid plaintiff mentioned, was neceflary work and” labour, 
care and diligence, done, performed, and beſtowed by him the ſaid 
plaintiff for the ſaid defendant, at his ſpecial inſtance and reques, 
and ſuitable to his eſtate and degree, andthat the money mentioned 
in the third Count of the declaration was money laid out, expended, 
and paid by the ſaid plaintiff in the buying and providing for him 
the ſaid defendant, and at his like inſtance and requeſt, things ne- 
ceſlary for the ſaid defendant, and ſuitable to his eſtate and degree, 
to wit, at, &c. aforeſaid ; and this the faid plaintiff is ready to 
verify: wherefore he prays judgment, and his damages on occaſion 
of the non- performance of the 1aid promiſes and undertakings in 
the faic three firſt Counts of his aforeſaid declaration mentioned to 
be adjudged to him, &c. V. LAwEs. 


Nl. pros. toſome Cour AND the ſaid plaintiff, as to the ſaid plea of the ſaid 


HAMMOND» 


INFANCY.—REPLICATION, CONFIRMATORY PROMISE. 101 


HammonD and another > AND faid plaintiffs, as to ſaid plea of Replication te a 
againſt 4 ſaid defendant by. him above pleaded in fat of infancy, 
SMITH, the younger. > bar. ſays, precludi non, becauſe they ſay, ngr ned 8 
that though true it is that ſaid defendant, at the time of the mak - promiſe at full 
ing of ſaid ſeveral promiſes and undertakings in ſaid declaration age. 2 
mentioned, was within the age of twenty-one years, as ſaid de- Vide 1. Sira, 
tendant hath above in pleading alledged : Vet ſaid plaintiffs in fact _ R. 648 

further ſay, that ſaid defendant hath, ſince the making of ſaid  *' 7 
promiſes and undertakings, attained the age of twenty-one years, 

to wit, at, &c. aforeſaid; and that after ſaid defendant had at- 

tained to his {aid age of twenty-one years, and before the exhi- 

biting the bill of ſaid plaintiffs againſt ſaid defendant, to wit, on, 

&c. at, &c. aforeſaid, he ſaid defendant agreed to and confirmed 

ſaid ſeveral promiſes and undertakings of him ſaid defendant in ſaid 

declaration mentioned, and each and every of them; and this, 

&c.; wherefore they pray judgment, and their damages by them 

ſuſtained by reaſon of the not performing of {aid ſeveral promiſes 

and undertakings in ſaid declaration mentioned, to be adjudged to 

them, &c. V. LAWES. 


; See rejoinder to like replication, ante, 99. 


AND now at this day, that is to ſay, on Wedneſday next af- plea of infancy. 
ter fifteen days from the day of Eaſter in this ſame term, until which 
day the ſaid Julius had leave to imparl to the faid bill, and then 
to anſwer the fame, &c. as well the ſaid William by his faid attor- 
ney, as the ſaid Julius by Chriſtopher H the younger, his attorney, 
do come before our lord the king at Weſtminſter, and the ſaid 
Julius defends the wrong and injury, when, &c. and faith, that 
he did not undertake and promiſe in manner and form as the ſaid 
William hath above thereof complained againſt him, and of this 
he puts himſelf upon his country; and the ſaid William doth the 
like, &c.z and for further plea in this behalf, the ſaid Julius, by 
leave of the court here to him for this purpoſe granted, ac- 
cording to the form of the ſtatute in ſuch caſe lately made and pro- 
vided, fays, that the faid William ought not to have or maintain 
his aforeſaid action thereof againſt him, becauſe he ſays, that he 
the ſaid Julius, at the time of the making of the ſaid ſeveral pro- 
miſes and undertakings in the ſaid declaration mentioned, and each 
and every of them, was within the age of twenty-one years, to 
wit, of the age of nineteen years and no more; and this he the 
ſaid Julius is ready to verify : therefore he prays judgment if the 
ſaid William ought to have or maintain his aforeſaid action there- 
of againſt him, &c. | W. BALDWIN. 


againſt ing, neceſſaries found, goods fold ; mo- 
Wu. GRAHAM, eſq, ) ney paid, lent, had and received; ac- 
count ſtated ;z breacn, Plea, Infancy. - Replication, neceſſaries, 


(8 t page. 
* ee next page.) 1 3 | Add 


Jane WoDYEAR One nec fo for board and lodg.. 


102 
Replication as to 
ſome Counts, ne · 
ceff-ries tor 
board and dg - 
ing, and to the 
reſt, al. Fra. 
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And the faid Jane, as to the ſaid plea of the ſaid William by him 
above pl-adedin bar, as to the firſt, ſecond, third, and fourth Counts 
in the ſaid declaration mentioned ſays, [precludi non], becauſe ſhe 
ſays, that the ſaid thirty pounds in the ſaid firſt Count of the ſaid 
declaration mentioned, was for the neceſſary board, lodging, and 
maintenance of th--ſaid William, his degree requiring the ſame, 
before that time found aud provided by the faid Jane for the ſaid 
William, at his ſpecial inftance and requeſt; and that the ſaid ſum 
of thirty pounds in the ſecond Count of the ſaid declaration men- 
tioned, was tor the neceflary board, lodging, and maintenance of 
the ſad Wiiliam, his degree requiring the ſame, before that time 
found and provided by the ſaid Jane for the ſaid. William, at his 
like ſpecial inſtance and requeſt ; and that the ſaid ſum of thirty 


pounds, in the ſaid third Count of the faid declaration mention- 


Plez of Statute 
of Frauds, 


29. Car. a. 3.) N 


ed, was for necefiary victuals and food by the ſaid Jane before 
that time ſold and delivered by the ſaid Jane to the ſaid Wil- 
liam, his degree requiring the ſame, at his like ſpecial inſtance 
and requeſt ; and that the ſaid fum of thirty pourds in the faid 
4th Count of the ſ id declaration mentioned, was for other ne- 
ceſſary food and victuals by the ſaid Jane before that time ſold 
and delivered to the ſaid William at his like ſpecial inftance and 
requeſt, his degree requiring the ſame; and this ſhe is ready to 
verify: whercfore ſhe prays judgment and her damages, by rea- 
ſon of the non performance of the ſaid promiſes and undertakings 
in the ſaid firſt, ſecund, third, and fourth Counts of the ſaid de- 
claration to be adjudged to her; and as to the ſaid plea of the ſaid 
William by nim above pleaded in bar, as to the fifth, ſixth, ſeventh, 
and laſt Counts of the ſaid declaration, the ſaid Jane admits the 
ſame to be true, and will not further proſecute the ſaid William 
thereon ; therefore, as to thuſe Counts, let the faid William be 
acquit, and go thereof without day. 

W. CALDECOTT. 


—ͤ — . — 
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again F ration that ſaid plaintiff would not proceed to trial in 
NasH. Ja certain cauſe then at iſſue between plaintiff and one 


Rerp g ' DECLARATION ſpecial affumpfit, in conſide- 


R. J. defendant undertook to pay plaintiff the ſum of fifty pounds 


ö coſts, to be taxed for the declaration in this eauſe againſt 


Nas H, Non aſſumpſit. ad, by leave, &c. afio non, 
at the ſuit of f becauſe he ſays, that long before the making 
Rzap. of the promiſe and undertaking in the ſaid 
declaration mentioned, that is to ſay, by a certain a& of parlia- 

ment 
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ment begun and holden at Weſtminſter in the county of Middle- 
ſex on the eighth of May 1671, and from thence continued by 
ſeveral prorogations to fifteenth of Febuary 1676, entituled, An 
Act for Prevention of Frauds and Perjuries ;*”* it was and is 
amongſt other things enacted, that from and after the twenty- 
fourth day of June A. D. 1677, no action ſhould be brought 
whereby to charge any executor or adminiſtrator upon any ſpecial. 
promiſe, to anſwer damages out of his own eſtate, or whereby to 
charge the defendant, on any ſpecial promiſe, to anſwer the debt, 
default, or miſcarriage of another perſon, or to charge any perſon 
upon an agreement, upon conſideration of marriage, or upon any 
contract for ſale of lands, tenements, hereditaments, or any in- 
tereſts in or concerning them, or upon any agreement that was 
not to be performed for the ſpace of one year from the making 
thereof, unleſs the agreement upon which ſuch action ſhould be 
brought, or ſome memorandum or note thereof ſhould be writ- 
ten, and ſigned by the party to be charged therewith, or ſome 
other perſon thereunto by him lawfully authorized, as by the faid. 
AQ amongſt other things more fully appears: And the Ad defen- 
dant further ſays, that the ſaid plaintiff hath exhibited bis bill, and 
brought his ſaid action againſt him the ſaid defendant, upon the 
promiſes and undertakings in the ſaid declaration mentioned, for 
the default of the ſaid Robert Johnſon in the ſaid declaration men- 
tioned, and for no other purpoſe whatſoever; and there is not 
now, nor ever was, any agreement in writing touching the pro- 
miſes and undertakings of the ſaid defendant in the ſaid declara- 
tion mentioned, or any of them, nor is there, or ever was, any 
memorandum or note of them, or any of them, ſigned either by 
the ſaid defendant or any other perſon thereunto by him lawfully 
authorized; and this, &c.; wherefore, &c. if, &c, 
1 F ORD. 


To the above plea Mr. Warren drew mouſly of opinion, that the promiſe was 
a general demurrer, and on a ſecond ar- out of the ttatute, hecauſe of the new |, 
gument judgment was given for plain- conſideration of ſtaying a ſuſt begun, and 
tiff, the court of B. R. being unani- particularly of withdrawing d record. 


STATUTES or GAMING. 


FosrER As to the ſecond, third, and fourth promiſes, &c. The ſtat. of 
at the ſuit of © (non aſſumpſit), and alſo to the firſt, &c, actis of gaming, 9. 
EBB, non, becauſe he faith, that after the firſt day of _ 1 

May A. D. 1711, and before the making of the an indorea 
faid promiſſory note in the ſaid declaration mentioned, to wit, on note, that plain- 
the faid, &c. in the ſaid declaration mentioned, at, &c. aforeſaid, tiff and defend. 
the ſaid defendant and the ſaid P. A in the faid declaration men- ant played at 
tioned, played together at a game or play commonly 1 or 

; own 
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known by the name of, &c. for divers ſums of money upon tick 
and credit, and not for ready money; and that the ſaid defendant 
and P. A. ſo playing at the faid game or play with cards called, 
&c. he the ſaid defendant then and there, at one and the fame time 
and fitting, loſt to the ſaid P. A. and the ſaid P. A. at the ſaid 
one time and fitting, won of the ſaid defendant divers ſums of 
money, in the whole amounting to a ſum of money far exceeding 
the ſum of ten pounds, to wit, the ſum of, &c. whereof not any 
part was then and there paid to the ſaid P. A.; and thereupon the 
ſaid defendant afterwards, to wit, on the day and year laſt afore- 
- faid, at, &c. aforeſaid, made his certain note in writing, common- 
ly called a promiſſory note, his own proper hand being thereto 
ſubſcribed, bearing date the day and year laſt aforefaid z by which 
ſaid note the ſaid defendant promiſed to pay to the ſaid P. A. by the 
name of, &c. or order, the ſum of, &c. ſix months after date 
of the faid note, for value received by him the ſaid defendant, 
and then and there delivered the faid note to the ſaid P. A. 
for the payment of the money aforeſaid, to wit, of the ſaid 
pounds ſo loft by the ſaid defendant at the ſaid game or play with 
cards, and fo won by the faid P. A. of the ſaid defendant at the 
faid game or play with cards at the ſaid one time and fitting, and 
which ſaid note is the very fame identical note in the ſaid firſt Count 
of the ſaid declaration mentioned and ſet forth, and not another or 
different note, and that by means of the premiſes, and by force 
of the ſtatute in fuch caſe made and provided, the ſaid note 
was and is wholly void, and of no force and effect in the 
law; and this, &c. ; wherefore, &c. 
G. Names. 


- 


Replication, that (Precludi non), becauſe proteſting as to the ſufficiency of the 
the note is as gi- plea; proteſting alſo, that the ſaid P. A. in the ſaid plea men- 
or OT tioned, and the ſaid defendant did not play together at the ſaid 
— 1 the game, or play with cards called, &c. as the ſaid defendant hath 
gaming con. 19 his faid plea above alledged; proteſting alſo, that the ſaid de- 
ſideration. fendant did not loſe to the ſaid P. A. or the ſaid P. A. win of the 
| ſaid defendant, at the ſaid game or play, any money whatſoever, 
as the ſaid defendant- hath in his ſaid plea above alledged, for re- 
plication in this behalf the ſaid plaintiff ſaith, that the ſaid defen- 
dant, on the day and year in the ſaid declaration in that behalf 
made and delivered the ſaid note, in the ſaid declaration mentioned, 
co the ſaid P. A. for ſecuring the payment of the ſaid ſum of 
81 pounds at the time of the making of the ſaid note, really and Bona 
due and owing from the ſaid defendant to the ſaid P. A. 
for money by the ſaid P. A. before that time lent and advanced 
to the faid defendant ; without this, that the ſaid defendant made 
or delivered the ſaid note to the ſaid P. A. for the payment of mo- 
ney loſt by the ſaid defendant at the ſaid game or play with cards, 
or for money won by the ſaid plaintiff. of the ſaid defendant at 
the faid game or play with cards, as the ſaid defendant hath above 
| | ; in 
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in pleading alledged; and this he is ready to verify: wherefore he 
prays judgment, and his damage by him ſuſtained on occaſion of 
the not performing of the ſeveral promiſes and undertakings, and 
to be adjudged to him, &c, Ja. HEwIrr. 


+ 


And faid defendant, as to ſaid plea of ſaid plaintiff byhim above Rejoinder, tk- 
pleaded, in reply to faid plea of faid defendant by him above plead- ing iffye on the 
ed in bat as to ſaid firſt promiſe, &c. ſays, that ſaid plaintiff, woes, 
by reaſon of any thing in his ſaid plea fo pleaded in reply, con- | 
tained, actio non, becauſe proteſting that ſaid defendant 5 gotta 
on the day and year in ſaid declaration mentioned, in that 
behalf mentioned, or at any time make and deliver faid note 
in ſaid declaration mentioned, to ſaid P. A. for ſecuring the 
payment of pounds, at the time of the making of ſaid 
note, really and bona fide due and owing from ſaid defendaht 
to ſaid plaintiff, for money by the ſaid P. A. before that 
time lent and advanced to ſaid defendant in manner and form 
as ſaid plaintiff hath in his replication aforefaid alledged, 
for rejoinder in this behalf ſaid defendant faith, as before, that 
he did deliver ſaid note to ſaid P. A. for the payment of mo- « 
ney loſt by ſaid defendant to faid P. A. and won by faid 
plaintiff of ſaid defendant at ſaid game or play with cards, in 
manner and form as ſaid defendant hath above in his faid plea 
in that behalf alledged; and of this he puts himſelf upon the 
country, &c. 998 | | 


4 


— . — 
> 
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Machix AND the ſaid defendant, by his attorney, Plea of fiat. of 
againſt {comes and defends the wrong and injury, uſury, 12. dn. 
BREADEY. when, &c.; and as to the promiſe and under ſt. 2. f. 10. te 
taking in the firſt Count of the declaration mentioned, and there- — 2 
to alledged to have been made by him the ſaid defendant, and alſo at the ſuit of 
as to the ſaid promiſes and undertakingsin the ſecond Count of the payee v.drawer, 
ſaid declaration mentioned, and thereby alledged to have been made Smith v. Dover. 
by the ſaid defendant, he the ſaid defendant ſays, that the faid Doug. 413+ 
plaintiff ought not to have or maintain her aforeſaid action in re- 
ſpe& to ſuch promiſes and undertakings againſt him the ſaid de- 
fendant, becauſe he ſays, that the ſaid promiſſory note in the 
ſaid firſt Count, and the ſaid promiſſory note in the ſaid ſecond 
Count of the aforeſaid declaration mentioned, are one and the ſame 
promiſſory note, and not divers or different; and that after the 
twenty-ninth of September A. D. 1714, and before the making 
of the ſaid promiflory note, to wit, on the fourteenth day of Oc- 
tober A. D. 1779, at London, &c, aforeſaid, it was corruptly, _ 
| again 


1 
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againſt the form of the ſtatute in ſuch caſe made and provided; 
agreed by and between the ſaid defendant and the faid plaintiff, 
that the ſaid plaintiff ſhould, on that day, lend to the ſaid defend- 
ant the ſum of five pounds five ſhillings of lawful money of Great 
Britain, to be repaid by him the ſaid defendant at the end of fix 
months then next following, or ſooner, in caſe the ſame or any 
part thereof ſhould be wanted; and that the ſaid plaintiff ſhould 

forbear, and give to the ſaid defendant, time and day of payment 


of the ſaid ſum of five pounds five ſhillings ſo to be lent as afore- 
+ ſaid, until and for the time afterwards; and that, beſides lawful in- 


6 


1 
* 


time of the ſaid lending of the ſaid five pounds five ſhillings 


tereſt from the day of the lending of the ſaid ſum of five pounds 
Bel ſhillings to him the ſaid defendant until the repayment thereof, 


the ſaid defendant ſhould, for the ſaid forbearing and giving time 


and day of payment of the ſaid ſum of five pounds five ſhillings, 
until and for the time aforeſaid, alſo give and pay to the ſaid 
Ann, that is to ſay, at the time of her lending the ſaid ſum of five 

unds five ſhillings fo to be lent as aforeſaid, the ſum of five ſhil- 
Fin of lawful, &c.; and that, for ſecuring the payment by the 
faid defendant of the ſaid ſum of five pounds and five ſhillings fo 
to be lent as aforeſaid, with the aforeſaid lawful intereſt for the 


ſame, he the ſaid defendant ſhould, at the time of the lending of 


the ſaid five pounds five ſhillings to him the ſaid defendant as afore- 


ſaid, make and give to her the ſaid plaintiff his promiſſory note in 
writing, bearing date the fourteenth day of October in the year 
1779 aforeſaid, and then thereby promiſe to pay to her the ſaid 
plaintiff or bearer, at ſix months after the date of the ſaid note, 
or ſooner, if any ſhould be wanted, the ſaid ſum of five pounds five 
ſhillings fo to be lent as aforeſaid, with lawful intereſt for ſuch 
ſum : And the ſaid defendant in fact further faith, that the ſaid 


_ plaintiff, in purſuance of the faid corrupt agreement after the 
making thereof, to wit, on the ſaid fourteenth day of October in 


the year 1779 aforeſaid, at London, &c. aforeſaid, lent to the ſaid 
defendant the ſaid ſum of five pounds five ſhillings of lawful mo- 
ney of Great Britain, ſo agreed to be Jent to him as aforeſaid, to 
be repaid by him the faid defendant at the end of ſix months then 
next following or ſooner, in caſe the fame, or any part thereof, 
ſhould be wanted: And the ſaid plaintiff did then and there for- 
bear and give to the ſaid defendant time and day of payment 
of the faid ſum of five pounds five ſhillings ſo by her lent as 
aforeſaid, until and for the time aforeſaid; and he the faid 
defendant did then and there, that is to ſay, at the time of ſaid lend- 
ing of the faid five pounds five ſhillings, and in purſuance of the 
aforeſaid corrupt agreement, give and pay to the faid plaintiff the 
faid ſum of five ſhillings of lawful, &c. ſo by him agreed to be 
given and paid to the faid plaintiff as aforefaid which the ſaid plain- 
tiff then and there took, accepted, and received, of and from him 
he ſaid defendant, under and in purſuance of the aforeſaid cor- 
rupt agreement, and he the faid plaintiff did then and there, at the 


to 
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to him the ſaid defendant as aforeſaid, and further ſecuring the pay- 
ment of the ſaid ſum of money by him the ſaid defendant fo lent to 
him by the (aid plaintiff as aforefaid, with the ſaid lawful intereſt ſo 
agreed to be given and paid by him tl ſaid defendant as aforeſaid, 
make and give to her the faid plaintiff his the ſaid defendant's pro- 
miſſory note in writing, bearing date the ſaid fourteenth day of 
October in the year 1779, and did thereby promiſe to pay her the 
ſaid plaintiff or bearer, at fix months after the date of the 
faid note, or ſooner, if any ſhould be wanted, the ſaid ſum of 
five pounds five ſhillings, ſo by her lent to him the ſaid de- 
fendant as aforeſaid, with lawful intereſt for ſuch ſum ; which ſaid 
promiſſory note ihe the ſaid plaintiff then and there took, ac- 
cepted, aud received from him the ſaid defendant for the cauſe and 
purpole aforeſaid, and according to, and under and in purſuance of the 
aforeſaid corrupt agreement; and the ſaid defendant avers, that the ſaid 
promiſſory note ſo by him made and given under the aforeſaid cor- 
rupt agreement as aforeſaid, and the aforeſaid promiſſory note in 
the firſt and ſecond Counts of the ſaid declaration mentioned are one 
and the ſame promiſſory note, and that ſaid ſum of five thillings fo 
by him paid and given to the ſaid plaintiff, and the ſaid intereſt reco» 
vered and made payable by the aforelaid promiſſory note of him 
the ſaid defendant, exceeds the rate of five pounds for the for- 
bearing of one hundred pounds for one year, contrary to the form 
of the ſtatute in ſuch caſe made and provided; and this he is ready 
to verify:  wherefore he prays judgment if the faid plaintiff ought 
to have or maintain his aforeſaid action in this reſpect to the ſaid 
promiſes and undertakings in the ſaid firit and ſecond Counts in 
the ſaid declaration mentioned, and there'y alledged to have been 
made by him the ſaid plaintiff againſt him the ſaid defendant; and 
as to the third, fourth, and fifin Counts of the ſaid declaration, v affumpfe to 
he tae. ſaid defendant ſays, that he did not undertake or promiſe in 34, ath, and 5th 
manner and form as the ſaid plaintiff bath in thoſe: Counts com- Counts, | 
plained againſt nim; and of this he puts himſelf upon the coun- 


try, &c. 


If the defendant me ans to defend this evidence will otherwiſe deprive him of 
action, he had better plead the general hw defence. | 
iſſue only, as the ſmalleit variation in V. Lawss, 


AND the ſaid defendant, by A. B. her attorney, comes and StatutecfUſury, 
defends the wrong and injury, when, &c. and as to the promiſe 1 Ann ft. 2. 
and undertaking in the frit Count of the declaration men- pl own 

4 | e "Fre N on an 
tioned, fays, that the ſaid plaintiff ought not to have or maintain indorſed bill, at 
his aforeſaid action in reſpect of ſuch promiſe and undertaking the fu of in- 
againſt her; becauſe the ſays, that after the making ot the ſaid vorſee againſt 
bill of exchange in the ſaid firſt Count of the declaration men- Andorſer. 
tioned, to wit, on, &c. at, &c. it was corruptly and againft the 
form of the ſtatute in ſuch caſe made and provided, agreed by and 
between the ſaid plaintiff and the faid defendant, that the faid 

plaintiff 


- 


108 REPLICATION. CONSIDERATION bong fide. 


plaintiff ſhould lend and advance to her the ſaid defendant the ſum 
of pounds, and that the ſaid plaintiff ſhould give day of payment 
thereof to the ſaid defendant, until and upon, &c. and that the 
ſaid defendant, for the loan of the faid pounds, and for 
the giving payment thereof until and for the time aforeſaid, 
ſhould, at the time of the lending of the faid pounds 
by the ſaid plaintiff to the ſaid defendant, give and pay to the ſaid 
plaintiff the ſum of pounds, and that for ſecuring to the 
ſaid plaintiff the payment of the ſaid pounds on, &c. the 
ſaid defendant ſhould, at the time of the lending of the ſaid 
pounds by the ſaid plaintiff to the ſaid defendant in manner afore- 
ſaid, indorſe and deliver to the ſaid plaintiff the faid bill of ex- 
change in the ſaid firſt Count of the ſaid declaration mentioned, 
for the faid plaintiff to receive the money therein mentioned when 
the ſame ſhould become due : And the ſaid defendant further faith, 
that after the making of the ſaid agreement, to wit, on, &c. at, 
&c. aforeſaid, the ſaid plaintiff, in purſuance of the ſaid agree- 
ment, did lend and advance to the ſaid plaintiff the ſaid ſum of 
unds fo agreed to be lent to her as aforeſaid, and that 
the ſaid defendant did then and there give and pay to the ſaid 
plaintiff the ſaid ſum of pounds, ſo as aforeſaid agreed 
to be given and paid by the ſaid defendant to the ſaid plain- 
tiff for the forbearing and giving day of payment of 'the ſaid 
pounds fo by the ſaid plaintiff lent and advanced to the 
faid defendant as aforeſaid, and did alſo, in completion of the 
ſaid agreement, then and there indorſe and deliver to the faid plain- 
tiff the ſaid bill of exchange in the ſaid firſt Count of the ſaid 
declaration mentioned, for the purpoſe in that behalf before- 
mentioned, and the ſaid plaintiff then and there accepted, had, 
and received the ſaid bill, and alſo the aforeſaid pounds 
of and from the ſaid defendant for the purpoſe aforeſaid: And 
the faid defendant further faith, that the ſaid ſum of 
pounds ſo by her given and paid to the ſaid plaintiff on the occa- 
ſion, and in manner and for the purpoſe aforeſaid, exceeded the rate 
of five pounds for the forbearing and giving day of payment of 
one hundred pounds for one year, againſt the form of the ſtatute in 
ſuch caſe made and provided, and that the ſaid indorſement of the 
ſaid bill of exchange in this plea, and the indorſement thereof in 
the ſa id firſt Count of the ſaid declaration mentioned, are one and 
the ſame, and not divers or different; and this the defendant is 
ready to verify; wherefore ſhe prays judgment if the ſaid plaintiff 
ought to have or maintain his aforeſaid action in reſpect to the firſt 
promiſe and undertaking in the ſaid declaration mentioned. 
V. Laws. 


Replication that And the faid plaintiff, as to the ſaid plea of the ſaid defendant 
the confidera- by her above pleaded in bar, as to the promiſe and undertaking in 
- ann; the ſaid firſt Count of the ſaid declaration mentioned, ſays, that 
42 the uſury. Notwithſtanding any thing in that plea alledged, he ought 
Baynhamv.Ma-'to be barred from having and maintaining his aforeſaid action in 
che rs, 2. Stra. reſpect to ſuch promiſe and undertaking againſt her the ſaid de- 


871. Smith v | 
Dover, Doug!, fendant 


412. 


* 


d 


In DENIAL, &e. 8 


fendant, becauſe he ſaith, that the aforeſaid indorſement of the 
ſaid bill of exchange in the faid firſt Count of the ſaid declaration 
mentioned, was made by her the ſaid defendant, to him the ſaid 
plaintiff, upon a hond fide and good and valuable conſideration, to 


Voit, at Weſtminſter aforeſaid, without this, that it was agreed by 


and between him the ſaid defendant, and the ſaid plaintiff, in man- 


ner and form as the ſaid defendant hath above in her ſaid plea firſt 
above pleaded alledged, and this he the ſaid plaintiff is ready to 
verify, wherefore he prays judgment in reſpect to the ſaid promiſe 
and undertaking in the ſaid firſt Count of the ſaid declaration men- 


tioned, together with damages by him ſuſtained, on occaſion of : 


h promiſes to be adjudged to him, &c. | ; 
Rn IT avi: EIS i V. GiIsss. 


That in ſuch replication it is ſufficient * that being only a concluſion of law upon 


to traverſe the agreement generally, with= the facts. Vide Ann. 287. 
out making uſe of the word corruptly, 


— 
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AND the faid Richard, by A. B. his attorney, comes and de- confefion of 
fends the wrong and injury, when, &c. and as to the ſum of thir- the action as to 
teen pounds, parcel of the ſaid ſeveral ſums of money in the ſaid part, and non 


declaration mentioned, ſays, that he cannot deny the faid action 
of the ſaid John in that reſpect, nor but that he the faid Richard 
did undertake and promiſe in manner and form as the ſaid John 


hath ſuſtained damage by reaſon of the non-performance of the ſaid 
ſeveral promiſes and undertakings in the ſaid declaration mentioned 
as to the” ſaid ſum of thirteen pounds, that is to fay, to the amount 


thereof, over and above his coſts and charges by him about his ſuit 
in that behalf expended: and as to the reſidue of the ſaid ſeveral - 


ſums of money in the ſaid declaration mentioned, the faid Richard 
ſays, that he did not undertake and promiſe in manner and form as the 
ſaid Richard hath above thereof complained againſt him, and of this 
he puts himſelf upon the country, &c. and the ſaid John doth the 
like, and inaſmuch as the ſaid Richard hath not denied the ſaid ac- 
tion of the ſaid John, as to the ſum of thirteen pounds, part of the 


ſaid ſeveral ſums of money in the ſaid declaration mentioned, but 


admits the ſame to be true, and that the ſaid John hath ſuſtained 
damage on occaſion of the non-performance of the faid promiſes 
and undertakings in the ſaid declaration mentioned, as to that mo- 
ney to the amount thereof, that is to ſay, to thirteen pounds, over 
and above his coſts and charges, in that behalf the ſaid John prays 
judgment for thoſe damages over and above his coſts and charges 
therefore it is conſidered that the ſaid John do recover ſuch da- 
mages againſt the ſaid Richard, over and above his coſts and 

a charges 


afſumpſit as to 
the reſidue, with 
judgment as to 
Der &f ig the part con» 
hath above thereof complained againſt him, nor but the ſaid ſohn fefſed. 


8 
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charges in that behalf, but becauſe it is convenient that there be 
but one taxation of damages in this ſuit, therefore let all further 
proceedings, as to the damages and coſts, ſtay until after the trial 
of the ſaid iſſue above joined between the parties, and to try the - 
faid iſſue ſo joined between the faid parties, the ſheriff is commanded. - 
that he cane to come here in twelve, &c. by whom, &c. 
who neither, &c. to recognize, &c. becauſe as well, 0 
, . AWES, 


(a) Plea to de- AND now at this day, that is to ſay, on Tueſday after eight 
13 days of St. Hilary in this ſame term, until which day the faid Peter 
tor. ft; Nen af. had leave to imparle to the faid bill, and then to anſwer the ſame, 
r, 2d plea, &c. as well the ſaid George, by his ſaid attorney, as the ſaid 
that the plaitiff Peter, by W. B. his attorney, do come b: fore our lord the king, 
did 1 — at Weſtminſter, and the faid Peter comes and Cefends the wrong 
T . and injury, when, &c. and ſays, that he did not undertake, or 
required by 13. promifs in manner and form as the ſaid George hath above thereof 
& 14. C. 2. 3d complained againſt him, and of this he puts himſelf upon the 
plea, that Plain - country, aud the ſaid George doth the like: and for a further plea 
air dd ne Pf in this behalf, as to the ſeveral promiſes and undertakings in the 
2 the hand ſaid firſt, ſecond, and third Counts of the faid declaration men- 
of the biſhop, tioned, the ſaid Peter, by leave of the court for this purpoſe firſt 
and read the had and obtained, according to the form of the ftatute in ſuch caſe 
ame in the made and provided, ſays, that the ſaid George ought not to have 
* "= che his aforeſaid action maintained againſt him, becauſe he ſays, that 
2 above. men- the ſaid office of curate, in the ſaid firſt Count of the ſaid decla - 
tioned. . ration mentioned, and the faid office of curate in the ſaid ſecond 
Count of the ſaid declaration mentioned, and the ſaid office of 

curate in the ſaid third Count of the ſaid declaration mentioned, 

are one and the ſame, and not other or different offices: and the 

faid Peter in fact further ſaith, that the ſaid George did not at, or 

before his taking poſſeſſion of the faid office, ſubſcribe the declara- 

tion or acknowledgemeat of conformity in the behalf required, in 

and by a certain act of parliament made and paſſed in the thir- 

terntu and fourteenth-years of the reign of his late majeſty king 

Charles the Second, intituled, An act for the uniformity of pub- 

lic prayers, and adminiſtration of the ſacrament, and other rites 

and ceremonies, and for the eſtabliſhing the form of making, or- 

daining, and conſecrating biſhops, prieſts, and deacons in the 

church of England, according to the form and effect of a cer- 

tain act of parliament, but failed therein, to wit, at, &c. whereby, 

aud by force of the ſaid act of parliament, the ſaid George loſt 

and forfeited the ſaid office of curate, and became and was utterly 

diſabled and zp/o facto deprived of the ſame; for which reaſon he 

the ſaid Peter at and during the faid time, when, &c. did prevent 


and hinder the ſaid George from officiating in the ſaid office, as 


( See the declaration, Vol. III. 68. 
he 
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he lawfully might for the cauſe aforeſaid, and did not pay to him 

the ſaid George the ſaid yearly ſum of fifty pounds, in the ſaid 

firſt, ſecond, and third Counts of the ſaid declaration mentioned, 
whereof the ſaid George hath above complained againſt him the 

ſaid Peter, and this he the faid Peter is ready to verify, wherefore 

he prays judgment if the faid George ought to have his aforeſaid 

action thereof maintained againſt him: And for a further plea in 2d plea. 
this behalf, as to the ſaid ſeveral promiſes and undertakings in the 
faid firft, ſecond, and third Counts of the ſaid declaration men- 
tioned, the faid Peter by like leave, &c. according to the form, &c. 

fays, that the faid George ought not to have, &c. becauſe hg favs, , 
that the ſaid office of curate in the faid firſt Count of the ſid de- 
claration mentioned, and the ſaid office of curate in the ſaid ſecond 

Count in the ſaid declaration mentioned, and the ſaid office of 
curate in the ſaid third Count of the ſaid declaration mentioned, 

are one and the ſame office, and not other or different offices: 
And the faid Peter in fact further ſaith, that the ſaid George did 3a plea. 
not procure a certificate under the hand and ſeal of the ſaid arch- | 
biſhop, biſhop, or ordinary of the dioceſe wherein he the faid 
George was and officiated as curate of the ſaid united pariſhes 

that is to ſay, a certificate of the ſubſcription by him the faid © © - 
George of the ſaid declaration or acknowledgment of conformity, 

in that behalf required in and by the faid act of parliament, nor. FR. 
did publicly and openly read the fame, together with the 1 
ſaid declaration or acknowledgment aforeſaid, upon any Lord's 
day within three months following, ſuch ſubſcription in the 
church of the ſaid united pariſhes where he the ſaid George fo 
officiated as aforeſaid, in the preſence of the congregation there 
aſſembled in the time of divine ſervice, according to the form, &. 

of the ſaid act of parliament, but failed therein, to wit, at, &c. 
whereby, and by force of the ſaid act of parliament, the ſaid George 
loſt the ſaid office of curate, and became and was utterly diſabled 

and ipſe fafo deprived of the ſame, for which reaſon he the ſaid 

Peter at and during the ſaid time, when, &c. (being after the ex- 
piration of the ſaid three months) did prevent and hinder the ſaid 
George from officiating in the faid office as he lawfully might for 

the cauſe aforeſaid, and did not pay to him the ſaid George the ſaid 

yearly ſum of fifty pounds in the ſaid firſt, ſecond and third Counts 

of the ſaid declaration mentioned, wher-of the ſaid George hath 

above complained againſt him the ſaid Peter, and this he the faid 

Peter is ready to verify, wherefore he prays judgment, if the ſaid 
George ought to have his aforeſaid action thereof maintained 

againf him, &c. | a 
| SAMUEL SHEPHERD, 


7 
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Replication. And the ſaid George as to the ſaid plea of the ſaid Peter, by him 
ſecondly above 3 in bar, as to debe ſeveral promiſes 0 the 
firſt, ſecond, and third Counts of the ſaid declaration mentioned, 
ſays, that the ſaid George ought not to be barred from having his 
aforeſaid action thereof maintained againſt him the ſaid Peter, be- 
cauſe he the ſaid George ſays, that though true it is that the ſaid 
office of curate in the ſaid firſt Count of the ſaid declaration men- 

- tioned, and the ſaid office of curate in the ſaid ſecond Count cf the 
ſaid declaration mentioned, and the faid office in the ſaid third 
Count of the ſaid declaration mentioned, are one and the ſame 
office, and not other or different offices, as the ſaid Peter has 

by abovMn his ſecond plea alledged : yet he the faid George in fact 

| furthef ſaith, that he the ſaid George did, before his taking poſ- 

8 8 ſeſhon®of the ſaid office, to wit, on, &c. in, &c. ſubſcribe the 
declaration or acknowledgment of conformity in that behalf re- 

quired in and by the ſaid act of parliament, in the faid ſecond plea 

of the ſaid Peter mentioned; and this he the faid George prays may 

be enquired of by the country: and the ſaid George, as to the ſaid 

plea ofthe ſaid Peterby him laſtly above pleaded in bar, as to the ſaid 

ſeveral promiſes and undertakings in the ſaid firſt, ſecond, and 
third Counts of the ſaid declaration mentioned, 55 that he ought 


1 not to be barred from having his aforeſaid action thereof maintained 
4 - againft him the ſaid Peter, BE proteſting the ſaid plea ſo laſtly 
6-2 above pleaded, and the matters therein contained in manner and 

7 © form as the ſame are above pleaded and ſet forth, are not ſufficient 


in law to bar him the ſaid George from ans Fan maintaining 

his ſaid action thereof againſt the ſaid Peter. For replication in 

- », this behalf the ſaid George faith, that though true it is, that the 

« * aid office of curate in the ſaid firſt Count, &c. ſecond Count, 
: &c. and third Count, &c. are one and the ſame office, and not 
. + + other or different offices, as the ſaid Peter hath above in his ſaid 

plea laſtly above pleaded alledged: yet the ſaid George in fact 

* further Aich, that he the ſaid George, before his taking poſſeſſion 
of the ſaid office, to wit, on, &c. in, &c. did proc ure himſelf to 

be duly licenſed by the biſhop of London, in whoſe dioceſe the 

ſaid church of the ſaid united pariſhes of St. M. and St. G. in the 

city of London was, and from thenceforth hitherto bath -been, and 

{till is ready to perform the office of curate in the ſaid church, and 

did then and there, in due manner, ſubſcribe the declaration or ac- 
knowledgment of conformity by law in that behalf required, and 

did then and there procure a certificate under the hand and ſeal of 

the ſaid biſhop of London, of ſuch ſubſcription by him the ſaid 

2 George, of the ſaid declaration or acknowledgment of conformity, 
and thedaid George in fact further ſaith, that having obtained ſuch 
licenſe as aforeſaid, from the faid biſhop of London, and having 
ſo ſubſcribed ſuch declaration or acknowledgment of conformity 
7 as aforeſaid, and having alſo obtained ſuch certificate thereof as 
aforeſaid, he the ſaid George afterwards, to wit, on, &c. did 
enter upon, and was received by the ſaid Peter into his ſaid office 
of a curate, in his the ſaid Peter's church of the aforeſaid united 

| pariſhes 
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pariſhes, and did continue to perform the ſaid office, and to offi- 
ciate in the faid church until and upon the ſeventeenth day, &c. 
and that on that day, that is to ſay, on the ſaid ſeventeenth day, 
&c. the ſaid biſhop of London, upon a certain viſitation then and 
there by him made in and of his ſaid dioceſe, to wit, at London. 
aforeſaid, in the ſaid pariſh of, &c. in due manner allowed of, and 
confirmed the ſaid licenſe fo hy him granted to the faid George as 
aforeſaid, and then and there aſſented to the ſaid George con- 
tinuing in the poſſeſſion of, and officiating in his faid office of 
curate in the ſaid church of the ſaid united pariſhes, and he the 


ſaid George did thereupon continue, and by and with the aſſent 


and conſent of the ſaid Peter, was continued in the ſaid office from 
thence until he the ſaid Peter afterwards, and long before the ex- 
piration of three months from ſuch confirmation of the ſaid licenſe 
of the ſaid George as aforeſaid ; and alſo before he the ſaid George 
could or was enabled to read the ſaid certificate of the ſaid biſhop 
of the ſaid ſubſcription by him the ſaid George of his aforeſaid de- 
claration or acknowledgment of conformity, in the ſaid church of 
the ſaid united pariſhes, on ſome Lord's day, in the preſence of the 
congregation there aſſembled, in the time of divine ſervice, to 
wit, on, &c. in the ſaid declaration mentioned, of his own 
wrong prevented and hindered the faid George from any longer 
officiating in the ſaid church, and then and from thenceforth hi- 
therto hath wholly excluded and kept him from and out of the 
faid church, and hindered and prevented him from officiating 
therein, as in the ſaid firſt, ſecond, and third Counts of the ſaid 
declaration is alledged, and thereby hindered and prevented him 


from reading in the ſame, the faid certificate of the ſaid biſhop of 


the ſaid ſubſcription by him the ſaid George of his ſaid declaration 
or acknowledgment of conformity, within the faid ſpace of three 
months then next following the ſaid confirmation of his ſaid licenſe, 
to perform the ſaid office of curate in the ſaid church as he other- 
wiſe could, might, and would have done, and the ſaid George in 
fact furtner ſaith, that the ſaid Peter did not at any time whilſt the 
faid George ſo officiated and continued in his faid office of curate, 
in the ſaid church as aforeſaid, object to his ſo officiating in the 
ſame, upon the ground of his not having read the faid certificate 
of his ſaid ſubſcription of the ſaid declaration or acknowledgment 
of conformity, or on any other ground whatſoever, but during all 
that time aſſented to, and acquieſced in his ſo officiating in the 
faid church, and from time to time, and after the expiration of 
three months from his ſo ſubſcribing ſuch declaration or acknow- 
ledgment of conformity as aforeſaid, paid him the ſaid yearly ſum 
or ſalary of fifty pounds, in the ſaid firſt, ſecond, and third Counts 
of the ſaid declaration mentioned, to wit, at, &c.; and this he 
the ſaid George is ready to verify, wherefore he prays judgment, 
and his damages by him ſuſtained on occaſion of the premiſes in 
the ſaid firſt, ſecond, and third Counts mentioned, to be adjudged 
to him, &c, &c, V. LAWES. 
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Plea in bar, that 
one of the plain- 
tiffs was 
ner with the de 


IN AVOIDANCE—JOINT: CONTRACT. 


See the following ſtatutes and autho. 
rities of the above replication, viz. the 
ſtatutes of 13. & 14. Car. II. c. 4. ſ. 3. 
9, 10, 11, 12. ; 2. W. & M. f 1. c. 8. 
l. 12.3 12. Ann. ſ. 2. c. 7.; 2. Geo. II. 
c. 31. ſ. 8.; and 23. Geo. II. c. 28. 
ſ. 1. ; and the caſes of Martyn v. Hind, 
Cowp. 437, and Doug. 137. Lewis v. 
Milburn, 3. Wilf. 355. Powel v. Mil- 
bank in the notes of fo. 399. of Term Re- 
ports, Carver v. Pinkney, 3. Lev. 82. and 
Monk v. Butler. 1. Roll. Reports, 83. 
This plea may be ohjected to upon 
the following grounds, viz. Firſt, for 
not ftating a ſentence of deprivation, 
and as to that he is referred to the 16th 
ſect. of the ſtat. of Car. (which ſeems 
to recognize the neceſſity for ſuch a ſen- 
tence), and to the argument of Mr. 
Serjeant Glynn, in the caſe of Powell v. 
Millbank, together with !'Ayliff's Caſe 
Com. 30g. Secondly, as the declaration ef 
conformity in 9. i. of the ſtat. of Car. is in 
part altered and aboliſhed, not only by 
the 12. ſ. of the ſaid act, but by the ſub- 
ſequent ſtatute of 2. W. & M. in con- 
fning the declaration to the ſtat. of Car. 
merely without taking any notice of the 
others, that in part alter and aboliſh the 
declaration as required by that act; and 
Thirdly, it is to be conſidered, whe- 
ther the three months for reading the 
certificate ought not to be computed 
from the obtaining of ſuch certificate, 


and not from the ſubſcription of the decla- 


ration of conformity, and to have been 
fo pleaded, for the ſubſcriptions may be at 
one time, and the certificates at another, 
not within three months from the ſub. 
ſcription of the declaration; and Fourthly, 
Whether as the third Count of the de- 
claration is for the arrears of the ſalary 
merely, and does not expreſsly ſtate them 


to be ſuch as aroſe after the diſturbance 

of the plaintiff in his office, the plea 

founded on a diſability during ſuch dif- 

turbance, ought not to have averred that 

no part of the ſalary claimed in the 3d 

Count, became due prior to ſuch diſ- 
turbance, ſor otherwiſe it may have be- 

come due previous to that period, and 

then it may be queſtioned whether ſub. 

ſequent deprivation be an anſwer to it, 

and whether, under the circumſtances 

ſtated, any advantage can now be derived 

from obtaining a certificate of a lawfut 
impediment under ſtat. of 23. Geo. III. 


And further, whether as the plaintiff, 
from the caſe of Powell v. Milburn, 
ſeems ſtill open to put the defendant as 
the proof of non- conformity on the if 
to the common Counts, is it, or is it 
not adviſeable co offer a replication upon 
the plea to the ſpecial Counts, or to 
abandon them, and reſt upon the Count 
for money had and received ? or whether 
it is better to demur to the plea, or whe- - 
ther it might not be worth while to ha- 
zard a general replication of de injuria ſua 
propria abſque tali cauſa, and under that 
replication (ſuppoſing an ĩſſue to be taken 
on it), contend that the defendant ſhould 
prove the <obole of his plea, which he is 
incapable of doing, the plaintiff having, 
in fact, obtained his certificate of the de - 
claration or acknowledgment. + 

J Have drawn a replication on the cir- 
cumſtances of this caſe, rather with a 
view to the the facts than as a repli- 
cation to be abided by. Indeed this 


© Caſe is ſo fingularly new and awk- 


ward, that it is difficult to deviſe on 
what the replication ought to be; on the 
whole, I am therefore more inclined in 
favour of a general one. V. LAWES. 


— — . 
OTHER PLEAS in AVOIDANCE. 


AND the ſaid defendants by A. B. their attorney, come and 
defend their wrong and injury, when, &c. and lay, that they did 


k not undertake and promiſe in manner and form as 


e ſaid plaintiff 


fendants, and hath above thereof complained againſt them, and of this they put 
therefore could themſelves upon the country, &c. and the faid plaintiffs do ſo like- 
wiſe; and for further plea in this behalf, they the ſaid defendants 


not ſue, - 


- by leave of, &c. according to, &c. ſay, actio non, becauſe they 
ſay, that the ſaid ſeveral promiſes and undertakings 


in the faid de- 


claration mentioned (if any ſuch was or were made) were and each 
of them was made by them the ſaid defendants, together with the 


faid W. M. one of the plaintiffs in this cauſe, jointly, and _ by 
* 
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them the ſaid defendants ſeparately, from and without the ſaid 
W. M. to wit, at, &c.: And this, &c. wherefore, ＋ i &e. 
OT e to + GlBBs., 


Mr. Wood figned a demurrer to this, Mr, Gibbs firſt drew a plea in abate- 

but declining arguing it, though the at- ment, but afterwards pleaded this plea 

ter in diſpute was upwards of twenty in bar, | 

thouſand pounds, ſo that the action was 
barred. | 


— 


: 1. Non Aſſumpfit. But for further plea in this behalf, as to plea (to a des 
the ſaid promiſe and 2 in the ſaid declaration mentioned, claration on a 
he the faid George, by leave of, &c. ſays, adio non, becauſe he promiſſory note, 
ſays, that before the time of the making of the ſaid promiſſory mr ear 
note in the ſaid declaration mentioned, that is to ſay, by a certain hint was 
inquiſition taken at the ſeſſion of the peace of oyer and terminer, tried at B. for 
— general goal _ of our ſaid lord the king's goal at New- murder, and 
| | gate, in the city of Briſtol, and county of the ſame city, on, &c. ſ{emenced to bs 
in the eighteenth year of the reign of our ſovereign-lord George ; nr in 
the third, by the grace, &c. before J. D. mayor of the ſaid city; fall force. 
] D. recorder of the ſaid city, and M. S. eſquire, one of the al- 
dermen of the faid city, and other their aſſociates, juſtices of our 
faid lord the king, affigned by virtue of certain letters patent of 
the lady Ann, late queen, &c. under the great ſeal of Great Bri- 
tain, bearing date at Weſtminſter, the twenty - fourth day of July, 
in the ninth year of the reign of the ſaid late queen, granted and con- 
firmed to the mayor, burgeſſes, and commonalty of the city afore- 
faid, and their ſueceſſors, and by which ſaid letters patent the ſaid 
late queen willed, that the mayor, recorder, and aldermen of the ci 
aforeſaid for the time being, or any three or more of them (where- 
of the mayor and recorder of the faid city for the time being to be 
3 be ſuch juſtices to enquire by the oaths of good and 
lawful men of the county of the ſaid city of Briſtol aforeſaid, as 
well within the liberties as without, by whom the truth of the 
caſe might be the beſt known of all treaſons, murders, raviſh- 
ments of women, and other felonies whatſoever, as alfo of all treſ- 
paſſes and miſdemeanors within the county, precinct, and liberties - 
of the ſaid city of Briſtol, by whomſoever or howſoever done, per- 
petrated, and committed, - and alſo all indictments whatſoever 
before the ſame juſtices of our ſaid lord the king, or any other our 
late juſtices of our ſaid lord the king, or any of them within the 
county of the city aforeſaid, taken to hear and determine, and the 
goal of our ſaid lord the king, of the county of the ſaid city of 
Briftol, of the priſoners therein being to deliver, then and there 
ſworn and charged to enquire as well for our ſaid lord the king, as 
for the body of the ſaid county of the ſaid city of Briſtol aforeſaid: 
It was preſented « that the ſaid John, by the name and deſcription Indiament for 
of, &c, not having the fear of God before his eyes, but being murder, 
moved and ſeduced by the inſtigation of the devil, on, &c. with 
| force and arms, at, &c. in, * upon one A. B. in the __ w 
2 


PLEAS w AVOI DANCE. 


God, and our ſaid lord the king, being then and there feloniouſly, 
wilfully, and of his malice afore - thought, did make an aſſault: and 
that the faid John, a certain piſtol of the value of five ſhillings, 
then and there charged and loaded with gunpowder, and one 
leaden bullet, which ſaid piſtol charged and loaded as aforeſaid, he 
the ſaid John in his right hand then and there had and held to 
againſt and upon the ſaid A. B. and then and there feloniouſly, wil- 
fully, and of his malice atore-thought, did ſhoot and diſcharge ; 
and that the ſaid John with the leaden bullet aforeſaid, out of the 
piſtol aforeſaid, then and there by force of the gunpowder 
aforeſaid, ſhot, diſcharged, and ſent forth as aforeſaid, the ſaid 
John then and there Rtogiouſty, &c. did ſtrike, penetrate, and 
Wound giving to the ſaid A. B. then and there with the leaden bul- 
let fo as aforeſaid, ſhot, diſcharged, and ſent forth out of the piſ- 
tol aforeſaid, by the ſaid John, in and upon the left fide of him the 
fſaid A. B. one mortal wound of the depth of four inches, and of 
the breadth of half an inch, of which ſaid mortal wound the ſaid 

A. B. then and there immediately languiſhed, and languiſhing 
then and there lived for three quarters of an hour, at the end of 
Which ſaid three quarters of an hour, on, &c. at, &c. the faid A. B. 
of the mortal wound aforeſaid died; and alſo the jurors aforefaid, 
upon their oath aforeſaid, did ſay, that the ſaid John then and 
there in manner and form aforeſaid, feloniouſſy, &c. did kill and 
murder, againſt the peace of our ſaid lord the king, his crown and 
dignity,” whereupon the ſheriffs of the ſame city and county of the 
fame city were commanded that they ſhould omit not by reaſon 
of any liberty in their bailiwick, but that they ſhould take the ſaid 
ohn, if he might be found in their bailiwick, and him ſafely 
keep to anſwer our ſaid lord the king, concerning the felony and 
murder whereof he ſtood indifted : whereupon afterwards, to wit, 
at the ſame ſeſſion of peace of oyer and terminer, and general goal 
delivery of our ſaid lord the king's goal of Newgate aforeſaid, held 
as aforeſaid, on, &c. in the eighteenth year of the reign of our 
faid lord the king, care the ſaid John, under the cuſtody of C. D. 
and E. F. ſheriffs of the city aforeſaid, and county of the , ſame 
city, in whoſe cuſtody in the ſaid goal of the ſaid lord the king, 
in the city aforeſaid, and county of the fame city, for the cauſe 
aforeſaid, he had been duly committed, and being brought to the 
bar there in his proper perſon was committed to the cuſtody of 
the aforeſaid ſheriffs, &c. and forthwith of the premiſes aforeſaid, 
in the indictment aforeſaid above ſpecified and charged, being 
aſked in what manner he would acquit himſelf thereof, he the ſaid 
John ſaid, he was not guilty thereof, and concerning that for 
good and evil, he puts himſelf upon the country; and J. A. town- 
clerk of the ſaid city, and county of the ſame city, who for our 
ſaid lord the king proſecuted in that behalf, did fo likewiſe ; there- 
upon it was commanded that a jury ſhould thereupon there imme- 
diately come before the ſaid juſtices of the faid lord the king, by 
whom the-truth of the matter might be better known, and wha 
had no affinity to the ſaid John, to recognize upon FG, 
| | Whether 
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whether the ſaid John was guilty of the ſaid felony and murder in 
the aforeſaid indictment mentioned, or not, becauſe as well the 
ſaid J. A. who proſecuted for our ſaid lord the king in that be- 
half, as the ſaid John, had put themſelves upon that Jury, and the 
Jurors of that jury by the ſaid ſheriffs for that purpoſe duly im- 
pannelled and returned, to wit, T. D. &c. being called, came; 
and being choſen, tried, and ſworn to ſpeak the truth of and con- 
cerning the premiſes in the ſaid indictment ſpecified, upon their 
oath ſaid, that the ſaid John was guilty of the ſaid felony and mur- 
der in the ſaid indictment above ſpecified, in manner and form as 
were therein charged againſt him, and that the faid John at the 
time of the committing of the ſaid felony and murder, or at any 
time fince, had not any goods or chattels, lands or tenements, to 
the knowledge of the Vid jurors; and upon that the faid John was 
aſked. by the Court there, whether he had any thing to fay for 
himſelf, why the Court ought not to proceed to judgment upon 
the ſaid verdict, who ſaid nothing, beſides what he had ſaid before 
faid, whereupon all and ſingular the premiſes being ſeen and under- 
ſtood by the Court there, it was conſidered by the Court there, 
that the ſaid John ſhould be hanged by the neck until he ſhould be 
dead, on Wedneſday the twenty-ninth of April, in the eighteenth 
year, &c. and that his body ſhould be afterwards delivered to R. S. 
ſurgeon, to be diſſected and anatomized; and the ſaid ſheriffs were 
commanded to take him, &c. to ſatisfy, &c. as by the record and pro- 
ceedings thereof more fully appears: And the ſaid defendant further 
ſays, that the judgment aforeſaid, at the time of the making the ſaid 
. promiſſory note in the faid firft Count of the ſaid declaration men- 
tioned, and alſo at the time of the making the ſaid indorſement 
« thereon, in that Count mentioned, was in full force and effect, 
not reverſed, annulled, diſcharged, made void, or pardoned by our 
faid lord the king, to wit, at, &c. and the ſaid defendant avers, 
that the ſaid John in the ſaid record mentioned, and the ſaid John 
in the ſaid firſt Count of the ſaid declaration mentioned, are one 
and the ſame perſon, and not different, to wit, at, &c. and this, 
Kc. wherefore he prays judgment, if the ſaid John, as to the ſaid 
promiſe and undertaking in the ſaid firſt Count mentioned, ought _ 
to have, or maintain his aforeſaid action thereof againſt him, &c.: 
And for further plea in this behalf, as to all the ſaid promiſes and Set. off of a pro- 
undertakings in the ſaid declaration mentioned, the faid defendant miſſory note gi- 
by leave of, &c. ſays, actio non, becauſe he ſays, that the ſaid 8 4 Lee 
John, long before the exhibiting the bill of him the ſaid John, Ss | 
was, and {till is indebted to him the ſaid defendant, at, &c. in 
more money than at the time of exhibiting the bill of him the ſaid 
John, was, and now is due and owing from the faid defendant 
to the faid John, by reaſon of the non performance of the ſeveral 
promiſes and undertakings in the ſaid declaration mentioned, to 
wit, in the ſum of one hundred pounds of, &c. upon and by vir- 
tue of a certain promiſſory note in writing, made and ſubſcribed 
by the faid John, and bearing date, &c. and delivered by, the ſaid 
John to one C. D. to wit, at, &c. whereby the nd: N, one 
A I 3 .month 
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a REPLICATION, &c. In AVOIDANCE. 


month after date, promiſed to pay to the ſaid C. D. or order, the 
Tum' of ten pounds, as value received, and which ſaid note, before 
the exhibiting of the bill of the ſaid John, had been duly indorſed 
by the ſaid C. D. to H. K. and by the ſaid H. K. to one W. D. 
and by the faid W. D. to the ſaid defendant, and which ſaid pro- 
miſſory note, at the time of exhibiting the bill to the ſaid John 
was, and ſtill is in full force: and alſo, &c. common articles of 
a ſet off, and common concluſion. G. Woo. 


Replication to And the ſaid John, as to the ſaid plea of the ſaid George, by 
the laſt plea of him ſecondly above pleaded in bar, as to the faid promiſes and un- 
nul tie] record. ꝗertakings in the ſaid firſt Count of the ſaid declaration mentioned, 
— ſays that, precludi non, from having and maintaining his aforeſaid 
ation to recover his damages againſt the ſaid George, by reaſon 
of the non performance. of the ſaid promiſe and undertaking in the 
faid firſt Count of the ſaid declaration mentioned, becauſe he ſays, 
that there is not any ſuch record of the conviction and attainder of 
the ſaid John, as the ſaid George hath above in pleading alledged: 
And this, &c. wherefore, &c. and his damages, by reaſon of the 
non performance of the ſaid promiſe and undertaking in the ſaid 
firſt Count of the ſaid declaration mentioned, to be adjudged to 

him, &c, Iſſue on ſet off. S. LAWRENCE, 


Rejoinder, ] And the ſaid George, as to the faid replication of the ſaid John, 
4% record, and hy him above made to the ſaid plea of the ſaid George, by him ſe- 
preys acm condly above pleaded in bar, as to the ſaid promiſe and undertak- 
ing in the ſaid firſt Count of the faid declaration mentioned, faith, 
that there is no ſuch record of the conviction and attainder of the 
faid John, as the ſaid George hath above in pleading alledged; 

and this he is ready to verify by the record itſelf, now remainin 
in the cuſtody of the faid king's juſtices of oyer and terminer, od 
general goal delivery of the ſaid king's goal of Newgate, in and 
for the ſaid city of Briſtol, and county of the ſame city; and here- 
upon the ſaid George prays the king's writ of certiorari to be di- 
rected to the ſaid juſtices, to certify to the ſaid court of our ſaid 
lord the king, before the king himſelf, whether there be ſuch re- 
cord of the conviction and attainder of the ſaid John, as the ſaid 
8 George hath above in pleading alledged or not, and it is granted 
returnable on , next after „next coming. G. Woop. 

See Certiorari Criminal Diviſion, poſt. 


Declaration r = AND the faid Thomas Legal, by William Robert Duill his 


work and la- pag 
ads this attorney, comes and defends the wrong and injury when, &c. and 


&c, Plea, xt, ſays, that he did not undertake or promiſe in manner and form as 
Nen efſumpfit. the ſaid Saward and Thomas Andrews, have above thereof com- 
ad, that defend- plained againſt him the ſaid Thomas Legall ; and of this he puts 
ant entered into himſelf upon the country, &c. ; And for further plea in this be- 


a deed of com- 
poſition with his creditors, to pay a pound rate in hand, and the remainder in four years, they cove- 
nanting net to ſue within four years. See Heathcote 9. Crookſhanks, 2, T. Rep. 24. Cockſhot and 
Bennett, 2. T. Rep. 763. CEE 

half, 


- COMPOSITION WITH CREDITORS. 


half, the ſaid Thomas Legall, by leave of the Court here for that pur= _ 


poſe firſt had and obtained, ſays, that the ſaid 8. and T. A. ought not 
to have or maintain their aforeſaid action thereof againſt him, becauſe 
he the ſaid T. L. ſays, that before the ſaid W. G. became a bankrupt, 
and before the 1 ſuing forth the original writ of the ſaid 8. and T. 
againſt the ſaid T. 
of September, in the year of Our Lord 1788, at Weſtminſter 
aforeſaid, in the ſaid county of Middleſex, by a certain indenture of 
five parts, then and there made by and between the ſaid T. L. by 
the name and deſcription of Thomas Legall Yates, of Bury, in the 
county of Hants, purſer of the Goliah ſhip of war, of the firſt 
part; one Richard Toulmin and one Oliver Toulmin (by the 
names and deſcriptions of Richard Toulmin and Oliver Toulmin, 
of Eſſex- ſtreet, in the Strand, in the county of Middleſex, eſquires) 
of the ſecond part; the ſeveral perſons creditors and aſſignees of 
_ creditors of the ſaid Thomas Legall Y ates, whoſe names were there 
underwritten, of the third part; one Henry Papp (by the name 
and deſcription of Henry Papps, of Clifford's Inn, London, gen- 
tleman) of the fourth part; and one Robert Huggins (by the name 
and deſcription of Robert Huggins, of Portſmouth, in the county 
of Hants aforeſaid, purſer of his majeſty's ſhip the Drake) of the 
fifth part; one part of which ſaid indenture, ſealed with the ſeals 
of the ſaid William Grierſon and the ſeals of divers other perſons 
who executed the ſaid indenture, being creditors of the ſaid T. L. 
he the ſaid T. L. now brings here into court, the date whereof is 
the day and year in that behalf aforeſaid, reciting, amongſt other 
things, that the ſaid T. L. was and ſtood juſtly indebted to the ſaid 
R. T. and O. T. and unto his faid ſeveral other creditors, in the 
ſeveral ſums of money ſet oppoſite to thgir reſpective names to the 
ſaid indenture ſubſcribed, and which he was then unable to fully 
ſatisfy, and without time given him for that purpoſe, and which his 
faid creditors had agreed to give him as thereinafter mentioned; 
and the faid T. L. had therefore propoſed and agreed with his ſaid 


creditors, parties thereto, to advance and pay unto them, at or be- 
fore the execution of the ſaid indenture, at and after the rate of 


eight ſhillings in the pound on the amount of their ſaid reſpective 
debts, and for that purpoſe had applied to and requeſted the faid 


R. T. and O. T. to advance him the ſum of ſeven hundred and fifty 
pounds, to enable him to pay and ſatisfy bis creditors the aforeſaid 


eight ſhillings in the pound, which the ſaid R. T. and O. T. had 
confented and agreed to be ſubject to the ſecurities and aſſignments 
therein contained (amongſt other things), That the ſaid I. L. for 
the ſecuring the repayment of the ſaid ſum of ſeven hundred and 
fifty pounds, ſo agreed to be lent and advanced to him by the faid 
R. I. and O. T. as aforeſaid, as well to ſecure them and all other 
his ſaid creditors, parties thereto, the remaining twelve ſhillings in 


the pound, which would be due and owing unto them from and 


after payment of the ſaid eight ſhillings in the pound in their re- 


ſpective debts, together with lawful intereſt thereon, reſpectively 


had with the privity and conſent of all his faid creditors, parties 
| - 14 thereto, 


L. in this behalf, to wit, on the ſeventeenth day 
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-thereto, teſtified by their executing the faid indenture, agreed to 
aſſign over unto them the ſaid R. T. and O. T. all the houſhold 
goods and effects of or belonging to him the faid T. L. at Bury 
aforeſaid, or elſewhere, as alſo two certain debts in the ſaid inden- 
ture particularly mentioned, and likewiſe to direct, order, and 
appoint certain wages, prize- money, balance bills, tobacco money, 
commiſſion on flops, and other monies, profits, and emoluments, 


due and payable to him the faid T. L. in the ſaid indenture parti- 


cularly mentioned, to be had and received by the ſaid R. T. and 
O. T. as agents for him the ſaid T. L. and to be paid and applied 
in manner thereafter for that purpoſe particularly mentioned: 
It was by the ſaid indenture witneſſed, that the ſaid T. L. for the 


n conſiderations aforeſaid, and alſo in conſideration of ten ſhillings of 


money of Great Britain, to him in hand well and truly paid 


by the ſaid R. T. and O. T ator before the ſealing and delivery of 


the ſaid indenture, the receipt whereof was thereby acknowledged, 
granted, bargained, fold, aſſigned, and ſet over unto the ſaid R. T. 
and O. T. all and ſingular the ſaid houſehold goods and implements 
of houſehold of every kind then ſtanding and being in and upon the 


ſaid houſe and premiſes of him the ſaid T. L. at Bury aforeſaid, or 


elſe where, and alſo the ſaĩd two ſeveral debts or ſums of money ſo as 
aforeſaid due and owing, as in the ſaid indenture is particularly 
mentioned, to have, hold. receive, take, and enjoy, the ſaid houſe- 


hold goods and implements of houſehold, debts or ſums of money, 


and premiſes thereby aſſigned, or intended fo to be, unto the ſaid 
R. T. and O. T. their executors, adminiſtrators, and aſſigns, from 
thenceforth, as and for their own proper goods, monies, and effects, 
for ever; but nevertheleſs upon the ſeveral truſts, and for the 
intents and purpoſes, thereinafter particularly mentioned and de- 
clared ; and the faid T. L. did thereby authorize, order, direct, and 
appoint, the ſaid R. T. and O. T. or the ſurvivor of them, or the 
executor or #adminiftrator of ſuch ſurvivor, by and out of the 
monies to be received by them or him from time to time, from any 
perſon or perſons whomſoever, for or on account or as agent of him 
the ſaid T. L. as purſer of the ſaid ſhip Goliah, or of any other ſhips, 
or in whatever capacity the ſaid R. T. and O. T. might act as 
agents for the ſaid T. L. as ſuch purſer or other officer on board 
the ſaid ſhip Goliah, or any other ſhip, to apply the ſame, and 


every part thereof, to and for, and upon the ſeveral truſts, uſes, 


intents, and purpoſes, in the ſaid indenture particularly mentioned 
and ſet forth; and the ſaid R. T. and O. T. and alſo the ſaid ſeve- 
ral other creditors of the ſaid T. L. parties thereto, for themſelves, 
their heirs, executors, adminiſtrators, and aſſigns, thereby amongſt 
other things, did covenant, promiſe and agree, to and with the ſaid 
T. L. his executors and adminiſtrators, by the faid indenture, that if 
it ſhould happen that the monies to be received by them the ſaidtruſ- 
tees ſhould not be ſufficient to pay, ſatisfy, and diſcharge the ſaid re- 
maining twelve ſhillings in the pound, with intereſt as aforeſaid, at 


the expiration of four ycars from the date thereof, by reaſon of the 


ſaid ſlip Goliah being out of commiſſion, or the remoyal of * 1 
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FT. L. or any other inevitable cireumſtance or occurrence which 
might happen without his default, it was the true intent and mean= 
ing of the ſaid parties thereto, and of the ſaid indenture, that it 
ſhould and might be lawful to and for the faid T. L. to go about 
and tranſact his buſineſs and affairs from the date of the faid inden- 
ture, for the ſaid term of four years, without any ſuit, arreſt, moleſ- 
tation, or hindrance of or by the faid R. T. and O. T. or the ſaid 
ſeveral other creditors, parties thereto, their reſpective executors, 
adminiſtrators, or aſſigns; and if it ſhould happen that the ſaid T. L. 
ſhould be arreſted, ſued, attached, or moleſted, by the ſaid truſtees, 
or by che ſaid ſeveral other creditors executing the ſaid indenture, 
their executors, adminiſtrators, or affigns, or any of them, for any 
ſuch debt or demand, within the ſaid term of four years, that then 
and from thenceforth the ſaid executor or adminiſtrator ſhould be 
abſolutely freed and diſcharged againſt him or them by whom or b 
whoſe means, privity, or procurement, he ſnhould be fo arreſted, 
attached, or moleſted, of and from his, her, or their debt or debts, 
and all other claims and demands whatſeever, to him, her, or them, 
from the ſaid T. L. due and owing on any account, or for any 
matter or thing whatſoever, previous to the day of the date of the 
ſaid indenture; and at the bottom of the ſaid indenture, oppoſite to 
the name and ſeal of the ſaid W. G. was ſet the ſum of thirty-two 
pounds ten ſhillings, as by the ſaid indenture, relation being there- 
unte had, will amongſt other things more fully and at large appear: 
And the ſaid T. L. in fact further faith, that the ſaid W. G. the 
bankrupt in the ſaid declaration, and the ſaid W. G. who executed 
the ſaid indenture, are one and the ſame perſon, and not other or 
different perſons; and that the ſaid debt or demand for which the 
ſaid action of the ſaid 8. and T. A. aſſignees as aforeſaid, is 
brought, and the ſaid ſum of money ſet oppoſite the name of the 
ſaid William Grierſon, in the ſaid indenture, and for which he the 
ſaid W. G. as a creditor of the ſaid T. L. did execute the ſaid 
indenture, are one and the ſame debt or demand, and not other or 
different, and that the ſaid debt or demand fo ſet oppoſite to the 

name of the ſaid W. G. in the ſaid indenture, and for which this 
action is brought, was due and owing from the ſaid T. L. to the 
ſaid W. G. previous to the day of the date of the ſaid indenture, to 
wit, at Weſtminſter aforeſaid, in the ſaid county of Middleſex; and 
chis he the ſaid T. L. is ready to verify: wherefore he prays judg- 
ment if the ſaid S. and F. A. ought to have or maintain their afore- 
ſaid action thereof againſt him, &c. SAM. MARSHALL. 


Plaintiffs confidered this plea as a complete bar to the action, and therefore gave it up. 


Michselmas Term, 33. Geo. 3. 


Rees AND the faid David, by James Phillips his at- Plea, that de- 
' verſus Promey, comes and defends the wrong and injury when, ſendant affigned 
Mann. &c. and ſays, that he did not undertake and pro- 3 = 


his creditors, under an order of the chancellor of Maryland, by virtue of mite of aſſembly. 


122 
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miſe in manner and form as the ſaid George Vauſant hath 
above thereof complained againſt him; and of this he puts 
himſelf upon the country, &c. : And for further plea in this behalf, 
in diſcharge of the perſon, eſtate, and effects, of or belonging to the 

Is, ave and except any property if any there be after the 
date of a certain deed, bearing date the fifteenth day of January, 
in the year of Our Lord 1588, and hereinafter mentioned, acquired, 
or to be acquired, by the ſaid David, by deſcent, deviſe, bequeſt, 
or in courſe of diſtribution, he the ſaid David, by leave of the Court 


Recite the a@ here for this purpoſe firſt had and obtained, according to the form 


ef aſſembly. 


of the ſtatute in ſuch caſe made and provided, ſays, that by a cer- 
tain © act of the general aſſembly of the ſtate of Maryland, the 


-* ſame act being a law of the ſame ftate made and paſſed at the 


4 ſeſſion of the faid aſſembly begun and held on Tueſday the tenth 
« day of April 1787 at the ſaid city of Annapolis,” intituled, An 
« Act reſpecting Inſolyent Debtors,” it was, among other things, 
enacted, that everydebtor for any ſum above three hundred pounds 
current money might apply, by petition in writing, to the chan- 
cellor (meaning the chancellor of the ſaid ſtate), and offer to deli- 
ver up to the uſe of his creditors, all his property, real, perſonal, 
and mixed, and to which he was in any manner entitled, a ſchedule 
whereof, on oath or affirmation, together with a liſt of creditors, 
as far as he could aſcertain the ſame, ſhould be exhibited with and 
annexed to ſuch petition ; and thereupon the chancellor might 
direct perſonal notice of ſuch application to be given to the credi- 
tors, or as many of them as could be ſerved therewith, or he might 
direct notice of ſuch application to be publiſhed in the public newſ- 


papers for ſuch time as he might think proper, and on their appear- 


ance, or neglect to appear on notice, at the time, or time and place 
appointed, the chancellor might adminiſter the following oath, to 
wit, „I A. B. do ſwear (or ſolemnly, ſincerely, and truly, declare 
and affirm), that I will deliver up, convey, and transfer to my 
<« creditors, in ſuch manner as the chancellor ſhall direct, all my 
& property that I have, or claim any title to, or intereſt in, at this 
© time in the world, and all debts, rights, and claims, which I have 
<« at this time, or to which I am in any reſpect entitled to, in poſ- 
4 ſeſſion, remainder, or reverſion ; and that I have not directly or 
c indirectly, at any time before, ſold,” conveyed, leaſed, diſpoſed 
of, or entruſted any part of my property, debts, rights, or 


4 claims, thereby to defraud my creditors, or any of them, or to 


&« fecure the ſame to expect any profit, benefit, or advantage 
tc thereby; and that the chancellor ſhould thereupon appoint a 
truſtee or truſtees on behalf of thecreditors, and ſhould direct ſuch 
debtor to execute a deed to ſuch truſſee or truſtees for all his pro- 
perty, debts, rights, and claims, agreeable to the oath or affirmation 
of ſuch debtor, in truſt for his creditors ; and thereupon, and upon 
the execution of the faid deed, and after the delivery of the pro- 
perty, books, bonds, and other evidences of debts, to ſuch truſtee 


or truſtees, and his or their certificate of ſuci delivery, the chan- 
cellor might order that ſuch debtor ſhould for ever thereafter be 


acquitted and diſcharged from all debts by him owing or contracted 
a 


* 


* * 
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at any time before the date of ſuch deed; and in virtue of ſuch 

order, ſuch debtor ſhould be for ever diſcharged from all debts 

due or contracted before the date of ſuch deed, provided that any 

property thereafter acquired by ſuch debtor, 4 deſcent, deviſe, 
ia 


bequeſt, or in courſe of diſtribution, ſhould be liable to the payment 

of his debts, to wn, nt rr K _ the 2 and ward 

aforeſaid: And the ſai vi rther ſa at after the making pendant rei. 
and paſſing of the ſaid act of aſſembly, a on- the firſt . — N 
May, in the year of Our Lord 1788, at the ſaid city of Annapolis, chancellor of the 
the ſaid David being then and there a debtor for a ſum of money ftate, dc. &c. 
above three hundred pounds current money of the ſaid ſtate of 2 3 
Maryland, according to the faid act, did apply, by petition in 

writing, to the chancellor of the ſaid ſtate, and offer to deliver 

to the uſe of his creditors all his property, real, perſonal, and ins, 

and to which he was in any manner entitled, a ſchedule whereof 

(on oath (1), together with a lift of creditors, as far as he could (x)or*onaftir- 
aſcertain the ſame, was exhibited with, and annexed to, the ſaid * mation of de- 
petition : and thereupon the ſaid chanceller, according to the ſaid ” fendant, being 
act, did give ſuch notice to the creditors of the ſaid David as by . 
the ſaid act is required, and did adminiſter to the ſaid David the ſaid 
oath by the ſaid act of aſſembly directed to be adminiſtered: and 
thereupon the ſaid chancellor, according to the ſaid act, did appoint 
one William M. Laughlin, truſtee on behalf of the ſaid creditors of 
the ſaid David, and did direct the ſaid David to execute a certain 
deed to the ſaid William M<Laughlin for all his the ſaid David's 
property, debts, rights, and claims, agreeable to the oath of the 
ſaid David, in truſt for his creditors : and thereupon the ſaid David Deed executed 
according to the ſaid act, in compliance with the ſaid direction of 2 truſtee wor 
the ſaid chancellor, on the fifteenth day of May, in the year of Our creditors, * 
Lord 1788, at Annapolis aforeſaid, did execute to the ſaid William *5 J 2788. 
M Laughlin, fo being truſtee for the ſaid creditors of the ſaid 
David, a deed bearing date the ſaid fifteenth day of July 1788, 
of all the property, debts, rights, and claims, of him the ſaid David, 
agrecable to his ſaid oath, in truſt for his ſaid creditors, and did then 
and there deliver up to the ſaid William ML. fo being ſuch truſtee 
as aforeſaid, in truſt for his ſaid creditors, all the property, books, 
bonds, and other evidences of debts, of him the ſaid David; and 

the ſaid William M<Laughlin afterwards, to wit, on the ſame day 
and year laſt aforeſaid, did certify to the ſaid chancellor the deli: 
very of the ſaid property, books, bonds, and other evidences of the 
debts of him the ſaid David to him the ſaid William M Laughlin, 
in truſt for the creditors of the ſaid David: and thereupon the ſaid Chancellor s ore 
chancellor did then and there; according to the ſaid act, order that der. 
the ſaid David ſhould for ever thereafter be acquitted and diſcharged 
from all debts by him the ſaid David owing or contracted at any 
time before the date of the ſaid deed, ſo by him the ſaid David to 
the ſaid William M*Laughlin executed as aforeſaid, except that 
any property acquired by the ſaid David from and after the date of 
the ſaid deed, by deſcent, deviſe, bequeſt, or in courſe of diſtribu- 
tion, ſhould be liable to the payment of the debts of him = ſaid 
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David, to wit, at London aforeſaid, in the pariſh and ward afore- 
Averment, that (aid: And the ſaid David avers, that he the ſaid David and the faid 
both pos Plaintiff, at the time of the accruing of the ſaid ſeveral cauſes of 
Aide fare, and action in the ſaid declaration mentioned, and until and at the time 
the plaintiff's of the ſaid order of diſcharge, were inhabitants and reſident in the 
debt there con- {aid ſtate of Maryland, and that the ſaid ſeveral cauſes of action 
watted. accrued within the faid ſtate, and were owing and contracted 
5 | before the date of the ſaid deed ſo executed by the ſaid David to the 
aid William M*Laughlin, in truſt for the creditors of the ſaid 
David as aforeſaid, to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid; and this he the faid David is ready to verify: 
-wherefore he prays judgment, and that his perſon, eſtate, and 
OAT effects, ſave and except any property, if any there be after the date 
of the ſaid deed acquired, or to be acquired, by deſcent, deviſe, 
34 Plea more bequeſt, or in courſe of diftribution, may be diſcharged, &c. And 
general 2 for further plea in this behalf the faid David, by like leave of the 
— 1 court here, for this purpoſe firſt had and obtained. according to the 
being only a par- form of the ſtatute in ſuch caſe made and provided, ſays, that the 
tial br. ſaid plaintiff ought not to have or maintain his aforeſaid action 
thereof againſt him, becauſe he ſays, that after the making and 
paſſing of the ſaid act of aſſembly, to wit, on the firft day of May, 
in the year of Our Lord 1788 aforeſaid, in the city of Annapolis, 
the ſaid David being then and there a debtor for a ſum of money 
above three hundred pounds current money of the ſaid ſtate of 
Maryland, according to the ſaid act, did apply by petition in writin 
to the chancellor of the faid ſtate, and offer to deliver up to the uſe 
of his creditors all his property, real, perſonal, and mixed, and to 
which-he was entitled, a ſchedule whereof on oath, together with 
a liſt of creditors, ſo far as he could aſcertain the ſame, was exhi- 
bited with and accrued to the ſaid plaintiff : and thereupon the ſaid 
chancellor, according to the ſaid act, did give ſuch notice to the 
. creditors of the faid David as by the faid act is required, and did 
adminiſter to the ſaid David the ſaid oath by the faid act of aſſembly 
directed to be adminiſtered : and thereupon the ſaid chancellor, 
according to the ſaid act, did appoint one William M*Laughlin, a 
truſtee on behalf of the ſaid creditors of the faid David, and did 
direct the ſaid David to execute a deed to the ſaid William 
M<Laughlin for all the faid David's property, debts, rights, and 
claims, agreeable to the ſaid oath of the ſaid David, in truſt for his 
ereditors: and thereupon the ſaid David, according to the ſaid act, 
in compliance with the ſaid direction of the ſaid chancellor, on the 
fifteenth day of July, in the ſaid * of Our Lord 1788, at Anna- 
polis aforeſaid, did execute to the ſaid William M*Laughlin, ſo 
being truſtee for the faid creditors of the ſaid David, a deed bearing 
date the fifteenth day of July 1788, of and for all the property, 
«debts, rights, and claims, of him the ſaid David, agreeable to his 
ſaid oath, in truſt for his creditors, and did then and there deliver 
up to the ſaid William M<Laughlin, ſo being truſtee as aforeſaid, 
in truſt for his ſaid creditors, all the property, books, bonds, and 
other evidences of debts of him the ſaid David; and the ſaid 
| William 
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William M*Laughlin afterwards, to wit, on the day and year laſt 
aforeſaid, did certify to the ſaid chancellor the delivery of the faid 
roperty, books, bonds, and other evidences of debts, of the faid 
David, y him the ſaid David to him the faid William M“ Laughlin, 
in truſt for the creditors of him the ſaid David: and thereupon the 
faid chancellor did then and there, according to the ſaid act, order 
that the ſaid David ſhould for ever after be acquitted and diſcharged 
from all debts by him the ſaid David owing and contracted at any 
time before the date of the faid deed ſo by him the ſaid David to the 
faid William M' Laughlin executed as aforeſaid (except that any 
property acquired by the ſaid David from and after the date of the 
{aid deed, by deſcent, deviſe, bequeſt, or in courſe of diſtribution, 
ſhould be liable to the payment of the debts of him the ſaid David), 
to wit, at London aforeſaid, in the-pariſh and ward aforeſaid. And 
the ſaid David avers, that he the ſaid David and the ſaid J. G. 
at the time of the accruing of the ſaid ſeveral cauſes of action in 
the ſaid declaration mentioned, and until and at the time of the ſaid 
order and diſcharge, were inhabitants and reſidents in the ſaid ſtate. 
of Maryland, and that the ſaid ſeveral cauſes of action accrued. 
within the faid ſtate, and were owing and contracted before the 
date of the faid deed, ſo executed by the ſaid David to the ſaid 


William M*<Laughlin, in truſt for the creditors of him the faid 
David as aforeſaid, to wit, at London aforeſaid, in the pariſh and 


ward aforeſaid: And the faid David avers, that he hath not fince 
the date of the ſaid deed acquired any property by deſcent, deviſe, 
bequeſt, or in courſe of diſtribution ; and this he the ſaid David is 
ready to verify: wherefore he prays judgment if the ſaid plaintiff 
ought to have or maintain his aforeſaid action thereof againſt him, 
& cs 8 | Gro. Woon. 
I think the plea of delivering up his 
effects in ſatisfaftion will be of no uſe 


independant of the efficacy it derives 
under the act; therefore I have omitted 


It is neceſſary in tke pleas to ſet out 
the acts, as the court here cannot take 
judicial notice of the laws of other ſtates. 
The order of £.ſcharge does not mention 


— 


it, and pleaded two pleas adapted to the 
act, one as à partial bar, the other as a 
total bar, averring, that deſendant has not 
acquired any property by deſcent, &c. 

The property defendant acquired by 
his wife, I apprehend, does not fall within 
the exception. g 


of the antecedent proceedings; therefore 


it may probably be neceſſary to amend - 


the pleas hereafter ; but that cannot be 
determined upon till plaintiff hath replied, 
when it will be ſeen what iſſue he takes, 


G. Woop. 


In the Common Pleas, Trinity Term, 29. Geo. 


PLAaisTow, EsQ:1 
at the ſuit of 
STACIE, 


ſaid ſeveral ſums of money in the ſaid declaration mentioned, ſays, 


that he cannot deny the ſaid action of the ſaid John in that reſpect 
nor but that he the ſaid Richard did undertake and promiſe in feffed. 


manner and form as the ſaid John hath above thereof complained 


againſt 


even the date of the deed, or recite any 


| Ic tie 
AND the ſaid Richard, by William Bar- Confeſnononthe 
nett, his attorney, comes and defends the action as to part, 
wrong and injury, when, &c.; and as to the and non afſumpfir 


| ſum of thirteen pounds eleven ſhillings and fixpence, parcel of the 5 to the ref - 


due; with 
judgment as ts 
» the part con- 


* 


NIL HABUIT in TENEMENTIS. 


againſt him, not but that the ſaid John hath ſuſtained damage by 
reaſon of the non-performance of the faid ſeveral promiſes and 
undertakings in the faid declaration mentioned as to the faid ſum 
of thirteen pounds eleven ſhillings and ſixpence, that is to ſay, 
to the amount thereof, over and above his coſts and charges by him 
about his ſuit in that behalf expended ; and as to the reſidue of the 
faid ſeveral ſums of money in the faiddeclaration mentioned the ſaid 
Richard ſays, that he did not undertake and promiſe in manner and 
form as the ſaid John hath above thereof complained againſt him; 
and of this he puts himſelf upon the country, and the faid John 
doth the like: and inaſmuch as the ſaid Richard hath not denied 
the faid action of the faid John as to the ſum of thirteen pounds 


33 ſhillings and ſixpence, part of the ſaid ſeveral ſums of 
money in the 


id declaration mentioned, but admits the ſame to 
be true, and that the ſaid John hath fuſtained damage on occaſion 
of the non-performance of the faid promiſes and undertakings in 
the faid declaration mentioned, as to that money, to the amount 


thereof, that is to ſay, to thirteen pounds eleven ſhillings and ſix- 


nce over and above his cofts and charges in that behalf, the faid 
John prays judgment for thoſe d es over and above his coſts 
and charges: therefore it is conſidered, that the ſaid John recover 


ſuch damages againſt the ſaid Richard over and above his coſts and 


charges in that behalf : but becauſe it is convenient that there be 
but one taxation of es in this ſuit, therefore let all further 

eedings as to their coſts and damages ſtay until after the trial 
of the ſaid iſſue above joined between the parties; and to try the 


aid iſſue, ſo joined between the ſaid parties, the ſheriff is com- 


Plea of nil, l- 


Suit in tenementis 
to action for uſe 
and occupation. 


manded that he cauſe to come here in twelve, &c. by 


whom, &c. who neither, &c. to recognize, becauſe as well, & c. 
N V. LASV. 


at the ſuit of. his attorney, comes and defends the 
CLERKE, ExECUToR, &c. ] wrong and injury, when, &c. ; and 
as to the promiſe and undertaking in faid declaration above men- 
tioned ſays, that ſaid plaintiff adio non, becauſe proteſting, that he 
made no ſuch promiſe as in ſaid declaration is above ſuppoſed ; for 
plea in this behalf ſays, that ſaid John Leach (the plaintiff's teſta- 
tor) in his lifetime had no eſtate or intereſt of or in the ſaid meſ- 
ſuage or dwelling-houſe, coach-houſes, ſtables, with. the appurte- 
nances, in ſaid declaration mentioned, or in any part thereof, at any 


BEN THA, Esd. AND faid defendant, by, &c. 


time that in and by the faid declaration is above ſuppoſed, that ſaid 
defendant held, uſed, occupied, poſſeſſed, and enjoyed the ſame ; 


. andthis ſaid defendant is ready to verify : wherefore he prays judg- 


ment if ſaid plaintiff ought to have or maintain his aforeſaid action 


againſt him, &c. | J. WALLACE. 


AND 
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AND for further plea, as to the firſt, ſecond, third, fourth, fifth, That ſmuggled 

- \ixth, ſeventh, arid eighth promiſes and undertakings in the ſaid e were the 

declaration mentioned, he ſaid defendant, by leave, &c. fays, that n. 2 

faid plaintiff a0 non, becauſe he faith, ſaid ſeveral bills of exchange change. 

in ſaid firſt, &c. &c. Counts of faid declaration mentioned (if any Black. Ren. 

ſuch were drawn by ſaid defendant and delivered by him to ſaid 44g. 

plaintiffs), were drawn by faid defendant, and delivered by him to 

faid plaintiff for the purpoſe of paying off and diſcharging a certain 

ſum of money, to wit, the ſum of two hundred and fifty-two 

pounds, before that time claimed by faid plaintiff to be due and 

owing to him from ſaid defendant for a large quantity of a certain 

commodity, to wit, tea, before that time ſold and delivered to ſaid 

defendant by him ſaid plaintiff, and which tea had before that time 

been ſmuggled and brought into this kingdom without ever having 

paid the duty which on the importation of the ſame into this king- 

dom was, according to the laws and ſtatutes of this realm, of right 

due and payable to our ſovereign lord the now king, and ought to 

have been paid, to wit, by ſaid plaintiff, for ſaid tea, and which faid Wd 

duty was then, and ſtill is, wholly due, in arrear, and unpaid, unto 

our faid lord the now king, and for no other conſideration whatſo- 

ever, and fo ſaid plaintiff well knew at the ſeveral and reſpective 

times of the making of ſaid ſeveral bills of exchange, and of the 

delivery thereof to him faid plaintiff by ſaid defendant, and of his 

accepting and taking ſaid bills, to wit, &c. aforeſaid : wherefore the 

pretended conſideration for ſaid bills of exchange, and for each 

and every of them, was and is void in law; and therefore, by reaſon 

of the premiſes, the ſaid ſeveral bills of exchange in ſaid firſt, 

ſecond, &c. &c. Counts of faid declaration mentioned, and the 

ſeveral promiſed in thoſe Counts mentioned, were, and each of them - 

was and is, wholly void in law, and of, no force and effeR, to wit, at, 

&c. aforeſaid ; and this, &c.: wherefore, &c. if, &c. J,MorGan. 


1 do not think this plea good in point of law, but you may ſee what plaintiff will — 
da. 5 J. Mos Ax. N 


AND the ſaid William C. S. by Thomas C. his attorney, comes pi to an ation 
and defends the wrong and injury, when, &c. and ſays, that true it on a feigned 
is that ſuch diſcourſe was moved and had by and between the ſaid ine to the banx - 
Charles C. Richard L. and Thomas R. and the ſaid W. C. S. rupt vel non. 
and that he the ſaid W. C. S. did undertake and promiſe in manner 
and form as the ſaid C. C. R. L. and T. R. have above thereof, 
in and by their ſaid declaration alledged: But the ſaid W. C. S. 
ſays, that the ſaid C. C. R. L. and T. R. ought not to have their 
. aforeſaid action thereof maintained againſt him; becauſe he ſays, 
that he the ſaid W. C. S. was not a bankrupt within the true intent 
and meaning of the ſeveral ſtatutes made relating to bankrupts, at 
the time of the iſſuing of the ſaid commiſſion of bankrupt againſt 
the ſaid W. C. S. as the ſaid C. C. R. L. and T. R. have above 
and by their ſaid declaration alledged; and of this he puts 
himſelf. upon the country, and the faid C. C. R. L. and T. R. 
do the like, &c.: therefore let a jury come before our lord the 
king at Weſtminſter, on Thurſday next after eight days 3 

ng 
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Purification of the Bleſſed Virgin Mary, by whom, &c. who nei. 
ther, &c. to recognize, &c, becauſe as well, &c. the ſame day is 
given to the ſaid parties at the ſame place. THOS. WALKER, 


PLEAS in DISCHARGE 


ACCORD and SATISFACTION. 


Plea (to a de- It. Non ¶ umpſit. And for further plea in this behalf, the ſaid 
claration at the defendant by leave, &c. action non, becauſe he faith, that he ſaid 
fuit of aſſignees defendant, after the making of the ſaid ſeveral promiſes and under. 
= — taking in the ſaid declaration mentioned, and before ſaid J. F. fo 
making the yjro- became a bankrupt as aforeſaid, and alſo before the exhibiting of 
miſe mentioned the bill of ſaid plaintiffs as ſuch aſſignees as aforeſaid, againſt him 
in the declara- ſaid defendant, to wit, on, &c. made and ſealed, and as his act 
| tion, defendant and deed delivered unto the ſaid J. F. a certain writing obligatory 
= 1 in the penal ſum of three hundred pounds, conditioned for the 
diſcharge of payment of one hundred and fifty pounds of lau ful, &c. at fifteen 
thoſe promiſes. pounds every ſix months, the firſt payment thereof to be made 
on, &c. and which ſaid writing obligatory faid defendant then 

and there before ſaid J. F. ſo became a bankrupt as aforeſaid, de- 

livered unto him ſaid J. F. in full ſatis faction and diſcharge of the 

ſaid ſeveral promiſes and undertakings in the ſaid declaration men- 

tioned, and ſaid J. F. then and there before he ſo became bank- 

rupt, accepted and received the ſaid writing obligatory from the 

. ſaid defendant, in full ſatisfaction and diſcharge of the ſaid ſeveral 
promiſes and undertakings in the ſaid declaration mentioned; and 

this he the ſaid George is ready to verify, wherefore, &c. if, &c. 

GRkO. Woon. 


Replication to And the ſaid plaintiffs, as to the ſaid plea of faid defendant, by 
the laſt plea, him laſtly above pleaded in bar, ſay, that they by reaſon of any 
that A. B. (the thing by faid defendant above in that plaintiff alledged, ought not 
_ f Ar to be barred from having and maintaining their aforeſaid action 
bond was given thereof againſt him, becauſe they ſay, that after the making of the 
with a fraudu- faid promiſes and 5 in the ſaid declaration mentioned, 
lent view to de- and before and at the time of the making and delivering of the ſaid 
in 2 writing obligatory, in the ſaid plea of ſaid defendant above pleaded 
1 in bar mentioned, and before the actual ſuing out of any commiſ- 
from the credi- ſion of bankrupt againſt faid J. F. he ſaid J. F. was indebted to 
tors, ſtating that divers perſons, in divers large ſums of money, and was infolvent 


2 commifhion and unable to pay his creditors, and was likely to become a bank- 


iſſued, and that 7 . | A's 12 
ane ust rupt; and being ſo inſolvent, and unable to pay his creditors, and 
1 being likely to Pugh a bankrupt, he ſaid J. F. afterwards, and 


aſfignees, before the making of the ſaid writing obligatory in the faid plea 
mentioned, to wit, on, &c. at, &c. gave notice thereof to the 
ſaid defendant, and the ſaid defendant then and there being in- 
debted to ſaid J. F. in a large ſum of money, upon and by virtue 
of the promiſes and undertakings in the ſaid declaration mentioned, 


ACCORD Aun SATISFACTION.—REPLIC! T 


then and there due and payable to ſaid J. F. it was then and there 
fraudulently and by the covenant of ſaid J. F. and defendant, then 
and there had between ſaid J. F. and defendant, in order to 2 
the payment of the ſaid money fo due and owing from ſaid defend- 
ant to ſaid J. F. and to keep the ſame from the creditors of ſaid 
J. F. for a long time, to wit, for the reſpective times in the ſaid 

lea mentioned, and in view and contemplation of the bankruptcy of 
fad J. F. agreed between the ſaid J. F. and the ſaid defendant, 
that the ſaid J. F. ſhould give time for payment ſo due and owing 
from the faid defendant to the ſaid J. F. on the promiſes and un- 
dertakings in the ſaid declaration mentioned; and the ſaid defend- 
ant ſhould: make and execute to ſaid J. F. the ſaid writing obliga- 
tory, in the ſaid plea mentioned, for the payment of the ſaid money 
ſo due and owing ta ſaid J. F. as aforęſaid, by the ſaid inſtalments 
in the ſaid plea mentioned; and faid plaintiffs further ſay, that the 
faid J. F. remained and continued fo infolvent and unable to pay 
his creditors, from the ti-ne of the making and delivering the faid 
writing obligatory until the ſuing out of the commiſſion of bank- 
rupt herein after mentioned, to wit, &c.; and faid plaintiffs fur 
ther ſay, that aid J. F. almoſt e the making of 
the ſaid writing og „to wit, on, &c. at, &c. did abſent 
himſelf from his dwelling houſe, in order to delay his creditors of 
their juſt and tue debts; and thereupon ſaid J. F. being a ſubject 
of this kingdom, and then for a long time before uſing and exer- 
ciſing the trade of merchandize, by way of bargaining, exchang- 
ing, bartering, and ſeeking his trade of living by buying and 


ſelling, and being indebted unto faid Benjamin and one A. C. in ue of the 


the ſum of, &c. of lawful; &c, and upwards, for a true and juſt debt, 
due and owing from ſaid J. F. to them as aforeſaid, and to divers 


Roy perſons in divers large ſums of money, to wit, on, &c. at, &c. 


te aforefaiddebt to faid B. and A. C; and the ſaid other debts then 
and ſtill being due, and no ways paid or ſatisfied, he id J. F. be- 
came a bankrupt, within the true intent and meaning of the ſeveral 
ſtatutes concerning bankrupts made and provided: and faid J. F. 
ſo being and continuing a bankrupt as aforeſaid, and the ſaid debts 
ſo remaining unpaid and unſatisfied afterwards, to wit, on, &c. on 
the petition of B. and A. C. as well for themſelves, as all other 
the creditors of ſaid J. F. made and exhibited in writing, accord- 
ing to the form of the ſtatute in ſuch caſe made and provided to 
the right honourable lord Thurlow, then and ftill being loud high 
chancellor of Great Britain, a certain commiſfion of our lord the 
now king, ſealed with the great ſeal of Great Britain, in due man- 
ner iſſued out of his majeſty's high court of chancery, the ſaid 
court then and till being at Weſtminſter, 'in, &c.,-againſt ſaid. 
J. F. directed to A. H. T. L. P. J. H. H. eſquires, and J. W. 
gentleman, by which ſaid: commiſſion our lord the king did name, 
aſſign, and appoint, conſtitute, and ordain them ſaid A. H. &c. his 
ſpecial commiſſioners, thereby giving full power and authority to 
the ſaid commiſſioners, or any four or three of them, to proceed 
according to the ſtatute in the ſaid commiſſion ſpecified, and all 
Vol. III. K 15 dther 
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other ſtatutes in force concerning bankrupts, not only concerni 
the bankrupt, his body, lands, tenements, freehold, and cuſtomary 
goods, debts, and other things whatſoever, but alſo concerni 
all other perſons who by concealment, claim, or otherwiſe, did, 
or ſhould offend touching the premiſes in the ſaid commiſſion ſpe- 
cified, or any part thereof, contrary to the true intent and mean. 
ing of the ſame ſtatute, and to do and execute all and every thing 
and things whatſoever, as well for and towards ſatisfaction and 
payment of the ſaid creditors, as towards and for all other intents 
and purpoſes according to the ordinance and reviſions of the ſame 
ſtatute, the ſaid lord the king by the ſaid commiſſion, willing and 
commanding the ſaid A. H. &c. and four or three of them to pro- 
ceed to the execution and accompliſhment of the ſaid commiſſion, 
according to the true intent and meaning of the ſtatute, with all 
due diligence and effect as by the ſaid commiſſion more fully ap- 
pears, which ſaid commiſſion is till in due force and effect, by 
virtue of which faid commiſſion, and by force of the ſeveral ſta- 
tutes faid P. J. &c. three of the commiſſioners named in the ſaid 
commiſhon afterwards, to wit, on, &c. at, &c, in due form of 
law did adjudge and declare, that ſaid J. F. before the date and 
ſuing forth of the ſaid commiſſion againſt him, became and was a 
| bankrupt, within the true intent and meaning of the ſeveral ſtatutes 
then in force concerning bankrupts, ſome or one of them ad- 
Judged and declared him a bankrupt accordingly, to wit, on, &c. 
at, &c. and ſaid plaintiffs further ſay, that afterwards, to wit, on, 
&c. at, &c. ſaid J. F. then remaining and continuing a banrk- 
rupt, the ſaid P. J. &c. three of the commiſſioners in the ſaid 
commiſſion named, by certain indentures then and there made 
between one T. V. of the firſt part, the ſaid P. J. &c. of the ſe- 
cond part, and faid plaintiſts then and there being creditors of the 
ſaid J. F. of the third part, the ſecond part of which ſaid inden- 
ture, ſealed with the ſeals of ſaid P. J. &c. the ſaid plaintiffs now 
bring here into court, the date whereof is, &c. bargained, fold, 
aſſigned, and transferred to ſaid plaintiffs, among other things, all 
the debts and ſums of money due and owing to the ſaid J. F. in 
truſt; nevertheleſs for the uſe and benefit of faid plaintiffs, and all 
other the creditors of ſaid J. F. who then had demanded, or, after- 
wards ſhould in due time come and demand relief by virtue of the 
ſaid commiſſion, and ſhould contribute towards the expences of 
the fame according to the limitations of the aforeſaid ſtatutes ; and 
ſo faid plaintiffs ſay, that the faid agreement between ſaid J. F. and 
ſaid defendant, in the plea of ſaid defendant laſtly above pleaded in 
bar mentioned, and the faid writing obligatory in that plea men- 
tioned are void and againſt law, and this they are ready to verify; 
wherefore they pray judgment and their damages, by reaſon ot the 
not performing the ſaid promiſes and undertakings in the ſaid de- 
claration mentioned, to be adjudged to them, ke. 
= . WILLIAM BALDWIN. 


— 


| Jounson 
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' Jouns@n q 1ſt. Plea. Non ane. And for further piea, thas it was 
at the fuit 7 plea, as to the four firſt promiſes and undertakings agreed between 
PixFOI D. ) in the ſaid declaration mentioned, and above ſup- Plaintiff and de- 
poſed to have been made by the ſaid defendant, be the ſaid de- fue iges in 
fendant by leave, &c. actis non; becauſe he faith that the faid proſper 
ſeveral walls in the four firſt Counts of the ſaid declaration men- mention-d, and 
tioned, and thereby alledged to have been pulled down by the ſaid the performance 
defendant, were and are one and the fame wall, and not divers or 0 0 cof DO” 
different walls, and that after the making of the ſaid four firſt pro- Oo 
miſes and undertakings in the faid declaration mentioned, and be- mould be at li- 
fore any breach thereof, or of any or either of them, and before berty to pull 
the pulling down of the faid wall fo pulled down by the ſaid de- down wall, and 
fendant as aforeſaid, to wit, on, &c. at, &c. it was agreed b =O 
and between the ſaid plaintiff and defendant, that the ſaid four firſt n, 12.14 a. 
promiſes and undertakings in the ſaid declaration mentioned, and to piamtiff 
the performance thereof, ſhould be from thenceforth waived by five pounds five 
and between them the ſaid plaintiff and defendant, and that the ſaid ſhillings, ptain- 
defendant ſhould be at liberty to pull down the ſaid wall ſo by him cer . 
pulled down as aforeſaid, and that in conſideration thereof the ſaid ſendant paid 
defendant ſhould then and there give and pay to the faid defendant, plaintiff the five 
a certain large ſum of money, to wit, the ſum of five pounds five pounds ſive 
ſhillings, of lawful money of Great Britain ; and the faid defendant —_— yy =, 
in fact further faith, that the ſaid agreement being ſo made between 3 3 * 
him the ſaid defendant and the faid plaintiff, the ſaid plaintiff did thereby done to 
in purſuance thereof, then and there to wit, on, &c. at, &c. and plaintiff, 
before the ſaid wall was fo pulled down by him the ſaid defendant, 

as aforeſaid, waive and diſcharge him the ſaid defendant of and from 

the ſaid four firſt promiſes and undertakings in the ſaid declaration 

mentioned, and from the performance thereof, and did alſo then 

and there give liberty, and leave and licence to the ſaid defendant 

to pull down the ſaid wall, and he the ſaid defendant did in conſi- 

deration thereof, and in purſuance of the ſaid agreement, then and 

there give and pay to the faid plaintiff ſuch ſum of money as afore- 

faid, that is to ſay, the ſaid ſum of five pounds five ſhillings, of 

lawful money of Great Britain, ſo agreed to be paid and given by 

him as aforeſaid, which faid fum of-five pounds five ſhillings the 

faid plaintiff then and there took, accepted, and received of and 

from him the faid defendant as a conſideration for ſuch liberty to 

pull down the ſaid wall as aforeſaid, and as and by way of fatisfac- 

tion or equivalent for the damage to be thereby done to or ſuf- 

tained by him the ſaid plaintiff; and this, &c. wherefore, &c. if, 

&e. his aforeſaid action, as to the ſaid four firſt promiſes and un- 

dertakings in the faid declaration mentioned againſt him, &. and 

for further plea, as to the four firſt promiſes and undertakings in 

the ſaid declaration mentioned, and above ſuppoſed to have been 

made by the ſaid defendant, he the faid defendant, by like leave, 

&e. adio non; becauſe he faith, that the ſaid ſeveral ſuppoſed walls 

in the faid four firſt Counts of the ſaid declaration mentioned were 

and are one and the fame wall, and not divers or different walls, 

and that he the ſaid defendant after the making of the ſaid four firſt 

* * 5 promiſes 
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- promiſes and undertakings in the faid declaration mentioned, to 
wit, on, &c. gave and paid to the ſaid plaintiff a certain large 
ſum of money, to wit, the ſum of five pounds five ſhillings, of 
lawful money of Great Britain, in ſatisfaction and diſcharge of the 
faid four firſt promiſes and undertakings in the faid declaration 
mentioned, and of all damages to be ſuſtained by the ſaid plaintiff, 
by reaſon or in conſequence of pulling down the aforeſaid wall; 
which (aid ſum of five pounds five ſhillings, he the faid plaintiff 
then and there took, accepted, and received of and from the faid 
defendant, in ſatisfaction and diſcharge of the ſaid four firſt pro- 
miſes and undertakings in the ſaid declaration mentioned, and of 
all damages to be ſuſtained by the ſaid plaintiff by reaſon or in con- 
—.— ſequence of pulling down the aforeſaid wall; and this, &c. where- 
8 fore, &c. if, &c. V. LAwzs. | 


Replication and And the ſaid plaintiff, as to the faid plea of the ſaid defendant, 
ive to the laſt hy him ſecondly above pleaded in bar as to the four firſt promiſes 
plea, that true and undertakings in the ſaid declaration mentioned and above made 
walls are the by the ſaid defendant, ſays, that he the faid plaintiff ought not to be 
ſame, proteſt- barred from having or maintaining his aforeſaid action thereof againſt 
ing that plain- him the ſaid defendant; becauſe be ſaith, that though true it is that 
not the ſaid ſeveral walls in the ſaid four firſt Counts of the ſaid decla- 
3 e ration mentioned were and are one and the ſame wall, and not 
defendant did divers or different walls, as the ſaid defendant hath above in that 
not pay, nor did plea alledged : Yet, proteſting that he the ſaid plaintiff did not 
plaintiff accept ai ve or diſcharge the ſaid defendant of and from the ſaid four firſt 
3 3% ©; promiſes and undertakings in the ſaid declaration mentioned, and 
the damages from the performance thereof, or of or from any or either of them; 
done to plaintiff. and that he the ſaid defendant did not give or pay to the ſaid plain- 
Replication that tiff, nor did he the ſaid plaintiff take, accept, and receive of and 
it was not agreed from him the ſaid defendant the ſaid ſum of five pounds five ſnil- 
in pl. lings in the ſaid ſecond plea mentioned, as or by way of ſatisfac- 
| tion or equivalent for the damage to be done to or ſuſtained by 
him the ſaid plaintiff by pulling down of the wall as in the ſaid 

ſecond plea is in that behalf alledged. For replication in this be- 

half he the ſaid plaintiff faith, that it was not agreed by and be- 

tween bim the faid plaintiff and the ſaid defendant in manner and 

form as the ſaid defendant-hath above in his ſaid ſecond plea in that 

behalf alledged ; and this he the ſaid plaintiff prays may be enquir- 

ed of by the country, and the ſaid defendant doth the like. And 

a to the ſaid plea of, &c. precludi non; becauſe he faith, that 

though true it is, that the ſaid ſeveral ſuppoſed walls in the ſaid 

four firſt Counts of the ſaid declaration mentioned, were and are 

one and the ſame wall, and not divers or different walls, as the 

ſaid defendant hath above in his ſaid third plea in that behalf al- 

ledged : Yet, proteſting that the ſaid defendant did not give or 

pay to the ſaid plaintiff the ſaid ſum of five pounds five ſhillings in 

the ſaid third plea mentioned, in ſatisfaction and diſcharge of i the 

ſaid four firſt promiſes and undertakings in the ſaid declaration 
mentioned, and of all damages to be ſuſtained by the ſaid . 

| Jy 


PLEA.—ACCORD AuD SATISFACTION. 
or, in conſequence of pulling down the aforeſaid wall, as the 


420 defendant hath above in his ſaid third plea in that behalf al- 
ledged. For replication in this behalf he the ſaid plaintiff faith, 


that he the faid plaintiff did not take, accept, or receive the ſaid 


ſum of five pounds five ſhillings of and from him the faid defend 


ant in ſatisfaction and diſcharge of the ſaid four firſt promiſes and 


undertakings in the ſaid declaration mentioned, and of all damages 
to be ſuſtained by the faid plaintiff, by reaſon and in conſequence 
of pulling down the aforeſaid wall, in manner and form as the ſaid 
defendant hath above in his faid third plea in that behalf alledged; 
and this he the ſaid plaintiff prays may be enquired of by the 
country, and the ſaid defendant doth the like; &c.; therefore, as 
well to try this iſſue, as the ſeveral other iflues above joined be- 
tween the parties aforeſaid, the ſheriff is commanded that he cauſe 
to come herein twelve, &c. by whom, &c. and who neither, 
& c. to recognize, &c. becauſe as well, &c. | | 
| | | V. Lawss. 


 (ACTIO NON); becauſe he ſays, that after the making ef 
the ſaid ſeveral promiſes and undertakings in the ſaid declaration 
mentioned, and before the commencement of this ſuit, to wit, on 
the firſt of Auguſt 1765, at Weſtminſter aforeſaid, in the coun- 
oy aforeſaid, an account was had and ſtated by and between the ſaid 
Hugh and Alexander, of and concerning the ſaid ſeveral ſums of 
money in the ſaid declaration above mentioned, and divers other ſums 
of money then due and owing from the ſaid H. to the ſaid A. and 
upon that account the faid A. was then and there found in arrear 
to the ſaid Hugh in ten pounds of, &c. of which faid ſum of ten 
pounds he the ſaid A. then and there made and ſigned his promiſe 
ſory note in writing to the ſaid H. by which ſaid note the ſaid A. 
promiſed to pay to the ſaid H. or his order, upon demand, the 
ſum of ten pounds, for value then mentioned to be received by the 
ſaid A.; and the ſaid A. then and there delivered the ſaid note to 
the ſaid H. and the ſaid H. afterwards, to wit, on the day and 


Plea of promiſ. 
fory note given 
for the money 
due on the pro- 


year above ſaid, at Weſtminſter aforeſaid, in the county aforeſaid, 


y his indorſement, in writing by his own hand ſigned on the faid 


note, ſo given to him by the ſaid A. as aforeſaid, appointed the con- 


tents of the ſaid note to be paid to the ſaid William Parks, or his 
order, for value received; by reaſon whereof the ſaid A. became 
liable, and ftill is liable, to pay the faid William the ſaid ſum of 
ten pounds: And this, &c. wherefore, ke. * 


I apprehend this is a good plea, be- charge of the action, or that one bond 


cauſe of the indorſements; if the plea in was given for another. A payment of 


bar had been only as to the note given by part and promiſe to pay the reſt at a fu 
the defendant to the plaintiff, it would ture day held good. Cro. El. 204, 205. 
perhaps be doubtful, A promiſe to pay Mod. 136. | | 

a ſum of money at another day is no di = 21297 %, 


K 3 AND 
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Plea that de- AND the faid defendant, by. his attorney, comes 
eee Save and defends the wrong and injury, when, &c. and fays, that the 
plaintiff two plaintiff (actio non); becauſe he ſaith that the ſaid defendant, after 


pieces of broad 
cloth on ſatisfac - 


tion, &c. 


the making of the ſaid ſeveral promiſes and undertakings in the 
ſaid declaration mentioned, and of each of them, and before the 
exhibiting the bill of the ſaid plaintiff, to wit, on the day 
H . D. aforeſaid, at, &c. aforeſaid, gave and de- 
livered unto him the ſaid plaintiff two pieces of broad cloth, ia full 
ſatisfaction and diſcharge * of the ſaid ſeveral promiſes and under- 
takings of him the faid defendant, in the ſaid declaration mention- 
ed, and of all the damages and ſums of money thereupon. due and 
owing, or accrued, which ſaid two pieces of broad cloth, the ſaid 
* plaintiff then and there took, accepted, and received of ang from 
the ſaid defendant, as for and in full ſatisfa&tion and diſcharge of 
the ſaid ſeveral promiſes and undertakings of the ſaid defendant in ' 
the ſaid declaration mentioned, and of the whole damages and 
ſums of money before mentioned; and this he the faid defendant 
is ready to verify; wherefore he prays judgment, if the ſaid plain- 
tiff ought to have or maintain his aforeſaid action thereof againſt 
him, &c. And the ſaid plaintiff faith, that he, by any thing by 
the faid defendant in his Gid plea above alledged, ought not to be 
| barred from having and maintaining his aforeſaid action thereof 
againtt the faid defendant; becauſe, proteſting that the ſaid de- 
fendant did not deliver to him the fid plaintiff the ſaid two pieces 
of broad cloth in the ſaid plea mentioned, or any part thereof, in 
full ſatis faction and diſcharge of the ſaid promiſes and undertakings 
of the faid defendant in the ſaid declaration mentioned, and of all 
the damages and ſums of money thereupon due and owing or ac- 
crued in manner and form as the ſaid defendant hath above in his 
faid plea in that behalf alledged : nevertheleſs, for replication in 
this behalf, the ſaid plaintiff faith, that he the faid plaintiff did 
not accept or receive the ſaid two pieces of broad cloth in the ſaid 
plea mentioned, or any part thereof, of or from the ſaid defend- 
ant, in full ſatisfaction or diſcharge of the faid ſeveral promiſes 
and undertakings of the ſaid defendant in the faid declaration men- 
tioned, and of the whole damages and ſums of money before men- 
tioned, in manner and. form as the ſaid defendant hath above in 
and by his faid plea in that behalf ledges and this he the ſaid 
plaintiff prays may be enquired of by the country, and the ſaid 
defendant doth the like, &c. ; therefore, cc. OR 


| © '# hat this is the beſt mode of plead- 


ing, and not by way of accord, ſee 
9. Co, 806. 1. Ld. Raym. 60. 566. 
_  -On demurting to a plea fur omitting 
theſe words, and only ſaying that plain» 
tiff accepted in ſatisfaRion, &c. they were 
held not to be abſolutely neceſſary, ſee 
Gill. Ca. 234. 3 but the bare ſhewing 
that defendant gave the thing in ſatisfac- 


tion, without alledging that plaintiff re- 
ceived and accepted it as ſuch, would be 
inſufficient, See 1. Stra. 573. 23. To an 
action upon a bont! without any con- 


dit: on, ſatisſaction muſt be pleaded to be 


by defendant, perhaps 22 there ap» 
pears to be a condition for the p- 

of money. See 2. Will. 86, 87. 6. Rep. 
43. Cro. Jac. 254. r 


AND 
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AND the ſaid defendant, by his attorney, comes and Plea that bond 
defends the wrong and injury, when, &c. and faith, that the ſaid was delivered in 
plaintiff (actio non); becauſe he faith, that he the faid defendant, ſatisfaction, 
after the making of the ſaid promiſes and undertakings in the ſaid 
declaration mentioned, and before the exhibiting, &c. to wit, on, 

&c; at, &c. made and ſealed, and as his act and deed delivered 
unto the ſaid plaintiff a certain writing-obligatory for the payment 
of &c. of lawful, &c: and intereſt for the ſame, at a certain da 
then to come; and which ſaid writing-obligatory the ſaid ena ho 
ant then and there delivered to the Fid plaintiff, in full ſatisfac- 
tion and diſcharge of the ſaid ſeveral promiſes and undertakings in 
the ſaid declaration mentioned; and which ſaid writing-obligatory 
the ſaid plaintiff then and there accepted and received of and from 
the ſaid defendant, in full fatisfation, payment, and diſcharge of 
the ſaid ſeveral promiſes, &c.; and this, &c. wherefore, &c. 
if, &c. | | | 


AND the ſaid John, by James G. his attorney, comes and pleathatdefend- 
defends the wrong and injury, when, &c. and faith, that the ant accepted a 
faid Iſaac ought not to have his ſaid action for the ſame againſt mabogany bu- 
him 3 becauſe he ſays, that after the making of the ſaid ſeveral cr ind book- 
promiſes and undertakiogs aforeſaid mentioned in the ſaid decla - plaintiff accept- 
ration of the ſaid Iſaac, before the day of iſſuing out of the origi- ed in fatisfac- 
nal writ of the ſaid Iſaac, to wit, on the firſt day of January 1779, tion and diſ- 
he the ſaid John gave and delivered to the ſaid Iſaac one mahogany. 
beaureau and book=caſe, in full ſatisfaction and diſcharge of the 
ſeveral promiſes and undertakings mentioned in the faid declara- 
tion, and of all the ſums of money therein contained; which ſaid 
mahogany beaureau and book-cale, ſo given in full ſatisfaction 
and diſcharge as aforeſaid, he the ſaid Iſaac then and there accept- 
ed, received, and took of the ſaid John, in full ſatisfaction and 
diſcharge of the ſaid ſeveral promiſes and undertakings mentioned 
in the Bid declaration, and of all the ſums of money therein con- 
tained ; and this he is ready to verify; wherefore he prays judg- 
ment if the ſaid Iſaac ought to have his ſaid action againſt him, & e. 
b . ManLey. 


* 


And the ſaid Iſaac ſays, that by reaſon of any thing by the ſaid... 
John above in — he the ſaid Iſaac ought not to — 
be barred from having or maintaining his ſaid action thereof not accept, &c. 
againſt the ſaid John; becauſe, proteſting that the ſaid John did in ſatisfaction. 
not give and deliver to him the ſaid Iſaac one mahogany beareau | 
and book-caſe, in full ſatisfaction or diſcharge of the ſeveral pro- 

miſes and undertakings mentioned in the ſaid declaration, as the 

ſaid John hath above in pleading alledged: Yet, for replication in 

this behalf, the ſaid Iſaac faith, that the ſaid Iſaac did not accept, 

receive, and tate of and from the ſaid John the ſaid mahogany 

beaureau and book - caſe, in full ſatisfaction and diſcharge of the 

laid ſeveral promiſes and undertakings mentioned in the laid decla- 

ie K 4 ration, 
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ration, in manner and form as the ſaid John hath above in plead. 

ing alledged ; and this he the faid Iſaac prays may be enquired of 

by the country, and the ſaid John doth the like, &c. ; therefore 

let a jury come before our ſaid lord the king at Weſtminſter, on 

next after „ by whom, &c. and who neither, &c.; 

to recognize, &c. ; becauſe, as well, &c ; the ſame day is given 
to the ſaid parties there, &c. | | 


Plea of an agree-TIxDALL Y FIRST, Non aſſumpſit. 2d, And for further plea, 
ment, that de- again + &c. ſaid defendant by leave, &c. faith, that ſaid 
3 Reap. plaintiff (a&:0 non); becauſe he faith, that long be- 
Frediter 2 debe fore the making of the ſeveral promiſes and undertakings in the ſaid 
due to him from declaration mentioned, the ſaid plaintiff was retained and employ- 
plaintiff, and ed in the way of his art or buſineſs of a builder by faid defendant, 
chat it 0 to erect and build certain erections, edifices, and buildings of and 
e * *9p þ for the ſaid defendant, to wit, at Weſtminſter aforeſaid z and be- 
fendant pleaded. ing ſo retained and employed as aforeſaid, he the ſaid plaintiff af- 
++ +, + terwards, and before the making the ſeveral promiſes and under- 
+ - takings in the ſaid declaration mentioned, and long before the 
ſuing forth, &c. againſt the ſaid defendant, appointed, commiſſion- 
end, and deputed one James Pingney, who was then, and yet is, a 
builder, to ſuperintend, direct, do, and perform, as well the ſaid 
buſineſs of the ſaid defendant, as divers other affairs and buſineſs 
for him the ſaid plaintiff, to wit, at Weſtminſter aforeſaid: And 
the ſaid defendant further faith, that the ſaid J. P. being fo ap- 
pointed, &c. aforeſaid, in manner and for the purpoſes aforeſaid, 
he the ſaid J. P. did accordingly afterwards, and before the mak- 
ing of the agreement hereafter mentioned, and alſo before the ſu- 
ing forth, &c. ſuperintend and erect the erecting and building and 
erections and buildings, and the repairing and amending the ſaid 
other edifices and buildings of the ſaid defendant, of and for him 
the ſaid plaintiff, to wit, at, &c. aforeſaid; and thereupon after- 
wards, and after the making of the ſaid ſeveral promiſes and under- 
takings in the faid declaration mentioned, and before the ſuing 
forth, &c. to wit, on the firſt day of January, A. D. 1776, at 
Weſtminſter aforeſaid, a certain diſcourſe was had and moved by 
and between the ſaid plaintiff and the ſaid defendant, of and con- 
cerning the premiſes, and alſo of and concerning the means by 
which the ſaid plaintiff ſhould be ſatisfied by the ſaid defendant for 
his labour, care, diligence, and expences in and about the ſaid 
premiſes ; and upon that diſcourſe it was then and there, to wit, 
on the day and year laſt aforeſaid, at, &c. aforeſaid, agreed by and 
between the faid plaintiff and the ſaid defendant, that the ſaid de- 
fendant-ſhould pay or cauſe to be paid to the ſaid J. P. the ſum of 
five hundred pounds, of lawful; &c. as and for a payment for and 
in behalf, and of and from him the ſaid plaintiff to the ſaid J. P. for 
money due and owing from the ſaid plaintiff to the ſaid J. P. and 
that on payment thereof he the ſaid defendant ſhould be wholly re- 
leaſed, exonerated, and diſcharged of and from the faid ſeveral 
Ae | 8 8 promiſes 


* 


ACCORD ann SATISFACTION, 137 


promiſes and undertakings in the faid declaration mentioned, and 
alſo of and from all damages and ſums of money: thereupon due, 
owing, and accrued : And the ſaid defendant further ſaith, that 
he, confiding in the ſaid agreement, ſo made between her the ſaid 
plaintiff and the ſaid defendant ; and the faid plaintiff in manner as 
aforeſaid, did afterwards, to wit, on the third day of February in 
the year laſt aforeſaid, at, &c. aforeſaid, in purſuance of the ſaid 
agreement, and by and with the knowledge, privity, and conſent 
of the ſaid plaintiff, pay unto the ſaid J. Pingney the faid ſum of 
five hundred pounds in the faid agreement mentioned, and which 
ſaid ſum of five hundred pounds he the faid J. Pingney then and 
there took, accepted, and received of and from him the ſaid. de- 
fendant, as and for payment for and on behalf, and of and from the 
ſaid plaintiff to him the ſaid J. P. to wit, at Weſtminſter aforeſaid; 
by reaſon whereof, and according to the tenor and effect and by 
virtue of the ſaid agreement, he. the ſaid defendant became, and 
then and there was wholly releaſed, exonerated, and diſcharged of 
and from the ſaid ſeveral promiſes and undertakings in the faid 
declaration mentioned, and alſo of and from all damages or ſums 
of money thereupon due, owing, or accrued, to wit, at Weſt- 
minſter aforeſaid; and this, &c. wherefore, &c. if, &c. 3d Plea, 
a ſet off for five hundred pounds paid, lent, had, and received, 
&c. | | A 1 | | J. Mix GAx. 


FIRST General Iſſue. And for further plea in this behalf, the Plea. rf, Non 
ſaid Samuel, by leave of, &c. ſays [actio non]; becauſe he ſays, Mg. ad, in- 
that the ſaid Samuel, at the time of the making of the ſaid ſeve- fancy. 39, that 
ral promiſes and undertakings in the ſaid declaration mentioned, = 3 
was under the age of twenty-one years, to wit, of the age of the plaintiff in 
twenty years and no more, to wit, at, &c. in, &c.; and this, 621. and no. 

&c.; wherefore, &c.; and for further plea in this behalf, the ſaid more, and to 
Samuel, by like leave, &c. ſays [io non]: becauſe he the ſaid 2281 . pens = 
Samuel ſays, that he the ſaid Samuel, after the making of the ſaid |; 2 — 
ſeveral ſuppoſed promiſes and undertakings in the ſaid declaration queſt he gave 
mentioned, to wit, on, &c. at, &c. was indebted to the faid Ed- them a warrant 
ward in the ſum of ſixty- two pounds of, &c. upon or by virtue of of attorney to 
the ſaid ſeveral ſuppoſed promiſes and undertakings in the faid de- cm 
claration mentioned, and no more, and alſo to one A. B. in the plaintiff receiv- 
ſum of two hundred and thirty-eight pounds of, &c. making to- ed in full ſatis 


gether the ſum of three hundred pounds; and he the ſaid faction of his 
being ſo indebted to the ſaid Edward and A. B. afterwards, to eee, lee, __— 


wit, on, &c. at, &c. at the ſpecial inftance and requeſt of the . 
Gid- Kind and. AB: Genet end Snbd nod erbloatentiing 2, 
ſigned and delivered a certain deed or inſtrument called a war- 
rant of attorney, to confeſs judgment, bearing date the day. and 
you laſt aforeſaid, directed to certain perſons . therein named, as 

ing attornies of his majeſty's court of king's bench at Weſt- 
minſter reſpectively, or to any other attorney of the ſame court, 
and thereby impowered them, or any or either of them, or 2 

| other 
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other attorney as aforeſaid, to appear for him the ſaid Samuel, in 
bis faid mijeſty's court of king's bench at Weſtminſter, as of 
Hilary term then laſt paſt, or any other ſubſequent term, and to 
receive a declaration againſt him the ſaid Samuel, at the ſuit of 
the faid Edward and A. B. ina plea of debt, for the ſum of three 
hundred pounds (of which fum of three hundred pounds the ſum 
of ſixty- two pounds ſo due and owing from the ſaid Samuel to 
the ſaid Edward, was part and parcel) and to ſuffer judgment to 
go againſt him in ſuch ſuit for the ſaid ſum of three hundred 
pounds by default or otherwiſe, and then and there, at the ſaid 
ſtance and requeſt of them the ſaid Edward and A. B. then and 
there delivered the ſaid deed or inſtrument, fo executed by him 
the faid 8. as aforeſaid, in full ſatisfaction and diſcharge of the ſaid 
ſum of money ſo then due and owing to them the ſaid Edward and 
A. B. reſpectively as aforeſaid, and which faid deed or inſtrument 
called a warrant of attorney, to confeſs judgment, they the ſaid 
Edward and A. B. then and there accepted, had, and received of 
and from the ſaid Samuel, in full ſatis faction and diſcharge of the 
faid ſeveral ſums of money ſo due and owing from the ſaid S. to 
the ſaid Edward and A. B. reſpectively as aforeſaid: And the ſaid 
S. further ſays, that the faid deed or inftrument called a warrant 
of attorney to confeſs judgment, fo being executed, delivered, 
and accepted in manner and on the occaſion aforeſaid, they the ſaid 
Edward and A. B. afterwards, to wit, on, &c. at, &c. cauſed 
the ſaid judgment to be entered up of record in the ſaid court of 
king's bench at Weſtminſter againſt the ſaid Samuel, as of the 
term of St. Hilary aforeſaid, in the twenty-ſixth year of the reign 
of our ſaid lord the king, for the ſaid ſum of three hundred pounds 
fo due and owing to the faid Edward and A. B. reſpectively as 
aforeſaid (of which ſaid ſum of three hundred pounds the ſaid 
ſum of fixty-two pounds ſo due and owing from the ſaid S. to the 
faid Edward, was part and parcel), as alſo for ſixty- three ſhillings 
which were awarded to the {aid Edward and A. B. in and by the 
faid court of king's bench, for their damages by them ſuſtained, 
as well on occaſion of the detention of that debt as for their coſts 
and charges by them about their ſuit in that behalf expended, as 
by the record and proceedings thereof ſtill remaining in the ſaid 
court of our ſaid lord the king, before the king himſelf at Weſt- 
minſter, more fully appears: And the ſaid Samuel further ſays, 
that the ſaid judgment ſtill remains in the ſaid court of our ſaid 
lord the now king, before the king himfelf, in full force, ſtrength, 
and effect, not let aſide, reverſed, or any way annulled or made 
void: And the ſaid Samuel avers, that no more money was due 
and owing from the ſaid Samuel to the ſaid Edward, upon or by 
virtue of the ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned, than the ſaid ſum of fixty-two' pounds, to 
wit, at, & c.; and this, &c. : wherefore, &c. (Set off for meat, 
drink, board, waſhing, and lodging.) ane 


AND 


f 
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ACCOUNT STATED. 


CRANE AND the ſaid William, by Robert Lawleſs, his Plea to an action 
at the ſuit of attorney, comes and defends the wrong and injury, againſt the ac- 
WaLKkER. J when, &c. and faith, that the ſaid Benjamin ought guide 25 

not to have or maintain his aforeſaid action againſt him, becauſe ne fut of in. 

he ſays, that after the making of the ſaid ſeveral promiſes and un- dorſee, that 

dertakings in the ſaid declaration mentioned, and before the day plaintiff and de- 

of exhibiting the bill of the ſaid Benjamin in the ſuit, to wit, the fendant ſtated 

ſecond day of November in the ſaid year of Our Lord 1990, forme Fas 

at Weſtminſter aforeſaid,” a certain account was had and ſtated by cauſes of ac- 

and between the ſaid Benjamin and the faid William, of and con- tion men- 

cerning the ſaid ſeveral ſums of money in the faid declaration men- tioned in decla- 

tioned; and upon that account the ſaid William was then and there 3 —_— 

found to be in arrear and-indebted to the faid Benjamin in the ſum found in rears, 

of nineteen pounds ten ſhillings and ſevenpence of lawful money and gave plan- 

of Great Britain, and no more; for which ſaid ſum of nineteen tiff a negotiable | 

pounds ten ſhillings and ſevenpence he the ſaid William then and Promiſſory note 

there ed ant ddlivered to the ſaid Benjamin his certain promiſ- 2 — 

ſory note in writing, with his own hand thereunto ſubſcribed, indorſed away 

bearing date the ſame day and year laſt aforeſaid, whereby the before action 

ſaid William then and there promiſed to pay, fix months after the brought, where- 

date thereof, to the ſaid Benjamin or his order, the ſum of er * 

teen pounds ten ſhillings and ſevenpence for value received: And gorſec, 

the ſaid William in fact faith, that the ſaid Benjamin afterwards, 

to wit, on the ſecond day of November in the year laſt aforeſaid, 

at Weſtminſter aforeſaid, by his certain indorſement in writing on 

the ſaid lait-mentioned note, . ordered and applied the contents 

thereof to be paid to one Peter Wiggins or his order, for value 

received, and thea and there delivered the ſaid note ſo in- 

dorſed, to the ſaid Peter Wiggins; by reaſon whereof, and by 

force of the ſtatute in ſuch cafe made and provided, the ſaid Wil- 

liam became liable to pay, and {till is liable to pay, to the 

faid Peter Wiggins, the ſaid ſum of nineteen pounds ten ſhillings 

and ſevenpence, according to the tenor and effect of the ſaid note, 

to wit, at Weſtminſter aforeſaid ; and this the ſaid William is 

ready td. verify; wherefore he prays judgment if the ſaid Benja- 

— — to have or maintain his 5 id action thereof againſt 
e The 


And che ſaid Benjamin, as to the ſaid plea of the ſaid William Replication 
by him above pleaded in bar, ſays, that he the ſaid Benjamin, by thereto. 
reaſon of any thing therein contained, ought not to be barred from 

having and maintaining his aforeſaid action thereof againſt the 

ſaid William, becauſe, proteſting that the ſaid plea and the mat- 

ters therein contained in manner and form as the ſame are above 

pleaded and ſet forth, are not ſufficient in law to bar the faid Ben- 

Jamin from having and maintaining his ſaid action againſt Fr 
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faid William; proteſting alſo, that the ſaid William was and is 
indebted to the ſaid Benjamin in more money than nineteen pounds 
ten ſhillings and ſevenpence in the faid plea mentioned, upon the 
ſeveral cauſes of action in the ſaid declaration mentioned, to wit, 
in the ſeveral ſums of money in the ſaid declaration mentioned; 
proteſting alſo, that he the ſaid Benjamin did not indorſe the ſaid 
note in the ſaid plea mentioned, or order the contents thereof to 


de paid to the ſaid Peter ba ins in the ſaid plea mentioned, for 


replication thereto, he the ſaid Benjamin fays, that the faid Wil- 
liam did make and deliver to the ſaid Benjamin the faid note in 
the ſaid plea mentioned, in manner and form as the faid William 
hath above in his faid plea in that behalf alledged; and this he the 


> ſaid Benjamin prays may be enquired of by the country, &. 


ANOTHER ACTION PENDING. 


Plea teres. KENDRICK JJ AND the fail Edward, in his own perſon, 
guter action 


againſt comes and defends the wrong and inj of 


Ending for the Prxce, one, &c. ] when, &c. and ſays, that he ought not to 


ame promiſes. 


compelled to anſwer the declaration in this behalf, becauſe he ſays, 
that the bill of the ſaid Samuel by him above exhibited againſt the 
ſaid Edward in this behalf, was exhibited againſt him by the 
ſaid Samuel in the court of our lord the king of the bench here 
in this ſame Hilary term, and not before, to wit, at Weltminſter 
aforeſaid, in the ſaid county of Middleſex, and that heretofore, to 
wit, in Michaelmas term laſt paſt, in the twenty-eighth year of 
the reign of our lord the now king, the ſaid Samuel impleaded 
the ſaid Edward in the court of oor Todd the king before the king 
himſelf, then and ſtill being held at Weſtminſter in the ſaid coun- 
ty of Middleſex, and then in the faid court of our ſaid lord the 
king, before the king himſelf, exhibited his certain other bill 

againſt the ſaid Edward, in a plea of treſpaſs upon the caſe, of and 


upon the non- performance of the very ſame identical promiſes and 


undertakings in the ſaid bill and declaration of the ſaid Samuel in 
this preſent ſuit mentioned, then and there, by his ſaid bill ſo by 
him exhibited in the ſaid court of our ſaid lord the king before 
the king himſelf, againſt the faid Edward, complaining that 
whereas here ſet out the whole of the declaration, which in this 
caſe was on a promiſſary note]; and therefore he prayed relief, &c. 


as by the record and proceedings thereof {till remaining in the 


faid court of our ſaid lord the king, before the king himſelf, more 


fully appears: And the ſaid Edward further ſays, that the ſaid Sa- 


muel, the plaintiff in the ſaid former ſuit, and the ſaid Samuel 
in the preſent ſuit,” is one and the ſame perſon-and not _— 
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nt perſons ns; and the ſaid Edward, the defendant in the ſaid 
— ſuit, and the ſaid Edward, the defendant in this preſent 
ſuit, is one and the ſame perſon, and not divers or different per · 
ſons ; and that the ſeveral cauſes of action mentioned and con- 
tained in the ſaid bill in the ſaid former ſuit, and the ſaid ſeveral 
cauſes of action mentioned and contained in the ſaid bill and de- 
claration in this preſent ſuit, are the very ſame identical cauſes of 
action, and not divers, different, or other cauſes of action, and 
that the ſaid former ſuit ſo by the ſaid Samuel brought and profe- 
cuted againſt him the ſaid Edward in the ſaid court of our ſaid lord 
the king, before the king himſelf, as aforeſaid, was, at the time 
of the exhibiting of the bill of the ſaid Samuel in this preſent ſuit, 
and ftill is depending in the faid court of our ſaid lord the king, 
before the king himſelf, not diſcontinued, tried, or determined; 
and this, &c. ; wherefore, &c. if he ought to be compelled to 
anſwer to the declaration of the ſaid Samuel in this preſent ſuit, 
&c. | 5 Go. Hitt. 


And the ſaid Samuel ſays, that by reaſon of any ching by the x 0 
ſaid Edward above in — alledged, he the ſaid Edward to the — 


ſaid declaration of the ſaid Samuel, ought not to be compelled to 
anſwer, becauſe he ſays, that true it is that the ſaid Samuel did, 
in Michaelmas term, in the twenty-eighth year of, &c. implead 
the ſaid Edward in the ſaid court of our ſaid lord the king, before 
the king himſelf, the ſaid court then and ſtill being at Weſtminſter 
aforeſaid in the faid county of Middleſex, and then, in the faid 
court of our ſaid lord the king, before the king himſelf, exhi- 
bited his certain bill againſt the ſaid Edward in a certain-plea of 
treſpaſs on the caſe, in manner and form as the faid Edward hath 
in and by his ſaid plea by him above pleaded alledged ; but the 
faid Edward further ſays, that afterwards, and long before the ſaid 
Samuel exhibited his ſaid bill in this ſuit, to wit, in Michaelmas term 
aforefaid, the ſaid Samuel came into the ſaid court of our ſaid lord 
the king, before the wy himſelf, the fame court then and 


ſtill being held at Weſtminſter in the ſame county of Middleſex, 


and defended the wrong and injury, &c. and prayed judgment 
of the ſaid bill ſo exhibited in the former ſuit, becauſe that the 


ſaid Edward was not, nor ever had been, one of the attornies of 


the court of our ſaid lord the now king, before the king himſelf, as 
the faid Samuel had in and by his ſaid bill in the faid plea men- 


- 


tioned alledged, which ſaid allegation he the ſaid Edward was 


ready to verify; wherefore he the ſaid Edward prayed judgment of 
the ſaid bill of the ſaid Samuel, and that the ſame might be 
quaſhed: And the ſaid Samuel further ſays, that he the ſaid Sa- 
muel afterwards, and before the exhibiting of the ſaid bill of the 
ſaid Samuel in this preſent ſuit, to wit, in Michaelmas term afore- 
ſaid, freely in the ſaid court of our ſaid lord the king, before the 
king himtelf, the ſaid court then and ftill being at Weſtminſter 
aforeſaid in the ſaid county of Middleſex, acknowledged that he 

| = | could 


laſt plea, 
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could not deny the ſaid allegation to the ſaid plea of the faid Sz. 
muel, exhibited by him as aforeſaid in the ſaid court of our ſaid 
lord the king, before the king himſelf, for the cauſe aforeſaid, in 
and by the ſaid plea of the ſaid Edward by him thereto above made 
alledged, but admitted the ſame to be true; and thereupon it was 
conſidered, in and by the ſaid court of our faid lord the king before 
the king himſelf, that the ſaid bill of the ſaid Samuel by him againſt 
the ſaid Edwardexhibited in the court of our ſaid lord the king, before 
the king himſelf, ſhould be quaſhed, as by the record and proceed- 
ings thereof remaining in the ſaid court of our ſaid lord the king, 
before the king himſelf at Weſtminſter aforeſaid, more fully ap- 
ears; without this, that the ſaid former ſuit ſo by the faid Samuel 
2— - brought and proſecuted again him the faid Edward in the faid 
court of our ſaid lord the king, before the king himſelf, was 
at the time of. exhibiting. of the bill of the ſaid Samuel in this 
ſent ſuit depending in the ſaid court of our: ſaid lord the king, 
þcfore the king himſelf, not diſcontinued, tried, or determined; and 
this, &c. : wherefore, &c. ; and that the ſaid Edward, to the afore- 
faid declaration of the ſaid Samuel, may anſwer, &c. 
| | 1 8 1 T. C. KIR B YT. 


Rejoindertolaft And the ſaid Edward ſaith, that he, by reaſon of any thing by 
eee " the ſaid Samuel above in pleading alledged, ought not to be com- 
Ho pelled to anſwer to the declaration aforeſaid of the ſaid Samuel, 
aſe he ſays, that there is not any ſuch record of the aforeſaid. 
judgment remaining in the ſaid court of our faid lord the king, 
before the king himſelf, at Weſtminſter aforeſaid, as the faid da- 
muel hath above in his ſaid plea fo by him above pleaded, by way 
of reply in that behalf alledged; and of this he the faid Samuel 
puts himſelf upon the judgment of the court here; and thereupon 
the ſaid Samuel is commanded by the ſaid court here that he 
produces the ſaid record, if any ſuch there be, before the juſtices 
of our faid lord the king of the bench at Weſtminſter, in fifteen 
days of Eaſter, and that he fail not at his peril ; the ſame day is 
given to the ſaid Edward there, &c. 


GEORGE Hill. 


Plea of prior ac- FERON, AND ſaid defendant, by A. B. his attorney, 
tion depending at the ſuit of comes and defends the wrong and injury, when, 
e &c. &c. and faith, that ſaid plaintiff, a&:0 non), be- 
deen "before Cauſe be faith, that after the making of the ſaid promiſes and un- 
they become dertakings in ſaid declaration mentioned, and beſore ſaid T. D. 
bankrupts. and J. W. became bankrupts as aſoreſaid, to wit, on Monday 
next after the morrow of All Souls in Michaelmas term, in the 
twenty-firſt year of the reign of our lord the now king, before 
our lord the now king at Weſtminſter, came ſaid 1. D. and 
J W. by C. D. their attorney, and brought into the court of our 
ord the king, before the king himſelf then there, their certain bill 
againſt ſaid defendant, being in the cuſtody of, &c. in a plea - | 
| treſp 


ANOTHER ACTION, &. PL E A- 


treſpaſs on the caſe on promiſes to ſaid T. D. and J. W. their 
damage of pounds, of, &c. for the not performing of 
the ſame identical promiſes and undertakings in ſaid declaration 
mentioned, and the ſaid T. P. and J. W. then and there found 
pledges for the proſecution of their ſaid bill, as by the re- 
cord and proceedings thereof remaining in ſaid court of, our 
ſaid lord the king, before the king himſelf now here (reference 
being thereto had) will more fully and at large appear: And 
ſaid defendant in fact further faith, that ſaid bill ſo proſecuted 
by ſaid J. D. and T. W. as aforeſaid, is ſtill depending in 
ſud court of ſaid lord the king, before the king himſelf now 
here, in no Wiſe abated, diſcontinued, tried, or determined, but 
the fame is ſtill wholly undetermined; and this, &c.; where- 
fore, &c. if, &c. | 1 V. LAwEsV. 


Gran 5 NON ASSUMPSIT. And for 

at the ſuit of further plea in this behalf, the faid 
WATSON AND ANOTHER, J defendant, by leaye, &c. faith, that 
the ſaid plaintiff a&:9 non, becauſe he faith, that on next 
after in Term, in the year of the reign of 
his preſent — 22 king George the Third, before the ſaid lord 
the king himſelf, at Weſtminſter, in the ſaid county of Middleſex, 
came the ſame plaintiffs by their attorney, and brought into the ſaid 
court of our ſaid long the king then there his certain bill againſt the 
ſaid defendant, being in the cuſtody, &c. of a plea of, &c.; and 
there were pledges for the proſecution thereof, to wit, J. D. and 
R. R.; by which ſaid bill the ſaid plaintiffs complained againſt the 
ſaid defendant, being in the cuſtody of, &c.: for that whereas, &c. 
(recite the declaration in the original action, and omit the pledges) : 
and afterwards, to wit, in that ſame term of in the year 
aſoreſaid, the ſaid defendant, by her attorney, comes into the 
court of our ſaid lord the king, before the king himſelf, at Weſt- 
miniſter, and defended the wrong and injury when, &c. and ſaid, 


that, &c. [recite the plea) ; and the ſaid plaintiff did the like, &c.; 


which ſaid ifſue fo joined as aforeſaid, afterwards, to wit, on the 

day of in the year aforeſaid, at Weſtminſter aforeſaid, 
in the county of Middleſex aforeſaid, came on to be tried, and was 
tried, by a jury of the ſaid county of Middleſex, before the right 
hongurable William earl of Mansfield, his majeſty's chief juſtice 
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Plea, that ob- 
tained a verdict 
and judgment 
againſt the 
plaintiff in a 
prior action 
brought by the 
plaintiff againſt 
defendant for 


the ſame cauſe 


of action. 


4 % 


aligned to hold pleas before the king himſelf ; and the jurors of the 


ſaid jury being ſummoned, came to declare the truth of the matter 
within contained, and being choſen, tried, and iworn, ſaid, that the 
faid defendant did not undertake and promiſe in manner as the ſaid 
plaintiff hath ſo complained againſt her the ſaid defendant ; There- 


fore afterwards, to wit, in Michaelmas Term, in tze ycarof 


the reign of our ſaid lord the now king, before the king himſelf, it 

was conſidered, that the ſaid plaintiffs thould take nothing by their 

bill aforeſaid, but that they and their pledges to proſecute ſhould be 

amerced for their falſe claim therein, and that the ſaid * 
| ou 
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| ſhould go thereof without delay: and it was further conſidered h) 
the faid court of our faid lord the king here, that the ſaid defendant 
ſhould recover againſt the faid plaintiffs pounds for her 
coſts and charges by her about her defence in that behalf expended 
by the ſaid defendant, by the ſaid court of our faid lord the now kin 
Here, according to the form of the ſtatute in ſuch cafe made an 
provided, by bes aſſent adjudged, &c. as by the record and pro- 
ceedings thereof, now remaining in the faid court of our faid lord 
the now king, before the king himſelf here, to wit, at Weſtmin- 
ſter — may more fully appear; which ſaid judgment is till 
in full force, vigour, and eff: , not in the leaſt reverſed, vacated, 
annulled, or 2 : And the ſaid defendant further faith, that 

© "the promiſes and undertakings in the bill and record aforeſaid in the 
faid former ſuit, and the ſaid promiſes and undertakings in the ſaid 
declaration in the now preſent ſuit, are the fame cauſes of action, 
and not other or different cauſes of action; but the ſaid cauſes of 
action in the ſaid preſent declaration in the preſent ſuit are ſet out 
with ſome ſmall immaterial variances from the ſaid bill in the ſaid 
former ſuit, that the ſame in fact may ſeem to be different cauſes of 
action; and that the faid plaintiffs in the ſaid former ſuit and the 
faid the now plaintiffs, are one and the ſame perſons, and 
not other or different perſons, and the ſaid defendant, the defendant 
in the former action, and the faid defendant, the now defendant, 
are one and the fame perſon, and not other or different perſons ; 
and this the faid defendant is ready to verify : wherefore he prays 
judgment if the ſaid plaintiff ought to have or maintain bis aforeſaid 
action againſt him, &c. 2 15 J. WARREN. 


* £ 
A 


ARBITRAMENT, 


Plea of ubm. AN the faid Earl comes and defends the wrong and injury 
Gon to arbitra- when, &c. and ſays (ado non); becauſe he faith, that after the 
ee. A making of the ſaid ſeveral promiſes and undertakings, and before 
5 the commencement of this ſuit, to wit, on, &c. at, &c. divers va- 
875 riances and controverſies had been had and moved, and were then 
"depending, by and between the faid John and the faid Earl, for the 
ſettling and adjuſting of which faid ſeveral variances they the ſaid 
John and Earl, by two ſeveral writings obligatory, bearing date the 
ſame day and year, became Reidl bound to each other in the 
penal ſum of pounds to be paid to each other, with conditions 
to the ſaid bond annexed to make void the fame if the ſaid John and 
Earl, their reſpective heirs and aſſigns, did, &c. as by the ſaid ſeveral 

reſpective bonds and conditions, relation being thereunto reſpectivel 

had, will more fully and at large appear: And the ſaid Earl in f 

ſays, that the ſaid arbitrators above - named having taken upon them- 
ſelves the burthen of the arbitration aforeſaid betwixt the ſaid John 
and the ſaid Earl, and having deliberately conſidered what * 3 

f | edg 


ARBITRAMENT.—REPLICATION. 


alledged and offered by each of the ſaid parties, afterwards, and 
within the faid time above limited for the making of their ſaid 
award, to wit, on, &c. at, &c. made their award in writing of and 
concerning the promiſes ſo referred, &c. as aforefaid, under their 
hands, in writing, ready to be delivered to the ſaid parties; by 
which ſaid award, after making all allowances to the ſaid John, they 
the ſaid arbitrators found the ſaid John to be in arrear to the ſaid 
Earl in ſixty pounds: And therefore the ſaid arbitrators by their 
ſaid award awarded and ordered the ſaid John to pay to the ſaid Earl 
or his order the ſaid ſixty pounds in ten days after the date of the 
ſaid award, which has not yet been paid; and this, &c. : wherefore, 
&c. SAM. Cox. 


Precludi non; becauſe proteſting as to the ſufficiency of the plea; Replication, 
proteſting alſo, that they the ſaid John and Earl did not become uod nullum fre- 
neceſſarily bound to each other by ſuch writing obligatory in man- 
ner and form as the ſaid Earl hath above in his ſaid plea alledged ; . 


proteſting alſo, that the ſaid arbitrators above-named did not take 
upon themſelves the burthen of the ſaid arbitration betwixt the ſaid 
John and the' ſaid Earl in manner and form as, &c. : Nevertheleſs, 
for replication in this behalf the ſaid John ſays, that the ſaid arbi- 
trators did not make any fuck award of and concerning the premiſes 
as the ſaid Earl hath, in and by his ſaid plea in that behalf, alledged ; 
and this he prays, &c. 


JUDGMENT RECOVERED. 


AND the faid defendant, by A. B. his attorney, comes and de- Judgment re- 
fends the wrong and injury, when, &c. and ſays, that the faid covered in C. P. 


plaintiff, a&#10 non; becauſe he ſaith, that the ſaid plaintiff hereto- 
fore, to wit, in term, in the year of the reign of 
his preſent majeſty, impleaded him the ſaid defendant in his ma- 
jeſty's court, before Alexander Lord Loughborough and his 
brethren, then his majeſty's juſtices of the bench at Weſtminſter, _ 
in a certain plea of treſpaſs on the caſe on promiſes to the ſaid 
plaintiff 's damage of pounds, of and for the not performing 
of the very ſame identical promiſes and undertakings in the ſaid 
declaration mentioned, and ſuch proceedings were thereupon had 
in the ſaid court of our ſaid lord the king of the bench, in that 
plea that the ſaid plaintiff afterwards, to wit, in the very fame 
i term, in the year aforeſaid, by the conſideration and 
judgment of that court, recovered in the ſaid plea againſt the ſaid 
defendant pounds, which in and by the ſaid court of our 
ſaid lord the King of the bench in that plea were adjudged to him 
the ſaid plaintiff for his damages which he had ſuſtained, as well 
on occalion of the not performing of thoſe very ſame identical 

Vol, HL L promiſes 
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5 promiſes and undertakings in the ſaid declaration mentioned, as 
for his coſts and charges by him laid out about his ſuit in that be- 
half, whereof the faid defendant was convicted, as by the record 
and proceedings thereof ſtill remaining in the court of our lord 

the king of the bench at Weſtminſter aforeſaid, reference bein 
thereunto had, more fully and at large appears; which ſaid judg- 
ment ſtil] remains in its full force, ſtrength, and effect, not in the 
leaſt reverſed or made void; and this he the ſaid defendant is 
ready to verify by the faid record, wherefore he prays judgment 
if the ſaid plaintiff ought to have or maintain his aforeſaid action 

thereof againſt him, &c. FI Py t 
Replication, nut And the fail plaintiff faith, that he by any thing by the ſaid de- 
ziel record to the fendant in his faid pl-a alledged, ought not to be barred from 
above plea of having his aforeſaid action thereof againſt the ſaid defendant ; be- 
5a + cauſe he fays that there is not any ſuch record of the recovery 
__ aforefaid in the faid plea of the ſaid defendant mentioned remain- 
ing of record in the ſaid court of our lord the king, (a) before the 
king himſelf, (or of the bench at NMeſiminſter) as the ſuid defen- 
dant hath in and. by his ſaid plea'in that behalf above alledged; 
and this he the faid defendant is ready to verify, when, where, and 
in what manner this court ſhall order, direct, or appoint ; and 
thereupon the ſaid defendant is commanded that he have the ſaid 
record here on ; and that he fail not on his peril; the ſame 
day is given to the ſaid plaintiff here, &c. f f 


(a) This form of replication, with the That this replication may conclude 
alterations in italic, will do tor Judg. with a verification when the recoic is 
ment recovered in either court. ftated! to be of another court, vide 

2. Will, 173. 114. 


Replication toa AFTER the uſual anſwer to the fact of the plea, by afirming 
plea of nl die the exiſtence of the record, go on as fohows :; And this he is ready 
record in K. B. to verify by the ſaid record: and thereupon he prays, that the ſaid 
record in the record, which is on a roll of this next term, in the twenty ſegond 
1 year aforeſaid, and numbered, may be ſeen and inſpected by the ſaid 
court here: and becauſe it is neceſſar y and convenient that the ſaid 
record, if any ſuch there be, be inſpected by the ſaid court here be- 
fore judgment is given in the premiſes a day, that is to ſaß, 
next after is given to the ſaid parties to be before our lord 
the king at Weſtminſter to hear judgment there. 


Vide, in addition to the authorities in 278. 2. Lut. 1514. and the authoritiet 
Carth. 517. Rob. Entr. 204. where theiein cited. ; 
there is alſo the judgment, Herne's Plead. 


Plea to afſumpfe AND now at this day, that is to ſay, on Friday next after the 
in B. R. 4 A morrow of All Souls in this ſame term, until which day the ſaid 
in C. B. & Cho cauſe of ſame term with ceclaration. | 

\ f | John 


PLEA,—REPLICATION.—REJOINDER: 


John had leave to imparl to the ſaid bill, and then to anſwer the 


lame; Sc. as well the ſaid Philip, by bis faid attorney, as the ſaid 

ohn, by Smith Nathaniel Blagrave and William Bedcott Latley, 
jo attornies, do come before our lord the king at Weſtminſter ; 
and the ſaid John defends the wrong and injury, when, &c. and faith, 
that the ſaid Philip Cawſton ought not to have or maintain his ſaid 
action thereof againſt him; becauſe he fays, that after the making 
of the ſeveral promiſes and undertakings in the ſaid declaration 
mentioned, that is to fay, in the term of the Holy Trinity now 
laſt paſt, the ſaid Philip, in the ſaid court of our lord the king of 
common bench, at Weſtminſter, in the county of Middleſex, im- 
pleaded the faid John in a certain plea of treſpaſs on the caſe upon 
the ſame identical promiſes and undertakings in the faid declaration 
mentioned, and ſuch proceedings were had thereon, that the ſaid Philip 
afterwards, to wit, inthe fame term of the Holy Trinity, by the con- 
ſideration and judgment of the ſaid court, recovered againſt the ſaid 
Toba the ſum of one hundred pounds, as well for his damages occa- 
ſioned by the non- performance of the ſame identical promiſes and 
undertakings in the ſaid declaration mentioned, as for his coſts and 
charges which he had been put unto in and about that ſuit in that 
behalf, whereof the ſaid John was convicted, as by the record and 
proceedings thereof, now remaining of record in the ſaid court of 
our ſaid lord the now king of common bench, at Weſtminſter afore- 
faid, more fully appears; which ſaid judgment now remains in full 
force and effect, and is in no wile reverſed or made void; and this 
he is ready to verify by the ſaid record: wierefore he prays judg- 
ment-if the ſaid John ought to have or maintain his aforeſaid action 
thereof againſt him, &. Y - | 

diy e, eee 4301 e | V. L 


And the ſaid Philip ſaith, that by reaſon of any thing by the faid Replication, at 
Johnabove in pleading alledged, he the ſaid Philip ought not to be #4 record. 


barred from having his ſaid action thereof maintained againſt the 
faid John, becauſe; he the faid Philip faith, that there is not any ſuch 
record of the judgment aforeſaid recovered by him the ſaid Philip 
againſt; the ſaid Jahn remaining in the court of the lord the king of 
the bench at Weſtminſter aforeſaid, as the ſaid John hath above in 


pleading alledged ;; and this he the ſaid Philip is ready to verify: 


Wherefore he prays judgment, and his damages by reaſon of the 
premiſes to be adjudged to him, &c. 4 0 


And the ſaid John ſays, chat there is ſuch a record of the judg - Rejoinder. 


ment aforeſaid recovered by the ſaid Philip againſt him the ſaid John 
remaining in the court of the lord the king of the bench at Weft- 
minſter, as he the ſaid John hath above in pleading alledged; and 


this he the ſaid John is ready to verify by the ſaid record: and 


thereupon a day is given to the ſaid John by the court of our ſaid 
lord the king now here, that he may produce the ſaid record before 


L 2 our 
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our lord the king · at Weſtminſter on next after at 
his peril: the ſame day is given to the ſaid parties to be there to 
hear the judgment of the court. a W e | 


Judgment reco- AN the ſaid Mary, by John W. her attorney, comes and de- 
veredin C. B. to fends the wrong and injury, when, &c. and fays, that the ſaid 
aQuon in B. R. James ought not to have or maintain his aforeſaid action againſt 
| | her, becauſe ſhe ſays, that the ſaid James heretofore, that is to 
ſay, in Trinity Term, in the twenty-firſt year of the reign of our 
lord the now king, impleaded the ſaid Mary in the court of our 
| faid lord the king of the bench, at Weſtminſter, in the county of 
Middleſex aforeſaid, before Alexander lord Loughborough and his 
brethren, then his majeſty's juſtices of the bench aforeſaid, in a 
certain plea of treſpaſs upon the caſe upon promiſes, for the non- 
performance of the identical promiſes and undertakings in the faid 
declaration above ſpecified, and ſuch proceedings were thereupon 
had in that plea in the ſame court of our ſaid lord the king of the 
bench aforeſaid, that afterwards, that is to ſay, in the ſame Trinity 
Term, the ſaid James recovered againſt the ſaid Mary forty pounds, 

, for the damages which he had luſtained, as well by reaſon of the 
non- performing the faid promiſes and undertakings ſo made by the 
ſaid Mary as for his coſts and charges by him about his ſuit in that 
behalf expended, whereof the ſaid Mary was convicted, as by the 
record and proceedings thereof, remaining in the ſaid court of our 
faid lord the king of the bench aforeſaid, at Weſtminſter aforeſaid, 
more fully appears; which ſaid judgment ſtill remains in full force 
and effect, not reverſed or annulled; and this ſhe is ready to 
verify by the {aid record: wherefore ſhe prays judgment if the ſaid 
2 ought to have or maintain his ate. eſaid action thereof againſt 

r, &c. 45 
W. BAL DWIV. 
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© AND the ſaid William Conniers, in his own proper perſon, 
none comes and defends the wrong and injury, when, Ke ang lays, 
that the ſaid William Brown ought not to have or maintain his 
aforeſaid action thereof againſt him, becauſe he faith, that the ſaid 
William Brown heretofore, that is to ſay, in Eaſter Term row laſt 
paſt, impleaded the ſaid William Conniers in the court of our lord 
the king, before the king himſelf, at Weſtminſter, in the county of 
Middleſex, in a certain plea of treſpaſs on the cafe on promiſes, to 

the ſaid William Brown his damages of twenty pounds, for the not 
performing the very ſame identical promiſes and undertakings in 
the {aid declaration mentioned; and ſuch proceedings were there- 
upon had in the ſaid court of our lord the king, before the king 
himſelf, in that plea, that the ſaid William Brown afterwards, to 
witc 


= REPLICATION.--PLEA. | 


wit, in that very ſame Eaſter Term now laſt paſt, by the conſide- 
ration and judgment of that court, recovered againſt the ſaid Wil- 
liam Conniers twenty pounds, which in and by the ſaid court of 
our lord the king in that plea were adjudged to him the ſaid William 
Brown for his damages which he had ſuſtained, as well on occaſion 
of the non-performing of thoſe very ſame identical promiſes and 
undertakings mentioned in the faid declaration, as for his coſts and 
charges by him laid out about his ſuit in that behalf, whereof the ſaid 
William Conniers was convicted, as by the record and proceedings 
thereof, ſtill remaining in the court of our lord the king at Weſt- 
minſter aforeſaid, reference being thereunto had, may more fully 
and at large appear, which faid judgment ſtill remains in full force, 
ſtrength, and effect, not in the leaſt reverſed or made void; and 
this he is ready to verify by the ſaid record: wherefore he prays 
judgment if the ſaid William Brown ought to have or maintain his 
aforeſaid action thereof againſt him, && g.. 

A OR) IF : J. C. Bor rox. 


And the ſaid William Brown faith, that he, by reaſon of any thing 
by the ſaid William Conniers in his ſaid plea above alledged, ought 
not to be barred from having his ſaid action maintained againſt the 
ſaid Williams Conniers, becauſe he ſaith, that there is no ſuch re- 
cord of the faid judgment remaining in the ſaid court of our ſaid 
lord the king, before the king himſelf, as the faid William Con- 
niers hath inhis pleading above alledged ; and this he is ready to 
verify, when, how, ar in what manner, the court ſhall order, 
c.: and thereupon the ſaid William Conniers is directed, that he 
Have the record here on Wedneſday next after three weeks from 
the day of the Holy Trinity at his peril, &c. ; the ſame day is given 
to the faid parties here, &c. | | 


AND now at this day, that is to ſay, en Friday next after the 
morrow of the Holy Trinity in this fame term, until which day 
the {aid David had leave to imparl to the ſaid bill, and then to an- 


ſwer the ſame, &g. as well the ſail Richard, by his ſaid attorney, 


as the ſaid David, by Benjamin Lloyd his attorney, do come before 
our lord the king at Weſtminſter; and the ſaid David defends the 
wrong and injury when, &c. and ſays, that the ſaid Richard ought 
not to have or maintain his aforeſaid action thereof againſt him, 


Replication, au 
tiel regard. 


Imparlance. 
Picea of judg- 
ment recovered, 


becauſe he ſays, that the ſaid Richard heretofore, to wit, in Hilary 


Term laft paſt, impleaded the ſaid David in the court ef our lord 
the now king of the bench, at Weſtminſter, before Sir William de 
Grey, knight, and his brethren, juſtices of our ſaid lord the king 
at the court of the bench aforeſaid, in a certain plea of treſpaſs. on 
the caſe upon promiſes, to the ſaid Richard his damage of twenty 
pounds, of and for the not performing of the fame identical pro- 
miſes and undertakings in the ſaid declaration mentioned; and fuch 
8 8 L 3 proceedings 
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proceedings were thereupon had in the ſaid court of our ſaid lord 
the king of the bench aforeſaid, at Weſtminſter aforeſaid, in that 
ples, that he the ſaid Richard afterwards, that is to ſay, in that ſame 
ary Term, by the conſideration and judgment of that court, 
recovered againſt the ſaid David in that plea twenty pounds for his 
damages which he had ſuſtained, as well by occaſion of the not 
performing of the ſaid ſeveral identical promiſes and undertakings 
as for his coſts and charges by him about his ſuit in that behalf ex- 
pended, whereof the ſaid David was convicted, as by the record and 
proceedings thereof, ſtill remaining in the ſaid court of our lord 
| the king of the bench aforeſaid, at Weſtminſter aforeſaid, more 
OY fully appears; which ſaid judgment ſtill remains in its full force, 


© ſtrength, and effect, not in the leaſt reverſed, made void, fatisfied, 

or annulled; and this the ſaid David is ready to verify by the ſaid 

| record: wherefore he prays judgment if the ſaid Richard ought to 
have or maintain his aforeſaid action thereof againſt him, &e. _ 


G. Mincar. 


— 


Replicaton, m! And the ſaid Richard ſays, that by reaſon of anything by the ſaid 
tiel record. David above in plcadin, alledged, he the faid Richard ought not to 
| be barred from having his ſaid action thereof maintained againft 
the faid David, becauſe he the ſaid Richard fays, that there is not 
any ſuch record of judgment aforeſaid recovered by him the ſaid 
Richard againſt the ſaid David remaining in the court of the lord 
the king of the bench, at Weſtminſter aforeſaid, as the ſaid David 
hath above in pleading alledged ; and this he the faid Richard is 
ready to verify: wherefore he prays judgment, and his damages by 
reaſon of the premiſcs to be adjudged to him, &c, 


Rejoinder. And the ſaid David faith, that there is ſuch a record of judgment 
aforeſaid recovered by the ſaid Richard againſt him the ſaid David 
remaining in the court of the lord the king of the bench at Weſt- 
miniter aforeſaid, as he the ſaid David hath above in pleading 
alledged ; and this he the ſaid David is ready to verify by the ſaid 
record: and thereupon a day is given to the faid David, by the 
court of our ſaid lord the king now here, that he may produce the 
ſaid record before our lord the king at Weſtminſter, on 
next after at his peri] ; the fame day is given to the 
faid parties to be there to hear the judgment of the court. 


n 
Plea to adecla= FIRST, General iſſue ; on aſſumpſit to the whole declaration · 
eee an cf 2d, As to promiſes and undertakings in the ſaid firſt eight Counts, 
ment recoveret* defendants plezd a judgment recovered in Eafter Term, the 
twenty-fifth of George the Third, againſt defendants, as ſurvivors 
of A. B. 23d, As to all the promiſes in the declaration, a ſet off 


of monies due to the defendants, 


And 
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And the faid plaintiff, as to the {aid plea of the ſaid deſendants by 
them ſecondly above pleaded in bar as to all the promiſes and un- 
dertakings in the ſaid firſt eight Counjs of the ſaid declaration 
mentioned, ſays, precludi non, becauſe he ſays, that although true 
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Replication, (a) 
new aſhgn- 


ment, admitting 


the judgment; 
but that this ac 


it is that he the ſaid plaintiſf, in the term of St. Hilary, in the tionwas brought 
twenty- fifth year of, &c. did implead the ſaid defendants, as ſuch for a different 


ſurvivors as aforeſaid, in the ſaid court of our ſaid lord the king of 
his exchequer, before the barons of the faid court, in a certain plea 
of treſpaſs on the caſe upon promiſes, for the not performing cer- 
tain promiſes and undertakings; and that ſuch proceedings were 

thereupon had in that plea, in the ſame court of our ſaid lord the 
king of his exchequer aforeſaid, that after wards, to wit, in the term 
of Eaſter, in the ſaid twenty- fifth year of, &c. he the ſaid plaintiff 
recovered againſt the ſaid defendants, by the judgment and conſi- 


deration of the ſame court, five hundred and two pounds, in and 


by the ſaid court adjudged to him for his damages which he had 
ſuſtained as well by reaſon of the not perfortaing the ſaid promiſes 
and undertakings as for his coſts and charges by him about his ſuit 
in that behalf expended; whereof the ſaid defendants were con- 
victed, as by the :1ecord and proceedings thereof, remaining in the 
ſaid court of our ſaid lord the king of his exchequer, at Weſtmin- 
fter aforeſaid, more fully appears, and that the faid judgment ſtill 
remains in full force and effect, not reverſed, annuiled, defeated, or 
avoided : Yet for replication in this behalf the ſaid plaintiff ſays, 
that the ſaid ſeveral promiſes and undertakings for which the ſaid 
plaintiff impleaded the defendants, and recovered damages, as in 
the ſaid record mentioned, were not, nor was, nor are, nor is, any 
or either of them, the ſame identical promiſes and undertakings 
as in the ſaid eight Counts of the ſaid declaration of the ſaid plaintuF 


cauſs. 


above are mentioned, but are other and different promiſes and 


undertakings than in the ſaid firſt eignt Counts of tne ſaid declara- 
tion mentioned, and whereof the faid plaintiff has now impleaded the 
ſaid defendants in that behalf, and above in his ſaid declaration in 
that behalf complained againſt them: For that the ſaid plaintiff has 
now impleaded them: for that whereas in the lifetime of the ſaid 
A. B. that is to fav, on, &c. at, &c. they the faid A. B. and de- 
tendants were indebted to the ſaid plaintiff in the ſum of one thou- 
ſand pounds, other and different than the ſum in the ſaid record 
mentioned, of Jawful money of Grear Britain, for other and dif- 


ferent work ang labour, care, ſkill, diligence, journies, and attend- 


ances, than in the ſaid record is mentioned, of the ſaid Richard 
before that time done, performed, and beſtowed, by the ſaid Richard, 
as an attorney and ſolicitor for the faid A. B. and defendants, in 
ard about the proſecuting, folicking, and defending, divers cauſes, 
ſuits, and other buſineſſes, for the ſaid A. B. and defendants, on 
their retainer, and at their like fpe-ial inſtance and requeſt, and 
for other and different money paid, laid out, and expended, than 
the money in the ſaid recerd mentioned, by the ſaid Richard, at 
the like ſpecial inſtance and requelt of the ſad A. B. and defendants, 
(a) For plea to new aſſignmert, ſee tet off, poſt 163. 
L 4 in 
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in andabout the proſecuting, ſoliciting, and defending of the cauſes, 
ſuits, and buſineſſes laſt- mentioned, and for the fees of the ſaid 
plaintiff due and of right payable to him the ſaid plaintiff in and 
about the premiſes ; and that being thereupon indebted as laſt 
aforeſaid, they the ſaid A. B. and defendants, in the lifetime'of the 
Aid A. B. in conſideration thereof, afterwards, to wit, on, &c. at, 
&c. took upon themſelves, and then and there faithfully promiſed: 
the ſaid Richard, that they the ſaid A. B. and defendants would well 
and truly pay to the ſaid plaintiff the ſaid laſt-mentioned ſum of 
one thouſand pounds, when they the faid defendants and A. B. 
ſhould be thereunto afterwards requeſted : And that whereas 
afterwards, and in the lifetime of the ſaid A. B. that is to fay, on, 
> &c. at, &c. in conſideration that the faid plaintiff had before that 
time done, performed, beſtowed, and taken, other and different 
work and labour, care, ſkill, diligence, journies, and attendances, 
than in the ſaid record mentioned, as an attorney and ſolicitor for 
the ſaid A. B. and defendants, on their retainer, and at their like 
ſpecial inſtance and requeſt, in and about the proſecuting, defend- 
ing, and ioliciting, divers other cauſes, ſuits, and other buſineſſes, 
for the ſaid A. B. and defendants: and that he the ſaid plaintiff had 
alſo paid, laid out, and expended, divers other ſums of money, 
other and different than in the ſaid record is mentioned, in and about 
the proſecuting, defending, and ſoliciting, of the ſaid laſt- mentioned 
cauſes, ſuits, and buſineſſes, they the ſaid A. B. and defendants 
toak upon themſelves, and then and there faithfully promiſed to the 
faid plaintiff, that they would well and truly pay to the ſaid plain- 
tiff ſo much money as he reaſonably deſerved to have for the ſaid 
laſt- mentioned work, &c. and alſo ſo much money as the ſaid plain- 
tiff had paid, laid out, and expended, in and about the proſecuting, 
ſoliciting, and defending, the ſaid laſt mentioned cauſes, ſuits, and 
buſinefles, and likewiſe as much money as was due and of right 
payable to the ſaid plaintiff for his fers in the ſaid laſt-mentioned 
reſpects, when they the faid A. B. and defendants ſhould be there- 
unto requeſted : And the faid plaintiff in fact ſays, that he did 
reaſonably deſerve to have of the faid A. B. and defendants, in the 
lifetime of the ſaid A. B. for the work, &c. the further ſum of eight 
hundred pounds of, &c. ; and that he the ſaid plaintiff paid, laid 
out, and expended, in and about the proſecuting, &c. the ſaid laſt- 
mentioned cauſes, &c. the further ſum of eight hundred pounds of, 
&c. and that there was and is due to him the ſaid plaintiff, for his 
fees due and of right payable tohim the ſaid plaintif in thoſe laſt- 
mentioned reſpects, the further ſum of eight hundred pounds, to 
wit, at, &c. ; of which the ſaid A. B. and defendants, in the life- 
time of the ſaid A. B. afterwards, to wit, on, &c. there had notice 
(fo go on new aſſigning the firſt eight Counts in the ſaid declara- 
tion, ſtating them to be for doing other buſineſs, and for other 
' monies paid, &c. than thoſe for which plaintiff recovered in the ſaid 
former judgment, aſſigning the breach alſo to thoſe eight Counts, 
as in the declaration): and which ſaid laſt- mentioned promiſes and 
undertakings, ſo mentioned and ſet forth in the ſaid * eight 
2ounts 


OU TLAWR TJ. 


Counts of the ſaid now declaration of the ſaid plaintiff, and for the 
non- performance whereof he the ſaid Richard has above in his ſaid 
declaration complained againſt the ſaid defendants, are other and 
different promiſes and undertakings than thoſe for which the ſaid 
plaintiff recovered damages, as in the ſaid record, and in the ſaid 
plea of them the ſaid defendants, by them ſecondly above pleaded in 
bar are mentioned; and this, &c. ; wherefore, inaſmuch as the 
ſaid defendants have not anſwered the ſaid complaint of the ſaid 
plaintiff, as to the breach and non · performance of the ſaid promiſes 
and undertakings in the ſaid firſt eight Counts of the ſaid declara- 
tion mentioned, and ſo newly above aſſigned, he the ſaid Richard 
prays judgment, and his damages, by reaſon of the non- performance 
thereof, to be adjudged to him, &c. ( Iſſue on plea of ſet- off.) 
| t | 1 Oat Tho. WALKER, 


— —_————__W/ * 


OUTLAWRY. 


AND the faid defendant, by A. B. his attorney, comes and plea or Our. 
defends the wrong and injury, when, &c. and faith, that the ſaid lawry, 


laintiff (2770 non); becauſe he ſaith that one Daniel Edwards, 
us, (No to wit, in the year of the reign of his preſent 
majeſty, by an original writ impleaded the ſaid plaintiff by the 
name of, &c. in his preſent majeſty's court, before Sir William 
De Grey, knt. and his brethren, then his ſaid Majeſty's juſtices 
of the bench at Weſtminſter, in the county of Middleſex, (or in 

the court of our lord the now king, before the king himſelf, the 

ſaid court then and till being held at Weſtminfler in the ſaid 
county of Middleſex), in a plea of treſpaſs ; and the ſaid plaintiff, 
becauſe he did not appear in his ſaid majeſty's court of the bench, 
or in the ſaid court of our faid lord the king, before the king him 
ſelf, to anſwer to the ſaid D. E. in the plea aforeſaid, according 


to the laws and cuſtoms of this realm, was put in exigent to be 


outlawed in London, and for that afterwards, to wit, on 
in the twelſth year of the reign of his preſent majeſty, in the ſaid 
court of our ſaid lord the now king cf the bench, (or before the 
king himſelf) was outlawed in due form of law, at the ſuit of the 
ſaid Daniel Edwards, in the aforeſaid plea, and ſtill remains out- 
lawed, as by the record and proceeding thereof in his ſaid majeſty's - 
court of the bench at Weſtminſter aforeſaid, (or in the ſaid court 
of our ſaid lord the king, before the king himſelf), returned and now 
remaining, more fully appears; and this he the ſaid defendant is 
ready to verify by the record, wherefore he prays judgment if the 
ſaid plaintiff ought to have or maintain his aforeſaid action againſt . 
him the ſaid defendant. 

J. MorGan. 


This plea, with the alterations in This diſability may be taken advantage 
italjc, will do for either Counts. of by pleading it either in abatement or 
| 3 in 


— — ——— — — 3 
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in dar, with this difference, that it may Morg, Dig, 53,&c, ; that itmay be plead, 
be pleaded in abatement. in all caſes, but ed in bar in afſum fe, ſee 2. Vent. 282. 
cominonly be pleaded in bar where the 3. Lut. 39. and other authorities, as in 
ground or cauſes of action is forfeited, fee Morg. Dig. 53, 44. 115 


Outhwry in AND the faid defendant, by A. B. his attorney, comes, &c. 
c. P. to an ac- (actio non); becauſe he ſays that one T. W. heretofore, to wit, 
tion in K. B. in term, in the year of the reign of his preſent majeſty, by 
an original writ, impleaded the ſaid plaintiff by the name of, &c. 
in his preſent majeſty's court, before Sir William De Grey, kat. 
and his brethren, then his ſaid majeſty's juſt ices of the bench at 
Weſtminſter,” in the county of Middleſex, in a plea of treſpaſs; 
and the ſaid plaintiff, becauſe he did not appear in his ſaid majeſty's 


RI -> court of the beneh to anſwer unto the ſaid I. W. in the plea-afore- 


ſaid, according to the laws and cuſtoms of this realm, was put in 
exigent to be outlawed in London, and for that reaſon, afterwards, 
to wit, on next after .. » inthe year of 
the reign of his preſent majeity, in the ſaid court of our ſaid lord 
the now king of the bench at Weſtminſter, was outlawed in due 
form of law, at the ſuit of the ſaid T. W. in the aforeſaid plea, 
_ and till remains outlawed, as by the record and proceedings thereof 
in his ſaid majeſty's court of the bench, at Weſtminſter aforeſaid, 
returned, and now there remaining, more fully appears; and this, 
&c: by the ſaid record; wherefore, &c. if, &c. J. MoRGan, 


PS „ 


„ TEAsDALE FIRST, nor affamp/it. Second, And for fur- 
tion in Rt 41 ſuit of ę ther plea, &c. (actio non); becauſe he ſays, that 
for work and i- READ. long before the making of the ſeveral promiſes and 
bour as a buil- undertakings in the ſaid declaration mentioned the ſaid plaintiff 
der, and repair - was retained and employed in the way of his art or buſineſs of a 
_ 2 builder by the ſaid defendant, to erect and build certain erections, 
did employ edifices, and buildings, and to repair and amend certain other 
Plaintiff; but edifices and buildings, of and for him the ſaid defendant, to wit, 
that plaintiff at, &c. ; and being ſo retained and employed as afureſaid, he the 
3 2 faid plaintiff afterwards, and before the making of the ſeveral 
deputy, I £7 promiſes and undertakings in the ſaid declaration mentioned, and 
perintend the long before the ſuing forth, &c. againſt the ſaid defendant, ap- 
works; and that pointed, commiſſioned, and deputed one |. P. who was then, and 
defendant, ac- yet is a builder, to ſuperintend, direct, do, and perform, as well 
3 >< the ſaid buſineſs of him the ſaid defendant, as divers other affairs 
plaintiff, aig and buſineſs for him the faid plaintiff, to wit, at, &c.: And the 


A. B. the money ſaid defendant further ſays, that the faid J. P. being ſo appointed, 


tor the work. &c. as aforeſaid, in manner and for the purpoſes aforeſaid, he the 


ſaid J. P. did accordingly, afterwards, and before the making of 

the ſeveral promiſes and undertakings in the ſaid declaration, and 

before the time of making the agreement hereafter mentioned, and 

alſo before the ſuing forth, &c. ſuperintend and direct the erect- 

ing and building of the ſaid erections and buildings, and the re- 
* See Set off, poſt 160, "= 

pairing 
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ring and amending the ſaid other erections and buildings of the 
ſaid defendant of and for him the ſaid plaintiff, to wit, at, &c. 3 
and thereupon, afterwards, and after the making of the ſeveral 
omiſes and undertakings in the ſaid declaration mentioned, and 
before the ſuing forth, &c. to wit, on; &c. at, &c. a certain diſ- 
courſe was had and moved between the ſaid defendant and the ſaid 
plaintiff of and concerning the ſaid premiſes, and alſo of and con- 
cerning the means by which the ſaid plaintiff ſhould be ſatisfied by 
the ſaid defendant for his labour, care, diligence, and expences in 
and about the faid premiſes; and upon that diſcourſe it was then 
and there, to wit, on, &e. at, &c. agreed, by and between the 
ſaid plaintiff and the ſaid defendant, that the ſaid defendant ſhould 
pay, or cauſe to be paid, to the ſaid J. P. the ſum of five hundred 
pounds, of lawful, &c. as and for a payment for and in behalf of 
and from him the ſaid plaintiff to the ſaid J. P. for money due and 
owing from the ſaid plaintiff to the ſaid J. P. and that on pay- 
ment thereof he the ſaid defendant ſhould be wholly releaſed, ex- 
onerated, and diſcharged, of and from the ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, and alſo of and from 
all damages and ſums of money thereupon due, owing, or ac- 
crued: And the ſaid defendant in fact further ſays, that he, con- 
fiding in the ſaid agreement ſo made between him the ſaid defend- 
ant and the ſaid plaintiff in manner as aforeſaid, did afterwards, ta 

wit, on, &c. at, &c. in purſuance of the ſaid agreement, and h 4 
and with the knowledge, privity, and conſent of the ſaid plaintiff, 
pay unto the ſaid J. P. the ſaid ſum of five hundred pounds in the 
ſaid agreement mentioned, and which ſaid ſum of five hundred 
pounds the ſaid J. P. then and there took, accepted, and received 
of and from him the ſaid defendant, as and for payment for and on 
behalf of and from him the ſaid plaintiff to him the ſaid J. P. for 
money due and owing from the ſaid plaintiff to the ſaid J. P. to 
wit, at, &c.; by means whereof, and according to the tenor and 
effect, and by virtue of the faid agreement, he the ſaid defendant 
then and there became and was wholly releaſed, exonerated, and 
diſcharged of and from the ſaid ſeveral promiſes and undertakings 
in the ſaid declaration mentioned; and alſo of and from all damages 
or ſums of money thereupon due, owing, or accrued, to wit, at, &c.; 

and this, &c. wherefore, &c. if, &c. . 

' | | F. BULLER, 


PERFORMANCE. 


Nor xs, E890.) AND the ſaid defendant, by A. B. his attorney, Plea of a per- 
at ſuit of comes and defends the wrong and injury, when, formance to the 
FuLwoop. 4 &c. and faith, that he did not undertake or promiſe nee 


in manner and form as the ſaid plaintiff hath above thereof com- 


plained againſt him; and of this he puts himſelf upon the country, 
& c.: And for further plea as to the firſt promiſe and undertaking 
: . | in 
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in the ſaid declaration mentioned, the ſaid defendant, by leave, 
&c. ſaith, that ſaid defendant (act io non); becauſe he ſaith, that 
the faid defendant did, upon the requeſt of the ſaid plaintiff, : by 
him in that behalf made after the making of the ſaid promiſe and 
undertaking, and before the day of exhibiting, &c. to wit, on the 
firſt day of April A. D. 1770, to wit, at, &c. aforeſaid, put ſaid 
meſſuage, dovecote, barns, ſtables, coach-houſes, and all other 
the outhouſes with the appurtenances of and belonging to the ſail 
farm in the ſaid declaration mentioned, into good, ſufficient, and 
tenantable repair, according to the tenor and effect of the ſaid 
promiſe and undertaking of the faid defendant, by him made in 
that behalf as aforeſaid; and of this he puts himſelf upon the 
es > peuntep HE nt en bn J. Mangan 
. B. A notice of fer. off was added I doubt whether a plea. of ſet off can 
or work and labour by defendant and extend to the 1ſt Count, as it ſoundir 
is ſervants, and with horſes, &c. materi - merely in damages, I have thetefore'draink 
als found, goods ſold, &c: bargained, &c. a notices of ſet off: defendant may at the 
money laid out, lent, had, and received, trial perhaps be let in to the proof of his 


| tiff's action. ä J. Moxcax. 
— — — a 
on bd ae val ELK 4S E. 


Ples, that the. AND. the faid defendant, by A. B. his attorney, comes and de- 
romiſes were fends the wrong and injury, when, &c. and fays, that the faid 
madg by the de- plaintiffs,: a&770 non; becauſe he fays, that the ſaid ſeveral pro- 
tendant and a- miſes and undertakings in the ſaid declaration mentioned (if any 
_ nf mart ſuch were made), were and each and every of them was made by 
_ , and him the faid defendar:t, and one A. B. jointly, and not by him the 
that the plain- ſaid defendant ſolely; ard that after the making of the ſaid pro- 
riffs executed a miſes and undertakings, and before the exhibiting the bill of the 
releaſe to the de- ſaid plaintiffs againſt him the faid defendant, to wit, on, Acc. at, 
8 & c. the ſaid plaintiffs by their certain writing of releaſe then and 
there made by them the ſaid plaintiffs to the taid A. B. and ſealed 
with the ſeveral and reſꝑective ſeals of them the ſaid plauiiffs, and 

then and there delivered to the ſaid A. B. who is ſt ill in poſſeſſion of 

the ſame for the cauſes therein mentioned and contained, did remiſe 

and releaje unto the ſaid A. B. his heirs, executors, and adminiſ- 
trators, the ſaid ſeveral promiſes and undertakings in the ſaid de- 
claration mentioned, and each and every of them, and all ſum and 
ſums of money thereqn due, owing, or thereafter to become due, 
together with all and all manner of action and actions, cauſe 
and cauſes of action, ſuits, bills, bonds, writings, obligatory 
debts, dues, duties, ſum and ſums of money, judgments, ex- 
ecutions, extents, quarrels, controverſies, treſpaſſes, damages, 

and demands whatſoever, buth at law and in equity, or 

- _ Otherwiſe howſoever which they the ſaid plaintiffs then had, or 
which they their heirs, executors, or adminiſtrators ſhould or 
might 
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might at any time or times thereafter have claim, challenge, or 
demand for, or by reaſon or means of any matter, cauſe, or thing 
whatſoever, from the beginning of the world unto the day of the 
date of the ſaid deed or writing of releaſe, as by the ſaid deed or 
writing of releaſe will more fully appear: And this, &c. where- 


fore, &c. g N * V. LAwzEs. ; 

And the ſaid plaintiffs, as to the ſaid plea of the ſaid plaintiff by Replication, 
him above pleaded in bar, ſay, that they by reaſon of any thing in n ;# fafum to 
that plea alledged, ought not to be barred from having and main- dhe releaſe. 
taining their aforeſaid action thereof againſt him the ſaid defend- 
ant, becauſe proteſting that the ſeveral promiſes and undertakings 
in the ſaid declaration mentioned, were not, nor was any of them 
made by him the ſaid defendant, and one A. B. jointly, but by 
him the ſaid defendant wy For replication'in this behalf the 
ſaid plaintiffs ſay, that the ſaid writing of releaſe in the ſaid plea 
mentioned, is not the deed of them the ſaid plaintiffs : and this they 
pray may be enquired of by the county, and the faid defendant 
doth the like, &c. 355 | | «1 3: Eg RE 


Gnoll AND ſaid defendant by J. M. her ph, wat the 
at the ſuit of _ attorney, comes and defends the wrong promiſes, . 

ELLIS AND ANOTHER. J and injury, when, &c. and ſays, that were made by 
ſaid plaintiffs, a&#is non; becauſe he faith, that the ſaid ſeveral pro- defendant | and 
miſes and undertakings in the faid declaration mentioned (if any 83 
ſuch were made), were, and each and every of them was made by r and Haw 
her ſaid defendant, and one William Strong, jointly, and not by-plaititi kinds 
her ſaid defendant ſolely, and that after the making of ſuch pro- executed 4 re. 
miſes and undertakings, and before the exhibiting, &c. to wit, {caſe to debut 
en the firſt day of January 1782, to wit, at London, &c. aforg.; n 20 | 
ſaid, the ſaid plaintiffs. by their certain writing of releaſe, then ani 
there made by ſaid plaintiffs to William Strong, and ſealed wit n 
the ſeveral and reſpective ſeals of them ſaid plaintifts, and then and 
there delivered to the ſaid William Strong (who is ſtill in poſ- 
ſeſſion of the ſame) for the conſiderations therein mentioned and 
contained, did remiſe and releaſe unto ſaid William Strong, his 
heirs, executors, and adminiſtrators, the ſaid ſeveral promiſes and 
undertakings in ſaid declaration mentioned, and each and every of 
them, and all ſum and ſuns of money thereon due and owing, or 
thereof to become due, together with all and all manner of action 
and actions, cauſe and caules of action, ſuit, bills, bonds, writings 
obligatory, debts, dues, duties, ſum or ſums of money, judgments, 
executions, extents, quarrels, controverſies, treſpaſſes, damages, 
and demands whatfoever, both at law and in equity, or otherwiſe 
howſoever, which they ſaid plaintiffs then had, or which they, 
their heirs, executors, or adminiſtrators ſhould and might at any 
time or times hereafter have, claim, challenge, or demand for, or 
by reaſon or means of any more cauſe or thing whatſoever, from 


the beginning of the world unto the day of the date of ſaid deed 


— u —EL„— —ʒ— ! — — — — 
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or writing of releaſe, as by faid deed or writing of releaſe will fully | 
appear: And this faid defendant is ready to verify, wherefore, &c. 
if, &c. e, V. LAwzs. 


the laſt Nea, againſt ſaid deſendant by her above pleaded in 
. GRrooLy. bar ſay, that they, by reaſon of any 
thing in that plea alledged, ought not to. be barred from having 
their aforeſaid action thereof againſt him ſaid defendant, becauſe pro- 
teſting that the ſaid ſeveral promiſes and undertakings in ſaid decla- 
ration mentioned were not, nor was any of them made by her faid 
defendant, and one William Strong jointly, but her faid defendant 


Replication to ELLIS AND ANOTHER } And faid defendant, as to faid plea of 


2 ſolely: For replication in this behalf, ſaid plaintiffs ſay, that ſaid 


writing of releaſe in ſaid plea mentioned, is not the deed of them 
ſaid plaintiffs; and this they pray may be enquired of by the 
country, and ſaid defendant doth the like, wherefore, &c. e 


(e) Plea to af. FIRST. General INue. And for further plea in this behalf, the 


 Jempſit by execu- ſaĩd defendants by leave of, &c. actio non; becauſe they ſay the 


— _ ſaid A. B. (the teſtator) in his lifetime after the making of the ſaid 


* the plaintiff a ſeveral promiſes and undertakings in the ſaid declaration men- 


cow for 71. tioned, to wit, on, &c. at, &c. bargained, fold, and delivered to 
which at the the ſaid plaintiff, a certain cow of him the ſaid A. B. at and for a 
ee certain large price or ſum of money, to wit, at and for the * 
ca "Rs i or ſum of ſeven pounds ſeven ſhillings, of lawful money of Great 
ecutors and the Britain, to be therefore paid by the ſaid plaintiff to the faid teſ- 
plaintiff agreed tator, which faid ſum of money at the time of his death was 
to releaſe each wholly in arrear and unpaid to him, and the ſaid defendants fur- 
mow "+ he ther ſay, that then and after the death of the ſaid A. B. and before 
defendant'epay- the exhibiting the bill of the ſaid plaintiff, to wit, on, &c. at, &c. 
ing the plaintiff the ſaid ſum of ſeven pounds ſeven ſhillings being and then and 
thirteen pounds. there wholly remaining unpaid by the ſaid plaintiff to the ſaid de- 
| fendants, as executors as aforeſaid of the faid A. B. it was agreed 
by and between the ſaid defendants as executors as aforeſaid, and 

the ſaid plaintiffs in manner following, that is to ſay, that the ſaid 
defendants as executors as aforeſaid, ſhould releaſe and diſcharge 

the ſaid plaintiff from the payment of the ſum of ſeven pounds ſeven 
ſhillings, ſo remaining due as aforeſaid, and ſhould pay to the ſaid 
plaintiff ſo much money, as together with the ſaid ſum of ſeven 
pounds ſeven ſhillings, fo to be releaſed and diſcharged as afore- 

ſaid, ſhould make up and amount to the ſum of twenty pounds, 

of, &c. for and in full ſatisfaction and diſcharge of the ſaid ſeveral 

iſes and undertakings of the ſaid A. B. in his lifetime to the 

ſaid plaintiff made in the ſaid declaration mentioned; and the ſaid 

_ defendants as executors further ſay, that in purſuance of the ſaid 
agreement ſo made as aforeſaid, and long before the exhibiting of 

the bill of the faid plaintiffs, to wit, on, &c. at, &c. they the 


(a) Pleas, &c, by Executors, ſee poſt; and ſee Accord and Satisfaction, and 
Payment, ante. | | a ' 
| faid 


SET- OFF. . 


gad defendants did releaſe and diſcharge the fajd plaintiff from the 
payment of the ſaid ſum of ſeven pounds ſeven ſhillings ſo remain 
| ing unpaid as aforeſaid, and did pay him a large ſum of money, 


to wit, the ſum of twelve pounds thirteen ſhillings, of, &c. which S 
faid ſum of twelve pounds thirteen ſhillings, together with the ſaid 


ſeven pounds ſeven ſhillings ſo releaſed as aforeſaid, amounted to 


the ſaid ſum of twenty pounds, which faid ſum of twelve pounds 


thirteen ſhillings ſo paid as aforeſaid, together with the ſaid releaſe 
and diſcharge of the faid ſum of ſeven pounds feven ſhillings, he 


the ſaid plaintiff then and there accepted and received of an from 


the ſaid defendants as executors as aforeſaid, for and in full ſatis- 
faction and diſcharge of the ſaid ſeyeral promiſes and undertakings 
in the ſaid declaration mentioned, and this, &c. wherefore, &c. 


- Drawn by Mx. CRomPToON. 
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„ Orr. 


FIRST, Non Aſumpſit, and notice of ſet of, Take notice that 
the above named defendant at the trial of this cauſe, &c. (in com- 
mon form), that is to ſay, in the ſum of {ix pounds of, &c. under 
and by virtue of an agreement before that time made between the 


ſaid plaintiff and the ſaid defendant, whereby it was agreed, that in iſt, 
conſideration that the ſaid defendant, at the ſpecial inſtance and 
requeſt of the ſaid plaintiff, had before that time recommended * et 
the ſaid plaiutiff to and had procured for him certain orders for 
making ſhoes; he the ſaid plaintiff being a ſhoemaker,' to be bß 
him the ſaid plaintiff executed and performed, at and for a large 
price or ſum to be therefore paid to him for the fame, he the ſa⸗d 


plaintiff ſhould pay to the ſaid defendant, and the ſaid plaintiff then 


and there undertook, and faithfully promiſed the ſaid defendant to 


pay him the ſum of two ſhillings in the pound for every pound to be 
by him the ſaid Samuel received for the price of the ſaid ſhoes, and 


for the making of the ſame: And the ſaid defendant in fact ſays, that 
he the ſaid plaintiff. did, in conſequence of the recommendation of 
the faid defendant, and of his procuring for him the ſaid orders, 


receive a large ſum of money, to wit, the ſum of ſixty pounds, of, 
&c. for the making of the aforeſaid ſhoes, whereby he the ſaid 
plaintiff became liable to pay to the laid plaintiff the ſum. of fix 
pounds, being at and aſter the rate of two ſhillings in the pound 
for each and every pound ſo received by the ſaid plaintiff for the 
making of the ſaid ſhoes, whereby he the ſaid plaintiff became and 
was indebted to her the ſaid defendant in the ſaid fum of fix pounds 
as aforeſaid; and alſo in the further ſum of, &c. ( Money lent, 
| &c.) | | Draton by Mr, GRAHAM. 


AND 
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To an aQion of AN the ſaid W. W. by J. P. his attorney, comes and de- 

affum;fit, plea fends the wrong and injury, when, &c. and ſaith that he did not 

of tet off for undertake and promiſe in manner and form as the ſaid W. B. above 

—.— yy a; a complains thereof againſt him, and of this he puts himſelf upon 

. the country, and the ſaid W. B. doth the ſame, and the ſaid W. 

| by leave of the Court firſt had and obtained, according to the form 

of the ſtatute in ſuch caſe made and provided, further ſays, that 

the ſaid Worthington ＋ not to have or maintain his ſaid action 

againſt him, becauſe he 5 that the ſaid Worthington, on the 

day of exhibiting his ſaid bill againſt the ſaid W. to wit, on the 
twenty=third of January, A. D. 1762, at Topſham, in the count 

; aforeſaid, was and now is indebted unto the ſaid William in the 

5 > ſum of five hundred pounds, of lawful money of Great Britain, for 

divers goods, wares, and merchandizes, and alſo in the further 

ſum of five hundred pounds for money lent and advanced, and 

alſo money had and received, money laid out, and expended, &c. 

and alſo in the further ſum of five hundred pounds of like lawful 

money for work and labour, ſervice, care, diligence, and attend- 

Work and la- ance of the faid William, by him the faid William, for and at the 

bour. like inſtance and requeſt of the ſaid Worthington, and in and about 

his lawful buſineſs and affairs before that time done and performed, 

uſed, undertaken, exercifed, and employed: And alſo in the fur- 

ther ſum of five hundred pounds of like lawful money, for other 

As a factor. Work and labour of the ſaid William as the factor, agent, or ſer- 

- vant of the ſaid Worthington, before that time done and per- 

formed at the like inftance and requeſt of the ſaid Worthington, 

and alſo (account ſtated), which ſaid ſeveral ſums of five hundred 

nds, &c. amounting in the whole to the ſum of three thouſand 

five hundred pounds, and on the day of the exhibiting of the ſaid 

bill of the ſaid Worthington, were and ſtill are due and owing 

from the ſaid Worthington to the faid William: And the faid 

William further ſaith, that he hath been, and ftill is ready, and 

doth now offer, according to the form of the ſtatute in this caſe 

made and provided, to /et off againſt the money which in and by 

this ſuit ſhall appear to be due from him the faid W. to him the 

faid Worthington, ſo much of the faid three thouſand five hun- 

dred pounds as was aforeſaid due to him the ſaid W. as will ſatisfy 
ſuch money as ſhall appear to be due to the ſaid Worthington: 

And this, &c. * J. DunxinG. 


4 


Plea of Sk WrTTEYz AND the faid Robert Wittey, by John Wybourn 
ive and ſet off at ſuit of his attorney, comes and defends the wrong and injury, 
of a judgment Jaques. J when, &c. and ſays, that he did not undertake and 


8 pt has promiſe in manner and form as the ſaid R. J. hath above thereof 


Angi. 


complained againſt him; and of this he puts himſelf upon the 
country, &c.: And for further plea in this behalf, the ſaid de- 
fendant, by leave, &c. ſays (actio non); becauſe he fays that the 
faid plaintiff, before and at the time of the exhibiting of the ſaid 
bill of the ſaid plaintiff's, was and ſtill is indebted to the ſaid defend- 

us 4 ant 


U 


”y . . | : 
a 2.1.24 F "4 2 * 


ant in more money than is due and owing from faid defendant to 
ſaid plaintiff upon the ſeveral promiſes and undertakings in ſaid de- 3 
claration mentioned; that is to ſay, in the ſum of three hundred 3 
and forty pounds ten ſhillings, pen @ judgment, and recovered by 
ſaid defendant againſt ſaid plaintiff, heretofore, to wit, in the term 
of the Holy Trinity, in the twenty ſecond year of the reign of 
our lord the now king, before the king himſelf, at Weſtminſter 
aforeſaid, in 2 plea of treſpaſs upon the caſe, upon promiſes, 
whereby it was conſidered by the faid court that the ſaid defendant 
ſhould recover againt the faid plaintiff the ſaid ſum of three hundred 
and forty pounds ten ſhillings far his damages which he had ſultained, . 
as well — occahion of the non performance of ſeveral promiſes and 
undertakings then lately made by the ſaid plaintiff to ſaid defendant, 
as. for. his coſts and charges by him about his ſuit in that behalf 
expended, whereof the ſaid plaintiff was convicted, as by the record 
and proceedings thereof T in the ſaid court of our ſaid 
lord the e king himſelf, at Weſtminſter aforeſaid, 
more fully appears; which faid Judgment Rill remains in full force 
and "£6. not reverſed, : annalled, diſcharged, or ſatisfied, and 
which, ſaid ſum of money fa recovered by the ſaid defendant againſt 
ſaid plaintiff; or ſo much thereof as ſhall be neceſſary in that be- 
half, ſaid detendant hath been and now is ready to ſet off, and now 
offers to ſet vi againſt the ſaid ſeveral ſums of money due and 
owing from ſaid Uctendant to ſaid plaintiff, by virtue of the ſeveral 
promiſes and undertakings in ſuch declaration mentioned, accurd- 
ing to the form of the ſtatute in ſuch caſe made and provided; and * thaw 452 
this he ſaid defendant is ready to verify, wherefore he. prays judg- | 
ment it ſaid plaintiff ought to have or maintain his aforeſaid action 

thereof againſt him, &C GEO. Woop. 


2120 


DEO LARATION of aſter term, 29. Geo. 3. in indebitatus Plea of debt on 
aſſumpſit for fiſty pounds, for a ſurgeon's. bill, and common judgment, by 
Counts; damages fifty pounds: Plea, Trinity term, 29. Geo 3. ra _ 
it, General iſſue; nan aſſumpſit, and iſſue. 2d, And for further 1 
plea, in this behalf the ſaid J. Wagner, by leave of the court here very thereof and 
for this purpc ſe firſt had and obtained, according to the form of the plea pleaded, 
ſtatute in ſuch caſe made and provided, ſays, that the ſaid John Frank- deſendant levied 
lin ought not to have or maintain his aforeſaid action thereof againft 8 5 1 2 
him, becauſe he ſays, that the ſaid: John Franklin before and at the nion. . 
time of the exhibiting of the bill of the faid John Franklin againſt 

the ſaid John Michacl, was, and ſ{t4}l:is indebted to the ſaid John 

Michael in more money than is due and owing from the ſaid Jonn 

Michael to the ſaid John Franklin, upon the ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, that is to ſay, in 

the ſum of fiity-one pounds ten ſhillings upon a judgment, here- 

tofore, to wit, in the term of St. Michael, in the twenty ninth. 

year of the reign of our ſovereign lord the now king, obtained by 

the ſaid John Michael againſt 5 {aid John Franklin, in the court 

of our lord the king, before the king himſelf, at Weſtminſter, in 

the county of Miudleſex, in a plea of treſpaſs on the caſe, upon 

Vor. III. | M promiſes, 


PLEAS in ASSUMP STT. 


promiſes, whereby it was conſidered by the ſaid court, that the 
ſaid John Michael ſhould we againſt the ſaid John Franklin 
the laid fifty one pounds ten ſhillings for his damages which he had 
ſuſtained, as well by reaſon of not performing of certain promiſes 
and undertakings then lately made by the ſaid John Franklin to 
the ſaid John Michael, as for his coſts and charges by him about 
his ſuit in that behalf expended, whereof the ſaid John Franklin 
was convicted, as by the record and proceedings thereof remaining 
in the ſaid court of our ſaid lord the king, before the king himſelf, 
to wit, at Weſtminſter aforeſaid, more fully appears; which ſaid 
judgment ſtill remains in full force and effect, not reverſed, an- 
eg. diſcharged, or ſatisfied ; and which ſaid ſum of money ſo 
recovered by the ſaid John Michael againſt the ſaid John Franklin, 


or ſo much thereof as ſhall be neceſſary in that behalf, the ſaid 


John Michael always hath been, and now is ready and willing, and 
hereby offers to ſet off and allow to the ſaid John Franklin againſt. 

the ſaid ſeveral ſums of money due and owing from the ſaid John 
Michael to the ſaid John Franklin, by virtue of the ſaid ſeveral 
promiſes and undertakings of the ſaid John Michael in the ſaid de- 
claration mentioned, according to the form of the ſtatute in this 
caſe made and provided; and this the ſaid John Michael is ready 
to verify, wherefore he prays judgment if the ſaid John Franklin 
ought-to have or maintain his aforeſaid action thereof againſt him, 
& 977 Es GEO. Woop. 


FRANKLIN And the faid John Franklin, as to the ſaid plea 

ver ſus bo the faid John Wagner by him above pleaded in 
WAGNER. I bar, ſays, that he by reaſon of any thing therein al- 
ledged, ought not to be barred from having and-maintaining his 
aforeſaid action thereof againſt the ſaid John Wagner, becauſe he 
ſays, that though true it is that ſuch judgment as is therein men- 
tioned was obtained againſt the ſaid John Franklin, yet he the ſaid 
John Franklin, according to the form and ſtatute in ſuch caſe 
made and provided, ſays, that after the obtaining of the ſaid judg- 
ment, and ſince the ſaid plea of the ſaid ſohn Wagner, to wit, on 
the day of now laſt paſt, he the ſaid John Franklin 
did pay to the faid John Wagner the ſaid ſum of fitty-one pounds 
ten ſhillings by the ſaid judgment recovered, and in the ſaid ſe- 


_ cond plea above-mentioned to be due thereon, in full ſatisfaction 


and diſcharge of the ſaid judgment, to wit, at Weſtminſter afore- 
ſaid, in the county aforeſaid z and this he the ſaid John Franklin is 
ready to verify, wherefore he prays judgment and his damages by 
him ſuſtained, by reaſon of the non- performance of the ſaid ſeveral 
promiſes and undertakings of the ſaid John Wagner in the ſaid de- 
claration mentioned to be adjudged to him, &c. 


It ſtrikes me on very great conſidera- at all; and that the plaintiff is compe- 


tion which I have given this caſe, that tent to ſhew ſuch fact in his replication. 


the defendant by levying the money ſince under the equity of the ſtat. of 4 Ann. 
his plea due upon the judgment pleaded c. 16. ſ. 12, to the effect I have above 
by way of ſet off, has put himſelf in the ſtated. I. Bannow. 
ſame fituation as if he had not pleaded. it 


4 5 © od | AND 


ö 


AND the ſaid defendants, as to the ſaid plea of the faid plain- 
tifs, by him firſt above pleaded by way of new affignment, and in 
reply to the faid plea of the ſaid defendants ” them ſecondly above 
pleaded in bar, ſay, that they did not undertake and promiſe in 
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(a) Plea to new 
afſignmeyt ſt, 
Non afſfumpſit; . 
2d, 2a ſet-off, 


manner and form as the ſaid plaintiff hath above in his ſaid new 


ent complained againſt them ; and of this they put them- 
pro. nemo the e &c.: And for further plea in this behalf, 


2s to all the ſaid promiſes and undertakings in the ſaid new aſſign- 


ment mentioned, the ſaid defendants, by leave of, &c. ſay, actio non; 
becauſe they ſay, that the ſaid plaintiff now is, and at the day of 


making the ſaid new affignment was, indebted to the ſaid defendants 


in more money than is due and owing to him from them upon the 


ſaid ſeveral ſuppoſed promiſes and undertakings in the faid new 
— e that is to ſay (ſet- off in uſual form for 


money paid, lent, &c.; account ſtated, &c.) ſo much of which 


ſaid ſeveral ſums of money ſo due and owing from the faid plain- 


tiff to the ſaid defendants, as will be ſufficient to ſatisfy the faid 
plaintiff the damages which he hath ſuſtained by reaſon of the 


non-performance of the ſaid ſeveral ſuppoſed promiſes and under- 


takings in the ſaid new aſſignment mentioned, they the ſaid de- 


fendants will deduct and ſet off according to the form of the ſta- 


tute in ſuch caſe made and provided; and this, &c. ; wherefore, &c. 
(a) See replication . New aſſignment to a plea of judgment recovered, ante 151. 


AND the ſaid George Bagno, by James Poarce his attorney, 
comes and defends the wrong and injury, when, &c. and ſays, that 


Plea of a 
recognizance 


the ſaid defendant ought not to have or maintain his ſaid action entered into by 


thereof againſt him, becauſe he ſays, that the ſaid plaintiff, before 
the commencement of this ſuit, to wit, in Hilary term now laſt 
paſt, in the court of our lord the king of the bench at Weſtmin-' 
iter, in the ſaid county of Middleſex, before the right honourable 
ſir William Eyre, knight, and his companions, then juſtices of 
our lord the king of the bench aforeſaid, at Weſtminſter afore- 
ſaid, came in their own proper perſons, and then and there, in 
the ſaid court, before the ſaid juſtices, duly taken and anrolled 
for a juſt and true debt, acknowledged themſelves to owe to the 
ſaid George the ſum of one thouſand pounds of lawful money of 
Great Britain, which they and each of them willed to be levied 
and made of their lands, goods, and chattels, as by the ſaid re- 
cognizance now remaining inrolled and affiled in the court of our 
ſaid lord the king of the bench at Weſtminſter aforeſaid, more fully 
appears; Which ſaid recognizance ſtill remains wholly due, in full 
force and effect, not in any wiſe paid, ſet aſide, or ſatisfied, and 
which greatly exceeds the money due and owing to the ſaid plain- 
tiffs on the ſeveral promiſes and undertakings in the ſaid declaration 
mentioned, to wit, at Weſtminſter aforeſaid, and from which the 
ſaid George is ready and willing to deduct and ſet off, according 
to the form of the ſtatute in ſuch caſe made and provided, the 
damage ſuſtained by the faid plaintiff by reaſon of the ſaid ſup- 
poſed promiſes and undertakings in the ſaid declaration men- 

M 2 tioned, 


plaintiff to de- 
fendant in ano - 
ther court, by 
way of ſet- off. 
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tioned, and which amount only to ſeven hundred and ſeventy- two 
pounds eight ſhillings: and elevenpence, to wit, at Weſtminſter 
aforeſaid; and this he is ready to verify; wherefore he prays 
Judgment if the ſaid plaintiff ought to have his aforeſaid action 
thereof maintained againſt him, &c. T. BarRow, 


led of f.t-of, AND. the defendant, by A. B. his attorney, comes and de- 
fends the wrong and injury, when, &c. and ſays, that the plain- 
tiff ought not to have or maintain his aforeſaid action thereof 
againſt him, becauſe he faith, that the ſaid plaintiff, before and 
at the time of exhibiting of the bill (or ſuing forth of the origi- 
1 nal writ) of the ſaid plaintiff againſt him the ſaid defendant, to 
wit, at Weſtminſter aforeſaid, was, and from thence hitherto hath 
been, and ſtill is, indebted to the ſaid defendant in a much larger 
ſum of money than the money ſo due and owing from the ſaid 
defendant to the ſaid plaintiff, and whereof. the ſaid plaintiff hath 
above complained againſt him the faid defendant, to wit, in the 
ſum of pounds of lawful money of Great Britain, for the 
Work, &. Work and labour, care and diligence, of the ſaid defendant before 
that time done, performed, and beſtowed by him the ſaid defen- 
dant in and about the buſineſs of the ſaid plaintiff, and for the 
faid plaintiff, and at his ſpecial inſtance and requeſt, and for meat, 
Neceſſaries. drink, waſhing, apparel, lodging, and other neceſſaries before that 
time found and provided by the ſaid » for one C. D. the 
daughter of the ſaid plaintiff, and at his the ſaid plaintiff's like 
Goods. ſpecial inſtance inſtance and requeſt, and for divers goods, wares, 
and merchandizes by the ſaid defendant before that time fold and 
delivered to the faid plaintiff, at his like ſpecial inſtance and re- 
Money lent. queſt, and for money by the ſaid defendant before that time lent 
and advanced to the ſaid plaintiff, and at his like ſpecial inſtance 
and requeſt, and for other money by the ſaid defendant before 
Laid out, that time laid out, expended, and paid for the ſaid plaintiff, at his 
| like ſpecial inſtance and requeſt, and for other money by the ſaid 
Had and re- Plaintiff before that time had and received to the aſe of the ſaid 
ceived, defendagt, and for other money before that time due and owing 
from the ſaid plaintiff to the ſaid defendant, upon an account 
Account ſlated. ſtated between the ſaid plaintiff and the ſaid defendant; which 
ſaid ſum of money ſo due and owing from the plaintiff to the 
ſaid defendant excceds the damages ſuſtained by the ſaid plaintiff, 
by reaſon of the not performing of the ſaid ſeveral promiſes and 
undertakings of the ſaid defendant in the ſaid declaration men- 
tice:d, and out of which faid ſum of money he the faid defendant 
is ready and willing, and hereby offers to ſet off and allow to the 
faid plaintiff ſo much money as the damages ſuſtained by the ſaid 
plaintiff, on occaſion of not performing the ſaid ſeveral promiſes 
and undertakings of him the ſaid defendant in the faid declaration 
mentioned, amount to; and this he the ſaid defendant is ready to 
verify : wherefore he prays judgment it the ſaid plaintiff ought to 

have or maintain his aforeſaid action thereof againſt him, &c. 
| | Drawn by MR, WARREN. 
: And 
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And the ſaid plaintiff faith, that he, by reaſon of any thing by Replication, 

the ſaid defendant in his ſaid plea above alledged, ought not to be 

barred from having and maintaining his aforefaid action againſt 

him, -becauſe he faith, that he the ſaid plaintiff was not, at the 

time of, &c. nor is now indebted to the ſaid defendant in manner Evanse.Proff:r, 
and form as the ſaid defendant hath above in his ſaid plea alledg- 3. T. R. B. R. 
ed; and this he the faid plaintiff prays may be enquired of by 186. 

the country, and the ſaid defendant doth the like, &c. ; therefore, 


&c. \ 


RuLz AND the faid defendant, by A. B. Plea of ſet- off. 

at the ſuit o his attorney, comes and defends the gigen Sas = 
W1Lso0N, adminiflratrix. } wrong and injury, whea, &c. and judgment reco- 
faith, that the ſaid Martha, actio non, hecauſe he faith, that he the vered by him a- 
ſaid defendant heretofore, to wit, in Eaſter term, in the third year Sainſt the plain- 
of the reign of our lord the now king, impleaded plaintiff as ad- — 1 
miniſtratrix in the court of our lord the king, before Sir Charles 
Pratt, knight, and his brethren, then his Majeſty's juſtices of the eee, 
dench at Weſtminſter in the county of Middleſex, in a plea of eee, 
treſpaſs on the caſe, then and there declaring by, &c. his attorney, under a judz- 
againſt the ſaid plaintiff, as adminiſtratrix as aforeſaid in that ment recovered 
plea whereas, Ke. here recite the declaration], and after- by defendant a- 
wards, to wit, in Trinity term in the third year aforeſaid, the St the plains 
faid plaintiff came into the ſaid court of our ſaid lord the king of 
the bench at Weſtminſter aforcfaid, by, &c, her attorney, and 
defended the wrong and injury, when, &c. and the faid,&c. here re- 
Cite the plea, which in this caſe was a judgment outſtanding, and 
plene adminiſtravit præter, &c.] and ſuch proceedings were there - 
upon had, that afterwards, that is to ſay in Michaelmas term, in 
the fourth year of the reign of our lord the now king, before Sir 
Charles Pratt, knight, and his companions, then his Majeſty's 
juſtices of the bench at Weſtminſter, the ſaid defendant, by the 
conſideration of the ſaid court, recovered, &c. (ſet forth the judg- 
ment), whereof the ſaid plaintiff, as adminiſtratrix in form afore- 
faid, hath been convicted, as by the record and proceedings there= 
of remaining in the ſaid court of our ſaid lord the king of the 
bench aforeſaid, at Weſtminſter aforeſaid, more fully appears; 
which ſaid judgment ſtill remains in its full force, ſtrength, and 
effect, not in the leaſt paid, ſatisfied, .reverſed, or made void: 
And the ſaid defendant further ſaith, that the monies recovered by 
the ſaid judgment, and now due and owing to the ſaid defendant, 
exceed the monies due and owing from the ſaid defendant to the 
faid plaintiff, as adminiſtratrix as aforeſaid, and for which the ſaid 
plaintiff hath above complained againſt the faid defendant, to wit, 
at, &c. aforeſaid, and that ſaid defendant is ready and willing, and 
hereby offers to ſet-off and allow to the ſaid plaintiff, as admini- 
ſtratrix as aforeſaid, and of the damages aforeſaid, ſo recovered 
in form aforeſaid, all ſuch * as the ſaid George, in his life - 

ume, 


3 
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time, or the ſaid plaintiff, as ſuch adminiftratrix as aforeſaid, have 
or hath ſuſtained on occaſion of the not performing of the ſaid ſe. 
veral promiſes and undertakings in the ſaid declaration mentioned, 
according to the form of the ſtatute in ſuch caſe lately made and 
provided; and this, &c. 3 wheretore, &c. if, &c. 
J. Morcan, 


Plea of ſet off £ 

for work and la- - AND the ſaid defendant, by A. B. his attorney, comes and 

_ —— e defends the wrong and injury, Arora &c. and faith, that he did 
not undertake and promiſe in manner and form as the ſaid plaintiff 
hath. above thereof complained againſt. him; and of this he puts 
himſelf upon the country, &c. ; and for further plea as to the firſt 
promiſe and undertaking in the ſaid declaration mentioned, the ſaid 
defendant, by leave, &c. faith, that the ſaid defendant, a#1o non; 
becauſe he faith, that the faid defendant did, upon the requeſt of 
the ſaid plaintiff by him in that behalf made, after the making of 
the ſaid promiſe, and before the day of exhibiting, &c. to wit, on 
the firft day of April A. D. 1770, to wit, at, &c. aforeſaid, put 

the faid meſſuage, dove-cote, barns, ſtables, coach-houſes, and 
all other the out-houſes, with the appurtenances, of and be- 
longing to the ſaid farm in the ſaid declaration mentioned, 
into good, ſufficient, and tenantable repair, according to the te- 
nor and effect of the faid promiſe and undertaking of the ſaid de- 
fendant by him made in that behalf as aforeſaid; and of this he 
puts himſelf upon the country, &c. ' a 

| | J. MorGan. 


Plea of non aſ- AND the faid W. by A. B. his attorney, comes and defends 
ſumſ ſir to all the the wrong and injury, when, &c. and as to ail the ſaid ſeveral ſup- 


* * poſed promiſes and undertakings in the ſaid declaration mentioned, 
. E 


to that, and with Except as to the ſum of two pounds eleven ſhillings, parcel of the 


leave of court, ſaid ſeveral fums of money in the ſaid declaration mentioned, ſays, 
2 ſer to all the that he did not undertake and promite in manner and form as the 
money, except ſaid J. hath above thereof complained againſt him; and of this 
_ tender he puts himſelf upon the country, &c. ; and as to the ſaid ſum of 
two pounds eleven thillings, parcel of the ſaid ſeveral ſums of mo- 
ney in the ſaid declaration mentioned, the ſaid William ſaith, that 
the ſaid J. ought not to have or maintain his aforeſaid action there- 
of againſt him, to recover more or greater damages than the ſaid 
ſum of two pounds eleven ſhillings in this behalf, becauſe he faith, 
that after the making of the ſaid ſeveral promiſes and undertakings 
in the faid declaration mentioned, as to the ſaid ſum of two pounds 
eleven ſhillings, parcel of, &c. and before the exhibiting of the 
bill of the faid J. againſt the ſaid W. to wit, on the ſecond day 
of March, in the year of Our Lord 1591 aforeſaid, at, &c. aforeſaid, 
he the ſaid W. was ready and willing, and then and there tender- 
ed and offered to pay to the ſaid }. to accept the ſaid ſum of A 

| pounds 


— 


ar OFF./\ 51 1c 


unds eleven ſhillings, parcel of, &c. which of the ſaid W. he 
the ſaid J. then and there wholly refuſed: And the ſaid W. in fact 
further ſaith, that he the ſaid W. hath always, from the time of 
the making of the ſaid ſeveral promiſes and undertakings in the 
ſaid declaration mentioned, as to the ſaid ſum of two pounds ele- 
ven ſhillings, parcel, &c. hitherto, to wit, at, &c. aforeſaid, been 
ready to pay, and ſtill is there ready to pay to the ſaid J. the 
ſaid ſum of two pounds eleven ſhillings, parcel, &c. and now 
brings the ſame here into court, ready to be paid to the ſaid J. if 
he will accept the ſame; and this he is ready to verify: where- 
fore he prays judgment if the ſaid J. ought to have or maintain 
his ſaid action againſt him, to recover more or greater damages 
than the ſaid ſum of two pounds eleven ſhillings on this behalf; 
and for further plea as to the ſeveral ſuppoſed promiſes and under- 
takings in the ſaid declaration mentioned, except as to the ſaid 
ſum of two pounds eleven ſhillings, parcel, &c. the ſaid William, 
by leave, &c. adio non; becauſe he ſays, that he the ſaid J. be- 
fore and at the time of exhibiting the bill of the ſaid J. againſt the 
ſaid W. was, and from thence hitherto hath been, and ſtill is, 
indebted to the ſaid William in a large ſum of money, to wit, 
the ſum of pounds of, &c. for money by the ſaid William 


before that time lent and advanced to, and paid, laid out, and 


expended, for the ſaid, J. at his requeſt, and for other money before 
that time due and owing from the ſaid J. to the ſaid . an 
account ſtated between them, to wit, at, &c. aforeſaid, which faid 
ſum of money ſo due and owing from the ſaid J. to the ſaid 
W. exceeds the damages ſuſtained by the ſaid J. for and by 
_ reaſon of the not performing of the ſaid ſeveral promiſes and un- 
dertakings of the ſaid W. in the ſaid declaration mentioned, 
except as to the ſaid ſum of two pounds eleven fhillings, par- 
cel, & c. and out of which ſaid. ſum of money ſo due and ow- 
ing from the ſaid J. to the ſaid W. be the ſaid W. is ready 
and willing, and hereby offers to ſet-off and allow to the ſaid 
J. the full amount of the ſaid damages, except as aſoreſaid, ac- 
cording to the form of the ſtatute in ſuch caſe made and 
provided; and this he the ſaid W. is ready to verify: where- 
tore he prays judgment if the ſaid J. ought to have or main- 
tain his aforeſaid action thereof againſt him, &c. 
e | Drawn by MR. TInn. 


_ at. the ſuit of .. den his attorney, comes and defends the wrong 


Danes ! AND che ſaid Thomas, by James. Tappen- Plea of ſet-offs 


 , ADAMS., I aud injury, when, &c. and ſays, that he did not 
undertake and promiſe in manner and form as the ſaid William 
hath above thereof complained againſt him; and of this he puts 
himſcli upon the country, &c. : And for further plea in this behalf, 
the ſaid Thomas, by leave of the court here to him for this pur- 
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poſe granted, according to the form of the ſtatute in ſuch cafe 
lately made and provided, ſays, that the ſaid William ought 
not to have or maintain his aforeſaid action thereof againſt 
him, becauſe he ſays, that the ſaid William now is, and on 
the day of exhibiting of the bill of the ſaid William, was 
indebted to the ſaid Tomas in more money than is due and 
owing from the ſaid Thomas to the ſaid William, upon the 
ſeveral promiſes. and undertakings in the ſaid declaration men- 
tioned, that is to ſay, in the ſum of five hundred pounds of law- 
ful money of Great Britain, for ſo much money by the ſaid Tho- 
mas before that time paid, laid out, and expended to and for 
the uſe of the ſaid William, at his ſpecial inſtance and re- 
* queſt, and in the further ſum of five hundred pounds of like 
lawful money, for ſo much money by the ſaid Fhomas before 
that time lent and advanced to the ſaid William at his like inſtance 
and requeſt, and in the further ſum of five hundred pounds of 
like lawful money, for ſo much money by the ſaid William before 
that time had and received to and for the uſe of the faid Thomas; 
and in the further ſum of five hundred pounds of like lawful 
money, for divers goods, wares, and mei chandizes by the ſaid 
Thomas beſore that time fold and delivered to the {aid William at 
his like i ſtance and requeſt; and in the further-ſum of five hun- 
dred pounds of like lawiul money, for work and labour, care and 
diligence by the ſaid I homas before that time done, perform- 
ed, and beſtowed for the ſaid William in and about the bu + 
ſineſs of the ſaid William, at his like inſtance and requeſt, to 
wit, at Weſtminſter aforeſaid, in che county aforeſaid, ſo much 
of which ſaid ſeveral ſums of money ſo due and owing from the 
ſaid Witham to the ſaid J homas, as will be ſufficient to ſatisfy 
the ſaid William the damages which he hath ſuſtained by reaſon 
of the non performance of the ſaid ſeveral promiſes and under- 
takings in the faid declaration mentioned, he the ſaid Thomas 
will deduct and ſett- off according to the form of the ſtatute 
in ſuch caſe lately made and provided ; and this he is ready 
to verify: wherefore he prays judgment if the ſaid William 
ought to have or maintain his aforeſaid action thereof againſt 
him, &c. W. Barpwin, 


— 


Plea of ſet. off, AND the ſaid Henry C. by Chriſtopher H. his attorney, comes 
T 3 and defends the wrong and injury, &c. and ſays, that he did not 
Ent, "$44 due Undertake and promiſe in manner and form as the ſaid T. H. the 
&c. &c. " elder and T. H. the younger have above thereof in their ſaid de- 
claration complained againſt him; and of this he puts himſelf 

upon the country: and the ſaid I'. H. the elder and T. H. the. 
younger do the like: And the ſaid Henry, for further plea in 
this behalf, by leave of the court here for this purpoſe firſt 
had and obtained, according to the form of the ſtatute in ſuch 
eaſe made and provided, ſays, that the ſaid T. H. the elder and 


Thomas 


SET OFF.—RFPLICATION. 


Thomas H. the younger, ought not to have or maintain their faid 
action thereof againſt him the ſaid Henry, becauſe he ſays, that 
before and at the time of ſuing out the original writ of the ſaid 
Thomas H. the elder and I bomas H. the younger, they the ſaid 
Thomas H. the elder and Thomas H. the younger were and ftill 
are indebted to the ſaid Henry in a large ſum of money, to wit, 
in the ſum of three thouſand five hundred pounds of lawful money 
of Great Britain, for divers goods, wares, and merchandizes be- 
fore that time ſold and delivered by the faid Henry to the faid 
Thomas H. the elder and Thomas H. the younger, and at their 

ſpecial inſtance and requeſt, and alſo in the further ſum of three 
thouſand five hundred pounds of like lawful money, for work and 
labour before that time done, performed, and beſtowed by the 
faid Henry, his ſervants and workmen, of the ſaid Thomas H. the 
elder and Thomas H. the younger, and at their like ſpecial in- 
ſtance and requeſt ; and alſo in the further ſum of three thouſand 
five hundred pounds of like lawful money for ſo much money by 

the ſaid Henry before that time lent and advanced to the ſaid 

Thomas H. the elder and Thomas H. the younger, and at their 
like ſpecial inſtance and requeſt; and alſo in the further ſum of 
three thouſand hve hundred pounds of like lawful money, for fa 
much money before that time paid, laid out, and expended by the 

ſaid Henry for the faid Thomas Holman the eldzr and Thomas H. 

the younger, and at their like ſpecial inſtance and requeſt; and 

alſo in the further ſum of three thouſand five hundred pounds of 
like lawful money before that time had and received to, the 

ut of the ſaid Henry; and alſo in the further ſum of three thou- 
ſand five hundred pounds, upon an account ſtated by and between 

the ſaid Thomas Holman the elder and Thomas Holman the 
younger and the ſaid Henry, which faid ſeveral ſums of money ex- 

ceed the damages ſuftained by reaſon of the not performing of the 
ſeveral promiſes and undertakings in the ſaid declaration men- 

tioned; and this the ſaid Henry is ready to verify: wherefore he 

prays judgment if the ſaid Thomas Holman the elder and Tho- 

mas Holman the younger ought to have or maintain their afore- 
ſaid action thereof againſt him the ſaid Henry, &c. 

THoMas WALKER, 


And the faid Thomas H. the elder, and Thomas H. the youn- Replicationtak- 
ger, as to the ſaid plea of the ſaid Henry by him ſecondly above ins fe on the 


pleaded in bar, ſay, that they, by reaſon of any thing in that plea let 
contained, ought not to be it from having and maintaining 
their aforeſaid action thereof againſt him, becauſe they ſay, that 
they the ſaid Thomas H. the elder and Thomas H. the younger 
were not, nor are indebted to the ſaid Henry in manner and form 
as the ſaid Henry has in that plea above alledged; and this they 
pray may be enquired of by the country: and the ſaid Thomas 
Holman the elder, and Thomas Holman the younger, do the like; 
= LE therefore 
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therefore as well to try this iſſue as the-ſaid other iſſue between the 
parties above joined, the ſheriff is commanded that he cauſe to 
come here in three weeks of the Holy Trinity, twelve, &c. by 
whom, &c. and who neither, &c. to recognize, &c. becauſe as 
well, &c. 1 att: es. | J. ADair, 


AND the ſaid Charles, by Charles H. the younger, his attor- 
ney, comes and defends the wrong and injury, when, &c. and 
ſays, that he did not undertake and promiſe in manner and form 
as the ſaid Andre Leffelore hath above thereof complained againſt 
him; and of this he puts himſelf upon the country, &c.; And for 


further plea in this behalf, the ſaid Charles, by leave of the court 


here to him for. this purpoſe granted, according to the form of the 
ſtatute in ſuch caſe lately made and provided, ſays, that the ſaid 
Andre L. ought not to have or maintain his aforeſaid action there- 
of againſt him; becauſe he ſays, that the ſaid Andre L. now is, 
and on the day of exhibiting the bill of the ſaid Andre L. was in- 
debted to the ſaid Charles in more money than is due and owin 

from the ſaid Charles to the faid Andre L. upon the faid ſeveral 
promiſes and undertakings in the ſaid declaration mentioned, that 
is to ſay, in the ſum of one hundred pounds, of lawful money, 
upon an account before that time ſtated and ſettled between the 
faid Andre L. and the ſaid Charles, whereby the ſaid Andre IL. 


was found in arrear to the ſaid Charles in the ſum of one hundred 


s of like lawful money; and in the further ſum of one hundred 
pounds, of like lawful money, for ſo much money by the faid Charles 
before that time paid, laid out, and expended, to and for the uſe of the 
faid Andre L. at his like inſtance and requeſt ; and in the further 
ſum of one hundred pounds, of like lawful money, by the faid 


Andre L. before that time had and received to and for the uſe of 


the ſaid Charles ; and in the further ſum of one hundred pounds, 
of like lawful money, for ſo much money by the ſaid Charles be- 
fore that time lent and advanced to the ſaid Andre L. at his like 


inſtance and requeſt, to wit, at Weſtminſter aforeſaid, in the 


_— comes and defends the wrong and injury, when, &c. and 


county aforeſaid, ſo much of which ſaid ſeveral ſums of money, to 
due and owing from the ſaid Andre L. to the faid Charles as will 
be ſufficient to ſatisfy the faid Andre L. the damages which he hath 
ſuſtained by reaſon of the non-performance of the ſaid ſeveral pro- 
miſes and undertakings in the ſaid declaration mentioned, he the 
faid Charles will deduct and ſet off, according to the form of the 
ſtatute in ſuch caſe lately made and provided ; and this he is ready 
to verify, wherefore he prays judgment if the ſaid Andre L. ought 
to have or maintain his aforeſaid action thereof againſt him, &c. 
| 175 11 . . W. BALDWIN. 


- 


AN O the faid Benjamin, by Edward Yalden his attorney, 


ſays, that he did not undertake and promiſe in ppg 
| orm 


\ 


SET OFT. 


form as the ſaid Thomas hath above thereof complained a+ 
ainſt him; and of this he puts himſelf upon the country, 
E And for further plea in this behalf the ſaid Benjamin, 
by leave of the court here to him for! this purpoſe granted, ac- 
cording to the form of the ſtatute in ſuch caſe lately made and 
provided, ſays, that the ſaid Thomas ought not to have or main- 
tain his aforeſaid action thereof againſt him; becauſe he ſays, that 
the ſaid Thomas now is, and on the day of exhibiting the bill of 
the faid Thomas was, and ſtill is, indeþted unto him the ſaid Ben- 
jamin in more money than is due and owing from the ſaid Benja- 
min to the faid Thomas, upon the ſeveral promiſes and undertak- 
ings in the ſaid declaration mentioned, that is to ſay, in the ſum 
of fifty pounds, of lawful money of Great Britain, for meat, drink, 
waſhing, and lodging by the ſaid Benjamin before that time found 
and provided for the ſaid Thomas, at his ſpecial inſtance and re- 
queſt; and in the further ſum of fifty pounds, of like lawful money, 
for ſo much money by the ſaid Benjamin before that time paid, laid 
out, and expended, to and for the uſe of the ſaid "Thomas, at his like 
inftance and requeſt ; and in the further ſum of fifty pounds, of like 
Jawful money, for work and labour, care and diligence, by the 
ſaid Benjamin and his ſervants before that time done, performed, 
and beſtowed for the ſaid Thomas, in and about the buſineſs of 
the ſaid Thomas, at his like inſtance and requeſt; and in the fur- 
ther ſum of fifty pounds, of like lawful money, for the keeping of 
divers horſes, mares, and geldings of the ſaid Thomas, and for 
horſe- meat and other neceſſary provender by the ſaid Benjamin be- 
fore that time found and provided for the faid horſes, mares, and 
geldings, at the like inſtance and requeſt of the ſaid Thomas; and 
in the further ſum of fifty pounds, of like lawful money, for ſo 
much money by the faid Thomas before that time had and re- 
ceived, to and for the uſe of the ſaid Benjamin, to wit, at Godal- 
ming, in the ſaid county of Surry; ſo much of which ſaid ſeveral 
ſums of money, ſo due and owing from the' ſaid Thomas to the 
faid Ben jamin, as will be ſufficient to Da the ſaid Thomas the 
damages which he hath ſuſtained, by reaſon of the non- perfor- 
mance of the ſaid ſeveral promiſes and undertakings in the ſaid 
declaration mentioned, he the faid Benjamin will deduct and ſet off, 
according to the form of the ſtatute in ſuch caſe lately made and 
provided; and this he is ready to verify: wherefore he prays udg- 
ment if the ſaid Thomas ought to have or maintain his aforeſaid 
action thereof againſt him, &c. En | 


by 171 


Luicitens, Ed AND the faid Balthazar A. by pie or 4 f 


| at the ſuit of Charles H. the younger, his attor- 

Maynew AND ANOTHER.- ney, comes and defends the wrong 
and injury, when, &c. and ſays, that he did not undertake and 
| promiſe in manner and form as the ſaid John and William have 
above thereof complained againſt him; and of this he puts him- 
ſelf upon the country, &c.: And for further plea in this behalf, 

= the 


172 


PLEA.— SET OFF. 


the faid Balthazar Anthony, by leave of the court here to him 
for this purpoſe granted, according to the form of the ſtatute in 
ſuch caſe lately made and provided, fays, that the ſaid John and 
William now are, and on the day of exhibiting the bill of the ſaid 
John and William were indebted unto the faid Balthazar Anthony 
in more money than is due and owing from the faid Balthazar An- 
thony to the ſaid John and William, upon the ſaid feveral ſuppofed 

romiſes and undertakings in the faid declaration mentioned, that 
is to ſay, in the ſum of two hundred pounds of lawful money of 
Great Britain, for ſo much money by the ſaid Balthazar Anthony, 
before that time paid, laid out, and expended to and for the uſe 
of the ſaid John and William, at their ſpecial inſtance and requeſt ; 
and in the further ſum of two hundred pounds, of like lawful 
money, for ſo much money by the.faid John and William before that 
time had and received to and for the uſe of the faid Balthazar 
Anthony, that is to ſay, at Weſtminſter aforeſaid, in the county 
aforeſaid.; ſo much of which faid ſeveral ſum of money, fo due to 
the ſaid Balthazar Anthony from the ſaid John and William, as 
will be ſufficient to ſatisfy the faid John and William the dama- 

es which they have ſuſtained, by reaſon of the non-performance 
of the ſaid ſuppoſed promiſes and undertakings in the ſaid declara- 
tion mentioned, he the ſaid Balthazar Anthony will deduct and ſet 
off and allow, according to the form of the ſtatute in ſuch caſe 
lately made and provided; and this the faid Balthazar Anthony is 
ready to verify; wherefore he prays judgment if the ſaid John and 
William ought to have or maintain their aforeſaid action againſt 
him, &c. 

W. BALDwiN, 


Ptea, general FIRST, General iſſue. (Begin notice of fet off in the uſual 
Aue, and no- form), that is to ſay, in the ſum of fifteen pounds fifteen ſhillings, 


tice of ſet off of 
a promiflory 
note, and one 


of, &c. upon and by virtue of a certain promiſſory note in writ- 
ing, made and ſubſcribed by the ſaid plaintiff, and bearing date, 


dupdred pourd & c. and delivered by the faid plaintiff to one J. W.; whereby 
fer the rent of the ſaid plaintiff promiſed to pay to the ſaid J. W. (by the name 


8 baute, &. 


and deſcription of, &c.) or order, the ſum of fifteen pounds fif- 
teen ſhillings on demand, for value received by the ſaid plaintiff; 
and which ſaid note, before the exhibiting of the bill of the ſaid 
plaintiff, had been duly indorſed by the ſaid J. W. to the ſaid de- 
fendant, and the payment thereof duly demanded of the ſaid plain- 
tiff by the ſaid defendant; and which ſaid note, before the ex- 
hibiting of the bill of the ſaid plaintiff, was, and ſtill is, in full 
force, and wholiy unpaid and unſatisfied,: And alſo in the ſum of 
one hundred pounds, of, &c. for the uſe and occupation of divers 
meſſuages, lands, and tenements of the ſaid defendant, with the 
appurtenances, ſituate, lying, and being at, &c. before that time had, 
heid, uſed, occupied, and enjoyed by the ſaid plaintiff for a long 
ſpace of time then clapſed, at his ſpecial initance and requeſt, and. 

by 
1 
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by the permiſſion and ſufferance of the ſaid defendant. (Money 
paid, &c. &c. z and common concluſion to the notice.) 
10 20165 | Drawn by MR. GRAHAM. 
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th 


AND the ſaid T. H. by A. B. his attorney, comes and defends Plea (to a de- 
the wrong and injury, when, &. and as to all the ſaid ſuppoſed claration for 
promiſes and undertakings of the ſaid Thomas in the ſaid declara- money had _ 
tion mentioned; and alfo as to all the ſaid ſums: of money therein — nt) 
ſpecified and mentioned, except as to one pound and one ſhilling, az to all me 
part of the ſaid ſeveral ſums of money in the faid declaration men- promiſes, cc. 
tioned, ſays, that he did not undertake and promiſe in manner and'<xcept as to one 
form as the ſaid John hath above thereof complained againſt him; d — 
and of this he puts himſelf upon the country, &c.: And as to the , and as to 
ſaid promiſes and undertakings in the ſaid declaration mentioned, the guineaa ten- 
as to one pound and one ſhilling, part and parcel of the ſaid ſeveral der. 
ſums of money in the faid declaration mentioned, he the ſaid 
Thomas ſays, actio non, to recover any further damages againſt him 
than the ſaid ſum of one pound one ſhilling, part and parcel of the 
ſaid ſeveral ſums of money in the ſaid declaration mentioned and 
ſpecified ; becauſe he ſays, that after the making of the ſaid ſeve- 
ral promiſes and undertakings in the ſaid declaration mentioned, 
and before the exhibiting the bill of the ſaid John, to wit, on, &c. 
in the faid declaration mentioned, at, &c. he the ſaid Thomas ten- 
dered and offered to pay to the ſaid John the ſaid ſum of one pound 
one ſhilling, part and parcel, &c. which ſaid ſum of one pound 
one ſhilling, he the ſaid John then and there refuſed to accept from 
the ſaid I homas : And the ſaid Thomas further ſays, that he has 
always, from the time of the making of the ſaid ſeveral promiſes 
and undertakings in the ſaid declaration mentioned, as to the ſaid 
ſum of one pound one ſhilling, part and parcel, &c. hitherto hath | 
been, and ſtill is, ready and willing to pay to the faid John the ſaid Oo 
ſum of one pound one ſhilling, and now brings the ſame into 
court here, ready to be paid to the ſaid John if he will accept the 
ſame; and this, &c, wherefore, &c. if the faid John ought to 
have or maintain his aforeſaid action thereof againſt him, to re- 
cover any further damages than the ſaid ſum of one pound one 
. ſhilling, part and parcel of the ſaid ſeveral ſums of money, in the 
faid declaration mentioned and ſpecified. TR, 
| ; | Drawn by MR. GRAHAM, 


AND the ſaid Edward, by A. B. his attorney, comes and Plea of tender ot 
defends the wrong and injury, when, &c. and ſays, that he is not gol wat action 
guilty of the premiſes above laid to his charge, in manner and eee 
torm as the ſaid Henry hath above thereof complained againſt him; pair the vicarage 

N 5 and houſe by a cler - 

gyman. 
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and of this he puts himſelf upon the country: And for further plea 
in this behalf, the ſaid Edward, by leave &c. actio non, to re- 
cover any greater or more damages againſt him in reſpect thereof 
than the ſum of thirty pounds, of, &c.; becauſe he ſays, that 
after the ſaid vicarage of the ſaid pariſh church of Feckenham had 
been ſo vacated as aforeſaid, and after the ſaid Henty had been in- 
ſtituted and inducted into the fame vicarage of the pariſh church 


of Feckenham as aforeſaid, and before the day of exhibiting the 


bill of the faid Henry, to wit, on the ſaid thirteenth day of Sep- 
tember, in the ſaid year of Our Lord 1786, at Feckenham afore- 
ſaid,” in the county aforeſaid, he the ſaid Edward tendered and 
offered to pay to the faid Henry the faid ſum of thirty pounds, to 
be laid out in the neceſſary repairs of the ſaid dwelling-houſe and 


. premiſes in the ſaid declaration mentioned; which faid ſam of 


thirty pounds the ſaid Henry then and there refuſed to accept 


from the ſaid Edward: And the ſaid Edward further ſays, that he 


the ſaid Edward always from the time of the inſtitution and induc- 
tion of the ſaid Henry to the vicarage of the pariſh church of 
Feckenham aforeſaid hitherto, hath been, and ſtill is ready to pay 
to the ſaid Henry the ſaid ſum of thirty pounds; and the faid Ed. 
ward brings the ſame here into court ready to be paid to the ſaid 
Henry, if the ſaid Henry will accept the ſame from the ſaid Ed- 
ward: And the ſaid Edward avers, that the faid ſum of thirty 
pounds was fully ſufficient for the neceſſary repairs of the faid 
dwelling-houſe and premiſes in the ſaid declaration mentioned, at 
the ſaid time when the ſaid vicarage of Feckenham became vacant, 
as in the declaration is mentioned; and this, &c. : wherefore he 
prays judgment if the ſaid Henry ought to have or maintain his 
aforeſaid action againſt him to recover any more or greater dama- 
ges than the ſaid ſum of thirty pounds in this behalf, &c, _ 

| ($72 "13 Fos rER BowER. 


1 have great doubts whether the de- notwithſtanding the caſe in Stra. Squire 
fendant is entitled to plead a tender in v. Archer, 906.; and the caſe in 3. Lev. 
the preſent caſe ; but think he cannot, 413. Rk | 


Plea of tender. AND the ſaid Samuel, the ſaid Iſaac, and the ſaid Thomas, by 
and payment of Daniel C. their . come and defend the wrong and injury, 


money into 
court, which 
plaintiff takes 
out, and ſimiliter 
to the reſt. 


when, &c. and as to all the ſaid ſeveral promiſes and un ings 
in the ſaid declaration mentioned, except as to the ſum of nine 
hundred and ſixty-nine pounds ſeventeen ſhillings and threepence, 
parcel of the ſum of four thouſand pounds in the firſt Count 
of the faid declaration mentioned, ſay, that they did not under- 
take or promiſe in manner and form as the ſaid John, and the ſaid 
Charles, and the ſaid Oſborne have above thereof complained 
againſt them ; and of this they put themſelves upon the country, 
&c.: And as to the ſaid ſum of nine hundred and ſixty- nine pounds 
ſeventeen ſhillings and threepence, parcel of the ſaid ſum of four 
thouſand pounds in the ſaid firſt Count of the ſaid declaration 
| h mentioned, 


TENDER. | 
mentioned, they ſay, that the faid John, the ſaid Charles, and the 
ſaid Oſborne ought not to have or maintain their ſaid action there- 
of againft them to recover any more or greater damages in this 
behalf than the ſum of nine hundred and ng pounds ſeven- 
teen ſhillings and threepence; becauſe they ſay, that they the ſaid 

Samuel, the ſaid Iſaac, and the ſaid Thomas always, from the 
time of the making the aforeſaid promiſe and undertaking in the 
ſaid firſt Count of the ſaid declaration mentioned, as to the ſaid nine 
hundred and fixty-nine pounds ſeventeen ſhillings and three-pence 
hitherto, at 40 &c. aforeſaid, have been, and {till are, ready 
and willing to pay to the ſaid John, the ſaid Charles, and the ſaid 
Oſborne the ſaid nine hundred and ſixty- nine pounds ſeventeen 
ſhillings and threepence ; and that they the ſaid Samuel, the faid 


Iſaac, and the ſaid Thomas, after the making of the ſaid promiſe 


and undertaking in the ſaid firſt Count of the {aid declaration men- 
tioned, as to the ſaid ſum of nine hundred and ſixty · nine pounds ſeven- 
teen ſhillings and threepence, and before the exhibiting of the bill of 
the ſaid John, the ſaid Charles, and the ſaid Oſborne, to wit, on 
the ſame day and year in the ſaid declaration mentioned, at London 


&c. aforeſaid, offered to pay to the ſaid John, the ſaid Charles, and 


the ſaid Oſborne, the faid nine hundred and ſixty- nine pounds ſeven- 
teen ſhillings and threepence, and then and there tendered the 
fame on payment to them the ſaid John, Charles, and Oſborne, 
to receive which the ſaid John, Charles, and Oſborne then and 
there wholly refuſed ; and the ſaid Samuel, the · ſaid Iſaac, and the 
ſaid Thomas now bring the fame here into court, ready to be 
paid to the ſaid John, the ſaid Charles, and Oſborne, if they 
will receive the ſame; and this they are ready to verify: where- 
fore they pray judgment if the ſaid John, Charles, and Oſborne 
ought to have or maintain their aforeſaid action thereof againſt 
them to recover any more or greater damages in this behalf than 
the ſaid ſum of nine hundred and ſixty- nine pounds ſeventeen 
ſhillings and threepence: And the ſaid John, Charles, and Oſborne, 


as to the ſaid plea of the ſaid Samuel, Thomas, and Iſaac by them 


above pleaded, as to all the ſaid feveral promiſes and undertakings 
in the ſaid declaration mentioned, except as to the ſum of nine 
hundred and fixty-nine pounds ſeventeen ſhillings and threepence, 
parcel of the ſaid ſum of four thouſand pounds in the ſaid firſt 


Count of the ſaid declaration mentioned, and concerning which 
the faid Samuel, Thomas, and Iſaac, have above put them- 


ſcives upon the country; the ſaid Charles, John, and Oſborne 
do fo likewiſe. . And as to the faid nine hundred and fixty-nine 
pounds ſeventeen ſhillings and threepence in the ſaid firſt promiſe 
and undertaking mentioned, and which faid nine hundred and ſixty- 


nine. pounds ſeventeen ſhillings and threepence the ſaid Samuel, 


Thomas, and Ifaac have above brought into court, as in their ſaid 


plea iu that behalf mentioned, the ſaid John, Charles, and Oſborne - 


now take and accept the ſame out of court; therefore let the ſaid 
Samuel, Thomas, and Iſaac be thereof acquitted, &c. ; therefore 


let a jury come thereupon before our lord the king, on, &c. 


who 
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who are in no wiſe a kin either to the ſaid John L. Charles P. 
and Oſborne R. or to the ſaid Samuel C. Iſaac H. and Thomas B. 
to take cognizance on their oaths of the whole truth of the pre- 
miſes, becauſe, as well the ſaid Samuel C. Iſaac H. and Thomas 
B. as the faid John L. Charles P. and Oſborne: R. have put 
themſelves upon that jury; the ſame day is given to the parties 


aforeſaid at the ſame place. ; F. BULLER. 


Plea of non-oſ- AND the ſaid defendant, by A. B. his attorney, comes and 
Jumpfit to port a defends the wrong and injury, when, &c.; and as to the ſecond, 
- ons 6 third, fourth, — fifth Counts of the aforeſaid declaration, and 
As to twenty pounds, part of the ſaid ſum of thirty pounds in the 

See ang B. ſaid firſt promiſe and undertaking in the ſaid declaration alſo men- 
* tioned, ſays, that he did not al or promiſe in manner and 
form as the ſaid plaintiff hath above thereof complained againſt 

bim; and of this he puts himſelf upon the country, &c.: And as 

to ten pounds, reſidue of the faid thirty pounds in the faid firſt 

promiſe and undertaking in the ſaid declaration mentioned, he the 

faid defendant fays, that the faid plaintiff ought not to have or 

maintain his aforeſaid action againſt him to recover any more or 

ter damages than ten pounds in this behalf; becauſe he ſays 

that the ſaid-defendant, after the making of the ſaid firſt promiſe 

and undertaking as to the ſaid ten pounds, reſidue of the ſaid thirty 

pounds in the faid firſt promiſe and undertaking in the faid decla- 

ration mentioned, and before the exhibiting, &c. to wit, in, &c. at, 

&c. was ready to pay, and then and there offered to ed the ſaid 

plaintiff the faid ſum of ten pounds, reſidue, &c. and then and 

there tendered payment thereof to the ſaid plaintiff, to receive 

which of the faid defendant he the ſaid plaintiff then and there 

wholly refuſed: And the faid defendant further faith, that he the 

faid defendant hath always from the time of the making of the ſaid 

firſt promiſe and undertaking as to ten pounds, reſidue, &c. hitherto 

at, &c. aforeſaid, been ready to pay, and yet is there ready to pay to 

the ſaid plaintiff the ſaid ſum of ten pounds, and now brings the ſame 

here into court ready to pay to the faid plaintiff, if be the ſaid 

plaintiff will accept the fame: And this he the faid defendant is 

ready to verify ; wherefore he prays judgment if the faid plaintiff 

ought to have or maintain his aforeſaid action againſt him _ de- 

fendant to recover any more or greater damages than ten pounds in this 

behalf, [or thus] againſt him in reſped to the ſaid ten pounds, reſi- 

due of the ſaid thirty pounds in the ſaid firſt promiſe and undertaking 

in the ſaid declaration mentioned, to recover any more or greater 

damages than ten pounds. | 

| ; V. LAw᷑s. 


Replication to And the ſaid plaintiff, as to the plea of the faid defendant 


the laſt plea, de- ſecondly above pleaded as to the ſaid ten pounds, reſidue of the 
- "was ot laid thirty pounds in the faid fuſt promiſe and undertaking in ar 


— 
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faid declaration mentioned, ſays, that the faid plaintiff by reaſon 
of any thing in the faid plea above alledged, ought not to be barred 
from having and maintaining, &c. to recover his full damages, 
by reaſon of the not performing of the faid firſt promiſe and un- 
dertaking as to the ten pounds, becauſe he faith, that the ſaid de- 
fendant did not offer to pay to him the ſaid plaintiff the ſaid ſum of 
ten pounds in manner and form as the ſaid defendant hath in plead- 
ing above alledged ; and this he the ſaid plaintiff prays may be en- 
quired of by the country, and the faid defendant doth the like, 
therefore, &c. | 5 


And thereupon the faid plaintiff freely takes and accepts out of Another repli- 
the court here the ſum of ten pounds, fo tendered and paid into court cation to ſuch 
here as aforeſaidz therefore as to the faid ſum of ten pounds the faid = , 
plaintiff is ſatisfied, and as to the trial of the iſſue above joined v0... che 
between the parties (let a jury come before our lord the king, at money out of 
Weſtminſter, on next, after ) aforeſaid, it is com- court. 
manded to the ſheriff that he cauſe to come here, on, Cc. twelve, S*< Impey B. R. 
&c. and who neither, &c. to recognize, &c. becauſe as well, &c. 3 J. 1 Ent. 
00 +? Drawn by MR. WARREN. 220. "Mm 


—— 


AND the ſaid plaintiff, as to the ſaid plea of the ſaid defendant Replication to a 


by him above pleaded, as to the faid promiſe and undertaking in plea of tender, 
the ſaid declaration ſecondly mentioned, with reſpect to ſix pounds that plaintiff 
ſix ſhillings, parcel of the ſaid twelve pounds twelve ſhillings in 3 — 


that promiſe mentioned, ſays that he the ſaid plaintiff ought not ontinuances 
by any thing in that plea alledged to be barred from recovering before the mak - 
more damages in that behalf from him the ſaid defendant than the ing of any ten- 
ſaid fix pounds fix ſhillings, becauſe he faith, that after the making der by defend- 
the bald promiſe and undertaking as to the ſaid fix pounds fix . 

ſhillings, parcel, &c. that is to ſay, on the nineteenth day of May, 

in the thirty-firſt year of the reign of our Lord the now king, 

he the faid plaintiff, for the recovery of his damages which he had 

ſuſtained, as well by the non- performance of the faid ſecond pro- 

miſe and undertaking as to the ſaid fix pounds ſix ſhillings, parcel, 

&c. and likewiſe as to the reſidue of the money in that promiſe 

mentioned, as alſo by the not performing of the ſeveral other pro- 

miſes and undertakings in the aforeſaid declaration mentioned, pro- 

ſecuted out of the court of our ſaid lord the king; before the king 

himſelf (the ſaid court then and ſtill being held at Weſtminſter, in 

the ſaid u of Middleſex), a certain precept called a bill of Mid- 

dleſex, againſt the ſaid defendant, whereby it was commanded to 
the then ſheriff of Middleſex that he ſhould take the ſaid defendant, 

and Robert Roe, if they might be found in his bailiwick, and that 

he ſhould keep them ſafely, ſo that he might have their bodies be- 

fore the lord the king at Weſtminſter, on Friday next after the 
 morrow of the Holy Trinity then next following, to anſwer the 

ſaid plaintiff in a plea of treſpaſs, and that the ſaid ſheriff ſhould 
then have there that precept, at which day of the return of that 
Vor, III. N "4 precept, 
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ecept, that is to ſay, on Friday next after the morrow of the 

Holy Trinity, in the thirty-firſt year aforeſaid, before our lord the 

king, at Weſtminſter, came the faid plaintiff in his own proper 
wir: oh and offered himſelf againſt the ſaid defendant in the plea 
aforeſaid: And the ſheriff of Middleſex aforeſaid did not fend 
the ſaid precept, nor did he do any thing therein, nor did the ſaid 
defendant come or appear according to the exigency of that pre- 
cept; wherefore the ſaid plaintiff prayed another precept of the 
faid lord the king to be directed to the. ſheriff of the county of 
Middleſex, in'form aforeſaid, and it was granted to him, returnable 
before our lord the king on Wedneſday next after eight days of 
the Holy Trinity then next following, for the ſaid defendant to 
anſwer to the ſaid plaintiff in the plea aforeſaid, the ſame day was 
given to the ſaid plaintiff there, &c. at which day, at the return 
of the ſaid laſt- mentioned precept, that is to ſay, on Wedneſday 
next after eight days of the Holy Trinity, before our lord the king, 
at Weſtminſler, came the faid plaintiff, and the faid defendant 
then and there alſo appeared in the ſaid court, to anſwer to the 
ſaid plaintiff in the plea afcrefaid, according to the exigency of 
the ſaid laſt- mentioned precept, and the ſaid plaintiff further faith, 
that the ſaid ſeveral precepts ſo proſecuted as aforefaid, were re- 
ſpectively proſecuted by him the ſaid plaintiff againſt the faid de- 
fendant, with intent to implead the ſaid defendant for the ſeveral 
cauſes of action aforeſaid, in the ſaid declaration ſpecified, and to 
the ſaid court 


In ſtrictneſs perhaps the preſent re - riſque of any further expence to himſelf, 
plication may defeat the tender, but in where the debt is fo ſmall, and where the 
a caſe of this kind, I ſhould recommend defence will appear in ſo favourable a 
it to the plaintiff to agree the matter light. | J. YATz8. 
with the detendant, without running the cok 
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e N Exchequer. of Pleas. r 14 3 
Bravan _ ) AN) the ſaid plaintiff, as to the plea of the ſaid Replication to a 
| verſus hen by him above pleaded, as to thirty pounds ru ee, 
BRAVAN, JUN, Ithirteen ſhillings, reſidue of the ſaid ſeveral ſums the . of 
of money in the ſaid declaration mentioned, 550 that he the ſaid the tender, 
plaintiff, by reaſon, of any thing in that plea alledged, ought not plaintiff ſued 
to be barred from having and maintaining his aforeſaid action —_— . 
recover his full damages in reſpect of the ſaid thirty pounds thir- eee 
teen ſhillings, becauſe proteſting that the ſaid plea as to thirty quer in this 
pounds thirteen ſhillings, and the matters therein contained, are ſuit. 
inſufficient in law to preclude him the ſaid plaintiff from hay ing and Bull. Ni. Pri. 
maintaining his aforeſaid action to recover his full damages in reſpect l 
of the ſaid thirty pounds thirteen ſhillings, proteſting alſo, that he 
the ſaid plaintiff did not refuſe to accept the ſaid thirty pounds 
thirteen ſhillings from the ſaid defendant, as the faid N 
hath above in his ſaid plea in this behalf alledged: for replication 
in this behalf he the ſaid defendant ſays, that though true it is that 
the ſaid defendant did tender and offer to pay the ſaid thirty pounds 
thirteen ſhillings as he hath above acknowledged, yet the ſaid 1. wir 141. 
plaintiff in fact further faith, that after the making the ſaid ſeveral 
promiſes and undertakings in the ſaid declaration mentioned, as 
to the ſaid thirty pounds thirteen ſhillings, and before the making 
of the ſaid tender by the ſaid defendant as aforeſaid, to wit, on the 
ninth day of July, in the year 1783, to wit, at Hay aforeſaid, in 
the ſaid county of Brecon, he the ſaid plaintiff for the recovery of 
his damages by him ſuſtained, by reaſon of the not performing of 
the faid ſeveral promiſes and undertakings in the ſaid declaration 
mentioned, ſued and profecuted out of the court of our lord the 
king, of his exchequer of pleas (the ſaid court then and ſtill being 
held at Weſtminſter, in the county of Middleſex), a certain writ - 
of our faid lord the king called a ſubpœna, againit him the ſaid de- 
fendant, whereby our faid lord the king commanded and ſtrictly 
enjoined him the ſaid defendant that (all excuſes apart), he ſhould 
appear before the barons of the exchequer of our lord the king, at 
Weſtminſter, on the ſixth day of November then next coming, 
to anſwer to our ſaid lord the king concerning certain articles then 
and there on the behalf of our ſaid lord the king to be objected ; 
and that he ſhould in no wiſe omit under the penalty of one hun- 
dred pounds, which our ſaid lord the king would cauſe to be levied 
to his uſe upon the goods and chattels, lands and tenements of the 
ſaid defendant, it he ſhould neglect that our ſaid lord the king's 
preſent command; which ſaid writ of ubpœna ſued and proſecuted 
by him the faid plaintiff againſt the ſaid detendant as aforeſaid, was 
io ſued and proſecuted by him the ſaid plaintiff with intent to im- 
plead the ſaid defendant upon and for the ſeveral cauſes of action 
in the ſaid declaration ſpecified, and to cauſe him to appear in the 
ſaid court here, and upon his ſaid appearance to declare againſt 
him for the ſaid ſeveral cauſes of action above- mentioned: And 
the ſaid plaintiff according to his intention aforeſaid, to wit, in 
Michaelmas term, in the twenty-fourth year of the reign of _ 
| N 2 ſai 
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faid lord the king, exhibited his aforeſaid bill, and declared thereon 


_ againſt the ſaid defendant in manner and form aforeſaid, to wit, at 
Hay aforeſaid, in the ſaid county of Brecon, and this he the faid 
plaintiff is ready to verify; wherefore he prays judgment and his 


full damages, in 
reſidue of the money in 
Judged to him, &c. 


The plea in this caſe ſeems to be de- 
mxrrable to, but as the law is clearly with 
the plaintiff, upon the point of the 
ſubpcena having iſſued before the terder, 
he had better put ſuch matter in iſſue 
than demur. If the preciſe time of iſ- 
ſuing the ſubpcena be known, it might 
not be amiſs to fate it inſtead of the 
tete, merely as it might probably be 
the means of preventing any ſpecial mat 
ter as to ſuch fact being rejoined ; but 
if there be the Jeaſt duubt, the replica- 
tion ſhould by all means ſtand as it does, 
as, if you vary from the teſte, the time 


of the ſaid thirty pounds thirteen ſhillings, 
the ſaid declaration mentioned, to be ad- 


V. LAWESõ. 


will, I conceive, become material; as 
to the eviderce of the defendant, ſhould 
he put the iſſuing of the writ in iſſue, an 
official copy of it will, I conceive, be ſuf. 
ficient (a); butif the exiſtence of the writ 
be put in iſſue, then the writ itſelf muſt 
be ſhewn, but as to the ſervice, I do 
not think it material to be eftabliſhed, as 
the operation of the tender is prevented 
by the ſuing out of the writ, If, how- 
ever, it can be ſhewn without much dif- 
ficuky, it may not be amiſs to come 
prepared with evidence of the fact. 

V. Lawzs. 


(a) See Wood v. Lawton, 1. Wilſ. Rep. 141. f. Bac. Abr. 7. Cro. Car. 264. 


AND ſaid plaintiff, as to the ſaid plea of ſaid de- 
e od fre? fendant by him above pleaded in bar, as to firſt, ſe- 
fuſal to a plea of LAN TON. } cond, third, fourth, fifth, ſixth, and ſeventh Counts 
tender. of ſaid declaration, and as to five pounds two ſhillings and ten- 
pence, part of the ſaid ſum of ten pounds in the 2d Count of faid 


a ſubſequent de- ve 72 1 f 


As to the law 


on which this declaration mentioned, whereof he hath above put himſelf upon 


replication is the country, doth the like, &c. and as to faid plea of ſaid defend- 


founded, v. ant by him above pleaded, as to four pounds ſeventeen ſhillings 
1 and twopence, reſidue of ten pounds in the promiſe and under- 
2 Rol. Abr.4a7, takings in ſaid ſecond Count of faid declaration mentioned, the ſaid 
5. Abr 12, Plaintiff fays, that ſhe by reaſon of any thing in that ſaid plea al- 
Annefly 206. ledged, ought not to be barred from having and maintaining her 
2. Stra. 1027. aforeſaid action thereof againſt him faid defendant, to recover 


more and greater damages than four pounds ſeventeen ſhillings and 

twopence, becauſe proteſting that ſaid plaintiff did not refuſe to 

accept ſaid four pounds ſeventeen ſhillings and twopence in ſaid 

plea laſtly above ſpecified, in manner aud form as ſaid defendant 

hath above in his faid plea in that behalf alledged ; nevertheleſs for 

replication in this behalf, {jd plaintiff ſays, that after the making 

— of faid tender in faid plea mentioned, and before the ſuing 
Song of forth of the original writ of ſaid plaintiff, to wit, on the twenty- 
— of _ —— firſt day of March A. D. 1782 aforeſaid, at, &c. aforeſaid, the 
faid plaintiff demanded of faid defendant ſaid ſum of four pounds 

| ſeventeen ſhillings and twopence, and then and there required 
him to pay the fame to her faid plaintiff, but that ſaid defendant 
then and there wholly refuſed to pay the ſame, or any part there- 
of, to the ſaid plaintiff, and hath from thence hitherto wholly re- 


fuſed, and ſtill refuſes fo to do; and this ſhe is ready to verily : 
where- 


— 
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wherefore ſhe prays judgment and more and greater damages than 
four pounds ſeventeen ſhillings and twopence, on occaſion of the 
ſaid promiſe and undertaking of ſaid John as to ſaid four pounds 
ſeventeen ſhillings and twopence, reſidue of ſaid ſum of ten pounds 
in aid ſecond Count of ſaid declaration mentioned, to be adjudged 
when, &c. (or thus: and damages on occaſion of the premiſes 
to a greater amount than, &c. to be adjudged to her, &c.) +» 
: V. Lawss 


And defendant faith, that faid plaintiff did not demand ' of Rejoinder 
ſaid defendant faid pounds in manner and form as fail. thereto. 
plaintiff, in his replication aforeſaid, hath above alledged ; and of 


this he puts himſelf upon the country, &c. 
| | . £1 


# 


: % 


Bar ) AND faid plaintiff, as to ſaid plea of faid defen- Judgment a- 
againſt dant by him above pleaded, as to the firſt, third, _ deſend- 
Dawsov. ) fourth, and fifth promiſes and undertakings in ſaid u en eee 


lead 
declaration mentioned, and whereof ſaid defendant hath above put n \ 


himſelf upon the country, ſaid plaintiff doth the like; and becauſe particular 

ſaid defendant hath not anſwered ſaid ſecond Count of ſaid decla- Count; plain- 

ration of ſaid plaintiff, as to the finding and providing, at the f oo E= 

ſpecial inſtance and requeſt of ſaid defendant, divers other ma- 1 0 Te in 

terials and other ere things uſed and applied in and about the order to prevent 

buſineſs in ſaid ſecond Count mentioned, nor hath he ſaid any a diſcontinu- 

thing in bar or precluſion of the action of ſaid plaintiff as to the ance. 

promiſe and undertaking of ſaid defendant in faid ſecond Count 

mentioned, as far as the ſame related to the finding and providing 

ſaid Taſt-mentioned materials and things neceſſary, faid Maine 

prays judgment and his damages by reaſon thereof to be adjudged 

to him, &c.; whereupon it is conlidered, that ſaid plaintiff do 

recover againſt faid defendant his damages, by reaſon of the non- 

performance of the promiſe and undertaking of faid defendant in 

laid ſecond Count of faid declaration mentioned, as to the find- 

ing and providing ſaid materials and other neceſſary things laſt - 

mentioned, but becauſe it is unknown to the Court here what 

damages ſaid plaintiff hath ſuſtained by reaſon thereof, and be- 

cauſe it is convenient and neceſſary that there be but one taxation ga raxario. 
| in this cauſe ; therefore, as to the aſſeſſment of 

ſaid damages againſt ſaid defendant, let all enquiry thereof 

ceaſe till the trial of the other iſſues joined in this cauſe. 


therein contained, he ought not to be barred from having and pleaded to a 
maintaining his aforeſaid action thereof againſt the ſaid defend- J merits 
ant, to recover greater damages than ten pounds ten ſhillings, by tender, ſays, that 
reaſon of the not performing ſaid promiſe and undertaking in ſaid plaintiff deſerv- 
ſecond Count of ſaid declaration mentioned, as tothe work and ed to have more 
labour, care and diligence therein, and in the ſecond plea men- than the ſum in- 


3 tended to wit, 
N 3 | tioned, 4. pounde. 
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tioned, becauſe he faith, that though true it is that faid defendant 


did tender and offer to pay to him faid plaintiff faid ſum of ten 


; pounds ten ſhillings in manner and form as ſaid defendant hath 
above' in pleading alledged: yet for replication in'this behalf, he 


ſaid plaintiff ſaith,” that he reaſonably deſerved to have of faid 


"defendant, for the work and labour, care and diligence in faid ſe. 


Award of ere. 


cond Count mentioned, more than ſaid ſum of ten pounds ten 
ſhillings tendered as aforeſaid, to wit, the ſum of fifty pounds of 
like lawful, &c. to wit, at, &c.; and this he ſaid plaintiff prays 
may be enquired of by the country; and ſaid defendants doth the 
like, &e. ;/ therefore, as well to try the iſſues above-Joined as to 
enquire what damages faid plaintiff hath ſuſtained by the non- 


performance of ſaid promiſe and undertaking in ſaid ſecond Count 


Flea iſt. 


2d Plea as to 
laſt Count, ten- 
der of fifteen 
guineas, 


cond Count mentioned; let a jury, &c. &c. &c. 


mentioned, as to the materials and things neceſſary in ſaid ſex 


T. WALKER. 


AND the faid Joſeph, by T. H. his attorney, comes and de- 
fends the wrong and injury, when, &c. and as to the ſaid promiſe 
and. undertaking in the ſaid declaration firſt, ſecondly, and thirdly 
mentioned, and alſo as to the faid promiſe and undertaking in the 
ſaid declaration laſt above-mentioned, ſays, that he did not pro- 
miſe and undertake in manner and form as the ſaid William hath 
above complained againſt him; and of this he puts himſelf: upon 
the country, &c. and the ſaid W. doth the like: and as to the ſaid 
promiſe and undertaking in the ſaid declaration laſt above- men- 
tioned, as to fifteen guineas, parcel of the ſaid one hundred 
pounds therein contained, the ſaid Joſeph ſays, that the ſaid Wil- 
liam ought not to have or maintain his ſaid action to recover any 
damages by reaſon of the nan-payment of the ſaid ſum of fifteen 
guineas, becauſe he ſays, that after the making of the ſaid pro- 
miſe and undertaking in the ſaid declaration laſt above-mentioned 
as to the ſaid fifteen guineas, and before the day of exhibiting the 
bill of the ſaid W. to wit, on the firſt, of October A. D. 1776, 
at, &c. he the ſaid Joſeph tendered and offered to pay to the faid 
W. the faid fifteen guineas which the ſaid W. then aud there re- 
fuſed to accept from the ſaid Joſeph; And the ſaid J. 1 
ſays, that he the ſaid Joſeph, from the time of the making of the 
promiſe and undertaking in the ſaid declaration laſtly mentioned as 
to the fail fifteen guineas, hitherto always hath been, and till is 
ready to pay to the ſaid William the ſaid fifteen guineas; and 
the ſaid Joſeph brings the ſame into court, ready to be paid to the 
ſaid W. if the ſaid W. will accept the ſame from the ſaid 
Joſeph 3 and this he is ready to verify: wherefore he prays judg- 
ment if the ſaid W. ought to have his aforeſaid action for reco- 
vering of damages by reaſon of the non-payment of the ſaid ſum 
of fifteen guineas againſt him, &c. ROT Beet $141 3 


And 


\ 
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And hereupon the faid W. freely accepts the ſaid ſum of fif- Acceptance of 
teen guineas ſo brought here into court, wherefore the ſaid Wil- the fifteen gui. 
liam is ſatisfied as to the ſaid fifteen guineas, and the ſaid Jofeph pony ee, 
is thereof acquitted; and ſor trying the ſaid iſſue above joined, the other 10 
let a jury come before our lord the king at Weſtminſter, on 

next after „ by whom, &c. who neither, &c. to re- 
cognize, &c. becauſe as well, &c. the ſame day is given to the ſaid 


parties there. | 


AND the faid M. as to the ſaid plea of the faid W. as to the Demurrer to a 


faid thirty-five ſhillings, reſidue in the ſaid firſt promiſe and un- 8 of damen 
dertaking in the faid declaration above ſpecified and above pleaded tne rats. 


in bar, ſays, that the ſaid plea, and the matter therein contained, fuſed to accept 


are not ſufficient in law to preclude the ſaid M. from having his the money. 
faid action againſt the ſaid W. to which plea, in manner and 

form as the ſame is above pleaded, ſhe the 810 M. is not under 

any neceſſity nor any ways bound by the law of the land to an- 

ſwer; and this ſhe is ready to verify: wherefore, for want of a 
ſufficient plea in this behalf, ſhe prays judgment and her damages 


by occaſion of the premiſes to be adjudged to her, &c.; and for 


cauſes of demurrer in law to the ſame plea, the ſaid M. accord- 

ing to the form of the ſtatute in ſuch caſe made and provided, 

ſhews to the court here this cauſe following, that is to ſay, for 

that the ſaid W. hath not ſhewed or alledged in his ſaid plea that Sam. 623. 
the faid M. ever refuſed to receive of the ſaid W. the ſaid thirty- 2. Vent. 10g. 
five ſhillings, as in this caſe he ought to bave alledged, and for 1. Sid. xz. 
that the ſaid plea is inſufficient, and wants form, &c. 


AND the ſaid plaintiff, as to the faid plea of the faid defendant Replication to a 
as to the ſaid firſt promiſe and undertaking in the ſaid declaration Plea _ . 
mentioned, for the faid twenty-four pounds above pleaded, he 1 
ſays, that he, by any thing by the ſaid defendant in that plea al- made. 
ledged, ought not to be precluded from having his ſaid action 
thereof againſt him the faid defendant, becauſe he ſays, that the 
ſaid defendant did not offer to pay to the faid plaintiff the ſaid 
twenty-four pounds in manner and form as the faid defendant 


| hath above thereof in his ſaid plea alledged; and this he prays 


may be enquired of by the country, &c. 


— * 


Sn des. g AND the ſaid David, by Richard Field his at- Plea to all the 


torney, comes and defends the wrong and injury, promiſes, except 


Kay.” IJ when, &c. and as to all the promiſes in *the ſaid — ann 


declaration mentioned except the third promiſe,” and as to all the _.: 

| ten : AR ceived) and all 
ſums mentioned therein, except ten ſhillings and ſixpence, parcel themoneythere- 
thereof, the ſaid David ſays, that he did not undertake and pro- in except 10s. 6d. 


miſe ia manner and form as the ſaid Mary hath declared againſt W A and 
| | him ; iſſue, and as to 


that Tos. 6d. 
(the depot) to 
tender, 


ar the ſuit of 


= 
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him; and of this he puts himſelf upon the country; and the ſaid 

Mary doth fo likewiſe : and as to the faid ten ſhillings and ſix- 

pence mentioned in the ſaid third promiſe, the ſaid David faith, 

that the faid Mary ought not to recover any damages againſt him 

for the fame, becauſe he faith, that after the making of the ſaid 

third ' promiſe, and before the levying of the plaint of the ſaid 

„to wit, on the day of in the year afore- 

ſaid, and in the pariſh, county, and juriſdiction aforeſaid, he was 

ready and tendered, and offered to pay to the ſaid Mary the ſaid 

ten ſhillings and fixpence which the ſaid Mary then and there re- 

1 5 fuſed to accept or take: And the faid David faith, that from the 

time of the making the faid third promiſe bitherto, he hath al- 

ways been, and ſtill is ready and willing to pay the ſaid Mary the 

faid ten ſhillings and ſixpence, and brings the ſame here into 

court, ready to pay the ſame to the ſaid Mary if ſhe will accept 

the fame; and this he the faid David is ready to verify: where- 

| fore he prays judgment, and that the ſaid Mary may be barred 

2d to firſt and from recovering any damages againſt him for the ſame, &c. : And 

tecond gen, for further plea in this behalf, by leave of the court here for that 

ene SR gegn purpoſe firſt had and obtained, according to the form of the ſta- 

dant from the tute in ſuch caſe made and provided, as to the ſaid ſuppoſed pro- 

performance miſes in the firſt and ſecond Counts of the declaration of the ſaid 

thereof, before Mary above-mentioned, he the ſaid David ſays, that ſhe the ſaid 

any itte ofthe Mary ought not to have or maintain her ſaid action therefore 

3 144. Againſt him the ſaid David, becauſe he ſays, that after the ſup- 

22. Mod. 538. poſed making of the ſaid promiſes in the firſt and ſecond Counts 

xz. Mod- 259. of the ſaid declaration of the ſaid Mary above-mentioned, and 

Bull. Ni. Pri. before the ſuppoſed breach thereof in the firſt and ſecond Counts 
_— of the faid declaration likewiſe mentioned, to wit, on the 

day of in the year aforeſaid, and in the pariſh, county, 

and juriſdiction aforeſaid, ſhe the faid Mary did exonerate and diſ- 

charge the ſaid David from the ſaid ſuppoſed promiſes and under- 

takings in the faid firſt and ſecond Counts of the faid declara- 

tion above-mentioned, and from all further performance thereof; 

and this the faid David is ready to verify: wherefore he prays 

judgment if the ſaid Mary ought to have or maintain her ſaid ac- 


tion therefore againſt him, &c. 


* 


8 | 
Sed dur. KAY ) And as to the plea of the faid David by him above 
rer to the plea Verſus {pleaded in bar, as to the ſaid ten ſhillings and ſixpence, 
of tender, for LLOYD. J mentioned in the ſaid third promiſe, ſhe the faid Mary 
being in bar of ſays, that ſhe ought not by reaſon of any thing by the ſaid David 
_ . above in that behalf in pleading alledged, to be barred from re- 
an 2 d ferent covering her full damages againſt the ſaid David for the ſames be- 
day than men- Cauſe {he ſays, that the ſaid laſt-mentioned plea of the ſaid David 
tioned in the in manner and form as the ſame is above pleaded, and the matters 
an Arca o therein contained, are not ſufficient in law to bar the ſaid Mary 
2 = trom recovering her damages for the ſame, to which faid plea, in 
material, and manner and form as the ſame is above pleaded and ſet forth, ſhe 
ine as to the the ſaid Mary is not under any neceflity, nor is ſhe bound by law 


exoneration to anſwer; and this ſhe is ready to verify: wherefore ſhe prays 
mentioned in judg- 
the third plea. | 


judgment, and her full damages by her ſuſtained, by reaſon of the 
non- performance of the ſaid promiſe and undertaking of the ſaid 
David as to the ſaid ten ſhillings and ſixpence, parcel, &c. to be 
adjudged to her: and for cauſes in demurrer in law, ſne the ſaid 

, according to the form of the ſtatute in ſuch caſe: made ant 
provided, ſets down and ſhews to the court here as follows, to wit, 
for that the ſaid plea to the ſaid ten ſhillings and ſixpence, parcel 
of the money in the ſaid third promiſe in the ſaid declaration men- 
tioned, is pleaded in total bar of the action of the faid Mary, 
and of all damages whatſoever as to the ſaid ten ſhillings and ſix- 
pence; whereas the matter of the ſaid plea is no anſwer to the 
faid action of the ſaid Mary, as to the ſum of ten ſhillings and 
ſixpence, and can, if true, by law operate in bar of damages be- 
yond that ſum of money only, and the ſaid plea ſhould have been 
pleaded accordingly, with a prayer of judgment, whether the ſaid 
Mary ought to have or maintain her ſaid action as to the ſaid ten 
ſhillings and ſtxpence, to recover any more or greater damage in 
that behalf than the ſum of ten ſhillings and ſixpence; and for 
that the ſaid David hath in and by his ſaid plea pleaded the tender 
therein mentioned, to have been made upon another and different 
day than the day mentioned in the ſaid third Count of the ſaid de- 
claration, whereas the ſame ſhould have been pleaded to have been 
made upon the ſame day as is mentioned in that Count, the eir- 
cumſtance of time, as to that fact, being altogether immaterial,” 
and for that the ſaid plea is, in various other reſpects, uncertain, _ 
inſufficient, and informal, &c. : And as to the ſaid plea of tũde 
ſaid David by him laſtly above pleaded in bar, as to the ſaid pros; 
miſes in the alt and ſecond Counts of the ſaid declaration me- 
tioned, ſhe the ſaid Mary ſays, that ſhe ought not by reaſon of any 
thing by the ſaid David in x plea in that behalf alledged, to be 
precluded from having and maintaining her aforeſaid action thereof 
againſt the ſaid David; becauſe ſhe ſays, that ſhe the ſaid Mary did 
not exonerate and diſcharge the ſaid David in manner and form as 
the ſaid David hath above in his ſaid laſt- mentioned plea in that 
behalf alledged; and this ſhe the ſaid Mary prays may be en- 
quired of by the country, &c. | T. BaRRow. 


N. B. In conſequence of this demurrer, defendant moved to amend on payment 
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AND the faid plaintiff ſays, that by any thing above alledged Replication to a 
in the ſaid plea of the ſaid defendant above pleaded, as to the ſaid 23 
promiſe and undertaking in the firſt Count of the ſaid declaration , bankrupt, that 
mentioned, he the ſaid plaintiff ought not to be barred from hav- bill wis we. fide 
ing his aforeſaid action againſt the ſaid defendant, becauſe, pro- negociated, and 
teſting that the ſaid J. S. never did become a bankrupt : never- plaintiff bee 2 
theleſs, for replication in this behalf the ſaid plaintiff ſays, that pages * 
the ſaid bill of exchange was really and bong fide, and in the uſual 


courſe 


_ 
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courſe of trade and dealing negociated by the ſaid J. S. to the 
ſaid plaintiff, for a full and valuable conſideration, before the ſaid 
plaintiff knew, underſtood, or had notice that the ſaid J. S. was 
a bankrupt, or in inſolvent circumſtances, to wit, at, &c.; with- 
out this, that the ſaid plaintiff knew, underſtood, or had notice 
that the ſaid J. S. had become a bankrupt, in manner and form 
as the faid defendant hath above in that behalf alledged ; and 
this, &c. : wherefore he prays judgment and his damages by 
reaſon of the non-performance of the ſaid promiſe of the ſaid de- 
fendant to be adjudged to him, &c. 


— — 


A. PALMER. 


Rejoinder, that And the ſaid defendant, as to the faid plea of the ſaid plaintiff 
bill was not be- by him above pleaded in reply to the ſaid plea of the ſaid defen- 
ide negoci- Gant by him ſecondly above pleaded in bar, as to the ſaid pro- 
| _— miſe and undertaking in the firſt Count of the faid declaration 

mentioned, ſays, that the faid plaintiff, by reaſon of, any thing 
in his ſaid plea ſo pleaded by way of reply alledged, ought not 
to have or maintain his aforeſaid action thereof againſt him, be- 
cauſe, proteſting that the ſaid J. S. did become a bankrupt, as he 
the ſaid defendant has above in pleading alledged ; proteſting alſo, 
that the faid bill of exchange in the firſt Count of the ſaid 
declaration mentioned, was not really and bona fide, and in the 
uſual courſe of trading and dealing, negociated by the ſaid J. S. 
to the ſaid plaintiff, for a full and valuable conſideration, before 
the ſaid plaintiff knew, underſtood, or had notice that the ſaid 
J. S. was a bankrupt, and in inſolvent circumſtances, as the ſaid 
plaintiff harh in his ſaid plea fo pleaded by way of reply as afore- 
ſaid alledged for rejoinder in this behalf, he the ſaid defen- 
dant ſays, as before, that the ſaid plaintiff knew, underſtood, 
and had notice that the ſaid J. 8. had become a bankrupt 
in manner and form as the ſaid defendant hath in that behalf al- 
Jedged; and of this he puts himſelf upon the country, &c. 

V. LAwEsS. 


Plea to a decla- AND the ſaid Iſaac, by A. B. his attorney, comes and de- 
e 8 fends the wrong and injury, when, &c. and ſays, that the ſaid 
Non Jump; Ilaac, non aſſumpſit: And for further plea in this behalf the ſaid 
ad, that the pro- Iſaac, by leave of, &c. actio non, becauſe proteſting that the ſaid 
miſes were made ſeveral promiſes and undertakings in the ſaid declaration men- 
2 N tioned, if any ſuch were made, were not made by the ſaid Iſaac 
* 75 no zs alone in manner and form as the ſaid John hath above in that be- 
fince a bank. half alledged : nevertheleſs, for plea 1a this behalf the ſaid Iſaac 
rupt, and that ſays, that the ſaid ſeveral promiſes and undertakings in the faid de- 
plaintiff was in claration mentioned, if any ſuch were made, were made by the 


3 ſaid Iſaac jointly with one A. B. to wit, at, &c. in, &c. : And 8 | 


In more money, 
&c. 


faid Iſaac further ſays, that the ſaid A. B. before and at the time 
of the commencement of this ſuit, was, and ſtill is a bank 
rupt, within the true intent and meaning of the ſeveral ſtatutes 
made and now in force concerning bankrupts; and that the ſaid 
C. D. and E. F. before and at the time of the commencement of 
this ſuit, were, and ſtill are, the aſſignees of the eſtate and ef- 
fects of the ſaid A. B. within the true intent and meaning of the 
ſeveral ſtatutes made and now in force concerning bankrupts, to 
wit, at, &.: And the ſaid Iſaac further ſays, that the ſaid John, 
before and at the time of the commencement of this ſuit, was 
and ſtill is indebted to the ſaid Iſaac and the ſaid C. D. and E. F. 
aſſignees as aforeſaid, in more money than is due and owing from 
the ſaid Iſaac and the ſaid C. D. and E. F. aſſignees as aforeſaid 
to the ſaid John, upon and by virtue of the ſaid ſeveral ſuppoſed 
promiſes and undertakings in the faid declaration mentioned, to 
wit, in the ſum of, &c. for goods fold, money lent, &c. which 
faid ſums of money ſo due and owing from the ſaid John to the 
faid Iſaac and A. B. before he became a bankrupt, greatly exceed 
the ſaid ſeveral ſums of money ſo due and owing from the ſaid 
John and A. B. before he became a bankrupt to the faid John, 
upon or by reaſon of the ſaid ſeveral ſuppoſed promiſes and under- 
takings in the ſaid declaration mentioned, ad which ſaid ſeveral 
ſums of money ſo due and owing from the ſaid John to the ſaid 
Iſaac and A. B. before he became a bankrupt, and the ſaid C. D. 
and E. F. aſſignees as aforeſaid fince the bankruptcy, or ſo much 
thereof as ſhall be neceſſary in that behalf, the ſaid Iſaac is ready 
and willing, and hereby offers to ſet-off, and will, at the trial of 
this cauſe, ſet-off againſt the monies due and owing from the faid 
Iſaac and A. B. before he became a bankrupt; and the ſaid C. D. 
and E. F. affignees aforeſaid, ſince the bankruptcy to the faid 
John, by virtue of the faid ſeveral ſuppoſed promiſes and under- - 
takings in the ſaid declaration mentioned, according to the form 
of the ſtatute in that caſe made and provided; and this, &c. &c. 
Drawn by MR, GRAHAM. 


I am ftrongly inclined to think, that off a joint demand of the partnerſhip 
the ſecond plea is good in point af law, againſt plaintiff's debt. I have metwith 
though there has been no expreſs de - a dictum of Lord Mansfield, that the joint 
cifion upon the queſtion, Whether, upon demand could be ſet off, but cannot refer 
an action brought againſt one partner to it. Upon the whole, I would adviſe 
(who let lips the opportunity of plead - the defendant to riſque the plea. | 
ing the partnerſhip in abatement) can ſet 


And 


BANKRRUPTCY—-REPLICATION. 


Replication, And the ſaid John, as to the ſaid plea of the faid Iſaac by him 
taking" ifſue on laſtly above pleaded in bar, faith, that [precludi non], becauſe 
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proteſting that the ſaid ſeveral promiſes and undertakings in the 
ſaid declaration mentioned were not, nor were any of them made 
| Jointly with one A. B. as the ſaid Iſaac hath in his faid plea al- 
_ ._ ledged; proteſting alſo, that the ſaid A. B. was not, before nor 
gat the time of the commencement of this ſuit, nor is a bank- 
rupt within the true intent and meaning of the ſeveral ſtatutes 
made and now in force concerning bankrupts, as the ſaid - Iſaac 
hath in bis faid plea alledged; proteſting alſo, that the ſaid C. D. 
and E. F. were not, nor was either of them, choſen aſſignees as 
in the ſaid. plea is above ſuppoſed: Yet for replication in this be- 
half the ſaid John ſays, that he was not indebted to the ſaid Iſaac 
and C. D. and E. F. aſſi 275 ae (modo et forma); and this 
he prays may be enquired of by the country. | 
aha 8 Drawn by Mg, GRAHAM. 


the bankruptcy. 


Bankruptcy of ABRAHAus ] AND faid defendant, by A. B. his attorney, 
— at the ſuit ff, comes and defends the wrong and injury, when, 
rally in confor- BRISC ALL. ] &c. and faith, that ſaid plaintiff, a#7io non, becauſe 
mity with the he faith, that ſaid defendant, after the making of the ſaid ſeveral 
Katute, 5. Geo. a. promiſes and undertakings (or recovery of the ſaid judgment 
cap- 30. ſec. 7. gforgſaid) in ſaid declaration mentioned, and before the exhibit- 
ing, &c. thereupon againſt ſaid defendant, to wit, on, &c. at, &c. 
became a bankrupt within the true intent and meaning of the ſe- 
veral ſtatutes made then and now in force concerning bankrupts (a) 
or ſome or one of them: And faid defendant further faith, that 
the cauſe of action aforeſaid accrued to ſaid plaintiff before ſuch 
time as ſaid defendant became bankrupt as aforeſaid, to wit, at, 


lay the whole proof of 


&c. aforeſaid; and of this he puts himſelf upon the country, 
Kc. (6b). | | | 


(a) In pleading that a man became 
a bankrupt, it is ſufficient to ſay, that he 
became a hankrupt within the meaning 
of the ſeveral ftatutes, without ſetting 
forth any particular act of bankruptcy. 
Vide Comb. 108. | | 


(6) That this plea muſt conc]ude to 
the country, See Poole, v. Broadficld, 
1. Barnes Notes, fo. 236. Gilb. Ca. 328, 
10. Mod..243. For the ſtatute intended to 
ity, &c. 


. Willan v. Giordani, 


J. Mok c Ax. 


on the defendant, without burthening the 
plaintif” with the proof of any act to the 
contrary, which it might be diffigult to 
eſtabliſh. According to 2. Wilf. 137. 
139. Paris v. Salkeld this - plea is bad, 
for not ſhewing conformity, &c. but on 
demurrer, for ſuch cauſe in the caſe of 
the Court of 
B. R. in Trinity Term, 22. Geo. 3. gave 
judgment for the defendant, Cooke 
Bankrupt Law, 356, and oyer-ruled the 
caſe in Wilſon. 


Chapman 
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.. ͤ a the it of econ] Te tu it 
'  "Indorſee againſt the acceptor of a bill of exchange.  indorler, at the 
Wed AND faid defendant, by Thomas Holloway bis {me of de bil, 


at the ſuit e C attorney, comes and defends the wrong and in- vas a bankrupt, 
CHAPMAN: J jury, when, &c. and ſays, &c. [non afſumpſit] ; and that defend 
and for further plea as to the promiſe and undertaking in that 1ſt. ant is anſwer- 
Count of the ſaid declaration mentioned, and above ſuppoſed to ie to the a. 
have been made by ſaid defendant, he ſaid defendant, by leave, — 
Ke. ſays; chat faid plaintiff, atio non, becauſe he ſays, hat after | 
the making of faid bill of exchange in faid 1ſt Count of ſaid 
declaration-mentioned, and alfo after the acceptance of faid bill by 
him faid defendant, and the making of faid indorſement in faid 
iſ Count in faid declaration mentioned, and alledged to have 
been made on faid bill by the ſaid Robert Johnſon (the payee and 
firſt indorſer) in ſaid firſt Count of faid declaration mentioned, 
but before the making of the faid indorſement in faid iſt Count of 
ſaid declaration mentioned and alledged to have been made on 
ſaid bill by ſaid John Smith (the firſt indorſee) in faid xt Count 
of faid declaration mentioned, and whilft faid bill was in the poſ- 
ſeffion of ſaid John Smith, as indorſee of ſaid Robert Johnſon as 1221 
| aforeſaid, to wit, on the ſecond day of July 1781, faid J. S. became 
a bankrupt within the true intent and meaning of the ſeveral fla». _ 
tutes made and then in force concerning bankrupts, to wit, at 
Weſtminſter aforeſaid : And faid defendant in fact further faith, 
that after the making of ſaid indorſement ſo made by faid John 
Smith on faid bill as aforeſaid, and before the ſuing forth of. the 
original writ of faid plaintiff, to wit, on the twenty-ſecond. of 
Auguſt in the year aforeſaid, at, &c. aforeſaid, a certain commiſ- 
ſion of bankruptcy of our lord the now king, foundedon the ſtatutes 
made and then in force concerning bankrupts, and grounded on 
the aforeſaid bankruptcy of ſaid John Smith, at the petition of P. P. 
then a creditor of faid J. S. to a large amount, to wit, to an amount 
exceeding one hundred pounds, in due manner made and exhi- 
bited on behalf of himſelf, and all other the creditors of him ſaid 
J. S. and directed to H. B. J. B. and J. E. eſquires, and A. P. 
and J. L. gentlemen, was in due manner awarded and iſſued 
againſt him ſaid J. S. by which ſaid commiſſion our ſaid lord 
the king gave full power and authority to ſaid commiſſioners, or any 
four or three of them, to proceed according to the ſeveral ſtatutes 
made and now in force concerning bankrupts, not only concerning 
ſaid bankrupt, his body, lands, tenements, freeholds, and cuſtomar 
goods, debts, and all other things whatſoever, but alſoconcernin 
other perſons, who, by concealment, claim or otherwiſe did or 
ſhould offend touching faid promiſe, or any part thereof, contrary - 
to the true intent meaning of the ſame ſtatute, and to do 
and execute all and every thing and things whatſoever, as well 
for and towards ſatis faction and payment of ſaid creditors as to- 
wards and for all other intents and purpoſes, according to the 
ordinances and proviſions of ſaid ſtatutes, as by ſaid commiſſion 
under the great ſeal of Great Britain, bearing date at Weſtmin- 
ſter 


fignees of ſuch © 


19. G. 2. c. 33. 


ſter the day and year laſt aforeſaid, and now brought into court 
here, more fully appears: And ſaid defendant further ſays, that 
ſaid H. B. A. P. and J. L. three of the commiſſioners named in 
the aforeſaid commiſſion by virtue of the ſaid commiſſion, and 
alſo by virtue of the ſtatute in ſuch caſe made and provided, for 
the better relief of the creditors aforeſaid, afterwards, to wit, on the 
fourth day of September in the year 178 1 aforeſaid, at, &c. afore- 
faid, by a certain indenture then and there made between them 
the ſaid H. B. A. P. and J. L. of the one part, and ſaid plaintiff 
and faid P. P. of the other part (which ſaid indenture, ſealed with 
the ſeals of the ſaid H. B. A. P. and J. L. and bearing date the 
day and year laſt aforeſaid, is in the cuſtody, power, and poſſeſ- 
fon of ſaid plaintiff and ſaid P. P.) in execution of the aforeſaid 
commiſſion, did (as much as in them ſaid eommiſſioners lay, and 
as they lawfully might), order, bargain, ſell, aſſign, and ſet over 
unto ſaid plaintiff and P. P. their executors, adminiſtrators, and 
aſſigns, all and ſingular the goods, wares, and merchandizes, 
debts, ſum and ſums of money, eſtate and effects of the aforeſaid 
John Smith, to have, to hold, receive, and enjoy the ſame goods, 
wares, and merchandizes, debts, ſum and ſums of money, and 
all other the eſtate and effects in ſaid indenture and hereinbefore 
mentioned to have been ordered, bargained, fold, aſſigned, and ſer 
over_unto them faid plaintiff and P. P. their executors, admini- 
ſtrators, and aſſigns, in truſt : Nevertheleſs, to and for the uſe, 
benefit, and advantage of themſelves, and all and every other the 
creditors of ſaid J. J. who then already had, or thereafter ſhould 
or might in due time come in and ſeek relief under the aforeſaid 
commiſſion of bankruptcy, according to. the limitations and di- 
rections of the ſeveral ſtatutes made concerning bankrupts as 
aforeſaid : And faid defendant in fact further faith, that after ſaid 
J. S. became a bankrupt as aforeſaid, and before and at the time 
of the making of ſaid indorſement in ſaid firſt Count of ſaid de- 

claration mentioned to have been made by him the ſaid J. S. on 
ſaid bill of exchange in ſaid firſt Count of ſaid declaration men- 
tioned, ſaid plaintiff knew, underſtood, and had notice that ſaid J. S. 
had become and was ſuch bankrupt as aforeſaid, to wit, at Weſt- 
minfter aforeſaid ; by means whereof, and by force of the afore- 
ſaid commiſſion of bankruptcy, and of the aforeſaid indenture of 
aſſignment, and the ſeveral ſtatutes in ſuch caſe made and pro- 
vided, the faid indorſement ſo made by ſaid J. S. on faid bill of 
exchange in ſaid firſt Count of ſaid declaration mentioned, was 
and is wholly void, and of no force or effect whatſoever, but ſaid 
bill of exchange, and all the intereſt of him the ſaid J. S, there- 
in at the time of his making ſuch ſaid indorſement thereon. as 
aforeſaid, was and is veſted in the fair plaintiff and P. P. as aſſig- 
nees of the eſtate and effects of ſaid John S. ſo being ſuch bank- 
rupt as aforeſaid under and by virtue of the aforeſaid indenture of 
aſſignment ſo to thera made as aforeſaid; and this he faid defen- 
dant was and is liable, as ſuch acceptor of ſaid bill as aforeſaid, 
to pay to them ſaid plaintiff and P. P. as ſuch aſſignees of the 
. eſtate 
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eſtate and effects of ſaid John Smith, ſo being ſuch bankrupt as 

aforeſaid, the money in ſaid bill mentioned, together with all ſuch 
damages as they have ſuſtained or way ſuſtain on occaſion of the 
non-payment thereof, to wit, at Weſtminſter aforeſaid; and this 
he the ſaid defendant is ready to verify: wherefore he prays 
judgment if ſaid plaintiff ought to have his aforeſaid action as to 
{aid promiſe and undertaking in ſaid firſt Count of the ſaid decla- 
ration mentioned againſt him, &c. V. LAwES. 


See Replication and Rejoinder to a plea like this ante 18 5, 186. 
— — . ——— — 


COURTS or CONSCIENCE. 


AND the ſaid W. by A. B. his attorney, comes, &c. actio Court of Conſei- 
non, becauſe he ſays, that he the ſaid W. before and at the time e 
of the exhibiting, &c. lived and reſided, and ſtill doth live and 6 Ro 1 
reſide within the city of London aforeſaid: And the ſaid W. fur- and 14. Geo. a. 
ther ſays, that he the ſaid W. always, from the time of the mak - c. 10. pleaded. 
ing of the ſeveral promiſes and undertakings in the ſaid declara- Same ſuggeſted 
tion mentioned and above ſuppoſed to have been made by the ws | 
faid W. hath been and till is liable to be warned and ſum- 2. Stra. 274. 
moned to the court of requeſts for the city of London, by force 1120. 1191. 
and virtue of the ſtatute made in the year of the reign 
of, &c.: And the ſaid W. further ſays, that he was not, at the 
time (a) of exhibiting, &c. indebted to the ſaid C. in any ſum or 
ſums of money, amounting to the ſum of forty ſhillings; and 
this, &c.; wherefore, &c. if, &c. by reaſon of the noneperform- 
ing of the ſaid ſeveral promiſes and undertakings in faid declara- 


tioa mentioned. J. Morcan, 


( 10 C. B, ay before and at the time of ſuing out the original writ. 


AND the ſaid James, by A. B. his attorney, comes and Plea of Nor Mf- 
defends the wrong and injury, when, &c. and ſays, that he did Juze to the 
not undertake and promiſe in manner and form as the ſaid Joſeph —— 
Moſs hath above thereof complained againſt him; and of this he court of requeſts 
puts himſelf upon the country: and for further plea in this be- for the city of 
half the ſaid James, by leave of the court here for this purpoſe London by rule 
firſt granted accorving to the form of the ſtatute in ſach caſe of court. 
made and provided, ſays, that the ſaid Joſeph Moſs ought not to s 
have or maintain his aforeſaid action thereof againſt him, becauſe _ 
he ſays, that he the ſaid James, long before and at the time of 
ſuing out the original writ of the iaid Joſeph Moſs in this behalf, 
lived and reſided, and ſtill doth live and reſide in the city of Lon- 
don aforeſaid, to wit, in Bond Court, Walbrook, in the ſaid city: 

And the ſaid James further ſaith, that the ſaid James,. from the 

time of the making of the ſeveral promiſes and undertakings in . 

the ſaid declaration mentioned and above ſuppoied to have been 
made 


Court of Con- 


the county of 
Middl:ſex, 23. 
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made by the ſaid James, hath been, and ſtill is liable to be warned 
and ſummoned to the court of requeſts for the city of London: 
And the faid James further faith, that he was not, at the time of 
ſuing out the original writ of the ſaid Joſeph Moſs, indebted to 
the ſaid J. M. in any ſum or ſums of money amounting to the 
ſum of forty ſhillings ; and this he is ready to verify : wherefore 
he prays judgment if the ſaid J. M. ought to have or maintain 
his ſaid action in this court againſt him, by reaſon of the non- 
performing of the ſaid ſuppoſed promiſes and undertakings in the 
ſaid declaration mentioned, &c. 


at the ſuit of comes and defends the wrong and injury, when, 

GARDINER. &c. and as to the promiſe and undertaking in 
the ſaid declaration laſt mentioned, and alſo as to the promiſe and 
undertaking in the ſaid declaration firſt above mentioned, except 
as to the ſum of one pound three ſhillings and eightpence, parcel 
of the ſaid five pounds therein ſpecified, ſays, that he did not un- 
dertake or promiſe in manner and form as the ſaid plaintiff hath 
above thereof complained ; and of this he puts himſelf upon the 
country, &c.: and as to the ſaid promiſe and undertaking in the 
faid declaration firſt above-mentioned as to one pound three ſhil- 
lings and eightpence, parcel of the ſaid five pounds therein con- 
tained ; the ſaid defendant ſays, that the ſaid plaintiff ought not 
to have his aforeſaid aQtion in this court againſt him, by reafon 
of the not performing of the faid promiſe and undertaking in the 
ſaid declaration firſt above mentioned as to the ſaid one pound 
three ſhillings and eightpence, becauſe he ſays, that at the time of 
exhibiting, &c. and long before, he lived and reſided, and till doth 
live and reſide, within the county of Middleſex, that is to fay, at 
Enfield in the faid county of Middleſex : And the faid defendant 
further ſays, that the ſaid defendant always, from the time of the 
making of the promiſe and undertaking of the faid defendant in 
the ſaid declaration firſt above-mentioned, and ſuppoſed to have 
been made as to the ſaid one pound three ſhillings and eightpence, 
parcel of the ſaid five pounds therein contained, hitherto hath 
been and ſtill is liable, to be ſummoned and warned to the county 
court of Middleſex, within the true intent and meaning of the 
ftatute made in the twenty-third year of the reign of his preſent 
Majeſty, for er s and expences in the proceedings 
in the county court of Middleſex, and for the more ready and 
ſpeedy recovery of ſmall debts in the ſaid county court; and this, 
&c. ; wherefore he prays judgment if the ſaid plaintiff ought to 
have his ſaid action in the ſaid court againſt him, by reaſon of the 
non- performance of the faid promiſe and undertaking in the faid 
declaration firſt above mentioned as to the ſaid one pound three 
ſhillings and eightpence, parcel of the ſaid five pounds therein 
ſpecified. W. Hay woop, 


JEssoroxx, &c. N AND the ſaid defendant, in his proper perſon, 
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 GaRDINER ↄpAN the ſaid plaintiff, as to the ſaid plea of eons to 
again the ſaid defendant above pleaded in bar, as to of = 22 
Isssoroug, — one pound three ſhillings and eightpence, was an attorney 
of the aid five pounds in the ſaid firſt promi ſe and undertak- of C. P. and 
ing in the ſaid declaration mentioned, ſays, that, &c. precludi non; therefore not lia- 
becauſe he-ſays,- that. in and by the ſaid act of parliament men- any * 3 
tioned. in the faid plea of the 2 defendant, it is provided, that — ae, 
no perſon or perſons ſhall be liable to be ſummoned to the cou 
ty court of Middleſex at the ſuit of any plaintiff or plaintiffs, other 
than ſuch perſon or perſons as was or were liable to be ſummoned 
to the county court of Middleſex before that act was made, and 
that that Act ſhould not extend to give the county court juriſdic- 
tion tohold plea of, or to hear or determine any action, eauſe, or ſuit 
other than ſuch actions &c. as the county court might have held plea 
of by plaintiff before the making of the faid act, as by the ſaid act 
(amongſt other things), more fully appears: And the ſaid plaintiff 
further ſays, that the ſaid defendant, before and at the time of the 
making, of the ſaid act, wn, and ever fince hath been, one of the 
attornies of the court of our lord the now king of the bench here; 
and therefore the ſaid deſendant; neither at the time of the mak - 
ing of the ſaid act, nor at the time of exhibiting of the ſaid bill 
of the ſaid plaintiff; was a perſon able to be ſummoned to the 
ſaid county court of Middle ex; z and this, &c.; wherefore he prays 
Judgment, and his damages in this be nn e e e cg gs Ke. 
att Thaw eee eee eee WW. Davy: 
to; 412 as: . n r £4098 F536 eee 2:77 
To this ti ou e e was | ag: oper in 
ant demurred, d on argument * . T. a0. Geo. g. Wilcſhire,: and one, 
Court determined, th t defendant, * * on motion, that ſaid plaintiff bring 
cduld not » this Plea poſtea I into Court, in order that de- 
ing prieitged)e a nde t W ſugge ſtion of this 
tend, in this actiom on à bill exhibired act. The court of B. R. concurred with 


againſt him as n attorney, vide the Are e 
ee ee eee 


N 


* * : 
2 1 po & 3 eo e andere F ken 9 Re” *y r 


I IFIRST, New "aſſump TY and far fwiher blen i in this Pleainbarofthe 
at * Are f >. "behalf, the {aid defendant, by leave, &, (ays, that Court of Con- 
 .SCARPE, J the ſaid plaintiff, a9 non; becauſe be ſays, that one « rig " 
the faid pl O's commenced his faid action in the ſaid. court Ede er 
out faid ford the king, Yours, the. hiv, himſelf. (the. faid court To explain and 
15 and ſtill being held at W infter in the county of Middle+ amend 22. Geo. 
ex), againſt thi y.*: defendant, af after be 8 0 April A. D. 2. C. 47. 
57 mentioned in a TINA N of. 1 55 ſament Be” in the thir- 
ty-ſeZond year of the reign of. George Second, late king of | 
68 Britain, &c. intituled,.: «An 1 dee. and that * the Set out the title 
ſaid defendant, at the time of the commencing the ſaid action, reg N 
was reſident within | the litnits of the Juriſdiction of the court 1 _ 
requeſts in the Tai firſt-men ianed at, to wit, in the pariſh of 
St. Geor "X; Lartyr, in the borough of Southwark, aforeſaid, 
aa was ſubject to the proceſs and guriſdiction of the ſaid court of 
queſts for any debt by him ol to any perſon not excceding 
01. III. O the 
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the ſum of forty ſhillings, to wit, at London, &c. aforeſaid: And 
the ſaid defendant further ſaith, that he was not, at the time of 
the commencing the ſaid action againſt him as aforeſaid, indebted 
to the ſaid plaintiff in any ſum or ſums of money amounting to the 

ſum of forty ſhillings z and this, &c. ; wherefore, &. if, &c. 
| | | J. MorxGan. 


8 2 MepnursT 1 AND the ſaid defendant, by A. B. his attorney, 
Bu a. % at the ſuit of comes and defends the wrong and injury, when, &c. 
for the red r CAIN. and faith, that the ſaid plaintiff ought not to have 
Zlackbeath, his aforeſaid action thereof maintained againſt him the ſaid defend- 
Brome, & in ant, becauſe he faith, that at the time of the commencing the 
. action, he the ſaid defendant was inhabiting and reſiding with - 
in the hundred of Blackheath in the county of Kent, and was 

liable to be warned and ſummoned before che court of requeſts for 

the hundred of Blackheath, of Bromley, and Bechenham of 

Roxeley, otherwiſe Roxley, and of Little and Leſſneſs, in the 

county of Kent; and that the faid defendant was not, at the time 

of the commencing the ſaid action, indebted unto the faid plaintiff 

in any ſum or ſums of money, amounting to above the ſum of 

forty ſhillings; and this he the ſaid defendant is ready to verify: 

wherefore he prays judgment if the ſaid P. ought to have his afore- 

| ſaid action maintained againſt the ſaid defendant. - K 2 

| > V. Lawes. 


| go m— at ſuit f , firſt promiſe; to the ſecond, third, and laſt promiſes, 
and l 3, PARROT.) and to the fourth promiſe, except fifteen ſhillings, non 
aſfſumpfit gene- A ſumpſit generally; and to the fourth promiſe, and alſo to the fifth 
rally (except as as to fifteen ſhillings, the following plea: And as to the promiſe 
to fifteen ſnil· and undertaking in the ſaid declaration fourthly above mentioned; 
3 he and alfo as to the ſaid promiſe and undertaking in the faid decla- 
whole of fourth ration fifthly above mentioned; and as to the ſaid fifteen ſhillings, 
promiſes the parcel of the ſaid ten pounds therein contained, the faid defendant 
Court of Con- ſays, that the ſaid plaintiff ac io non; becauſe he ſays that by a 
ſcience Act for certain act of parliament, made at a ſeſſions of parliament holden 
e <4 at Weſtminſter in the county of Middleſex, on the fixteenth of 
November A. D. 1749, entituled, © An Act for the more eaſy and 

ſpeedy Recovery of imall Debts within the Tower Hamlets,“ it was 
and is amongſt other things enacted, « that no action or ſuit for any 
debt, not amounting to the ſum of forty ſhillings, and recoverable 
by virtue of the faid act in the court of requeſts for the Tower 
Hamlets, ſhould be brought againſt any perſon reſiding or inhabit- 
ing within the juriſdiction thereof in any other court whatſo- 
ever, as by the {aid act amongſt other things more fully appears: 
And the faid defendant further ſays, that the damages which the 
faid plaintiff hath ſuſtained, as well by reaſon of the non-perfor- 
mance of the faid promiſe and undertaking in the faid declaration 

| | | fourth] y 


. n in- Rca "FIRST, Nom e eee as to the 
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fourthly above mentioned, as by reaſon of the non- performance of 
the ſaid promiſe and undertaking: in the, ſaid declaration fifthly 
above mentioned, as to the ſaid fifteen ſhillings parcel of the ſaid 
ten pounds therein contained, do not amount in the whole to 
forty ſnillings; and that the faid defendant at the time of exhibit- 
ing, &c. and long before, was and from thence hitherto hath been 
and ſtill is a perſon reſiding and inhabiting within the liberty of the 
Tower Hamlets aforeſaid, and within the juriſdiction of the court 
of requeſts for the faid Tower Hamlets, that is to fy, at the. 
pariſh of St. Mary, Whitechapel, in the ſaid county of Middleſex : 
and the faid defendant further faith, that the ſaid defendant, at the 
time of exhibiting, &c. and long before, was liable to be warned 
and ſummoned by the ſaid plaintiff before the court of requeſts for 
the ſaid Tower Hamlets, and that ſaid court of requeſts might 
by their judgment have compelled the ſaid defendant to have ſatis - 
fied the faid plaintiff the damages which he had ſuſtained, as well 
by reaſon of the non-performance of the ſaid promiſe and under- 
taking in the ſaid declaration fourthly above mentioned, as by 
reaſon of the non-performance of the ſaid promiſe and undertaking 
fifthly above mentioned as to the ſaid fifteen ſhillings, parcel of 
the ſaid ten pounds therein contained; and this, &c. wherefore, 
&c. if, &c . „ M60 0 775 


PARROT And . the ſaid plaintiff, as to the ſaid plea of Replication 
againſi the ſaid. defendant by him pleaded in bar as to the thereto, rakitig 
BECMAN. ] ſaid promiſe and undertaking of the ſaid defendant in iſſue on the ſta. 
the ſaid declaration firſt above mentioned, ſays, that he by any l pets e 
thing above in that plea alledged ought not to be barred from hav- iſt promiſes 
ing his aforeſaid action in that behalf maintained againſt the ſaid and as to the 
defendant; becauſe he ſays that the ſaid cauſe of action did accrue to plea of court of 
the ſaid plaintiff within fix years next before the exhibiting of the ſaid eee wo 
bill of the ſaid plaintiff ; and this he prays may be enquired of by the plaintiff 22 
country, and the ſaid defendant doth the like, &c.: And as to the defendant in B. 
faid plea of the ſaid defendant by him above pleaded in bar as to R. by bill of 
the promiſe and undertaking in the ſaid declaration fourthly above Middicſex ; and 
mentioned, and alſo as to the ſaid promiſe and undertaking in the mou 3 
' faid declaration fifthly above mentioned, as to the ſaid fifteen ſhil- 2 — e 
lings, paicel of the ſaid ten pounds therein contained, the ſaid ing that defend- 
plaintiff ſays, that he, by any thing in that plea above alledged, ant reſided 
ought not to be barred from having his aforeſaid action in that be- within the juriſ- 
balf maintained againſt the ſaid defendant; becauſe he ſays, that after den of n. 
the making of the ſaid promiſe and undertaking in the ſaid declara- gience. 
tion fourthly above mentioned, and after the making the ſaid pro- | 
miſe and undertaking in the ſaid declaration fifthly mentioned, as 
to the ſard fifteen ſhillings, that is to ſay, on the day of 

in the year of the reign of our lord the now king, 
he the ſaid plaintiff, for the recovery of his damages by him ſuſ- 
tained on occaſion of the not performing of the ſaid fourth promiſe 
and undertaking, and on occaſion of the not performing of the {aid -. 
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ther things, ſued and proſecutedout of the court of our lord the now 
king, before the king himſelf (the faid court then ana ſtill being 
held at Weſtminſter in the county of Middleſex), a certain pre- 
cept of our ſaid lord the king, called a Bill of Middleſex, directed 
to the ſheriff of Middleſex, by which ſaid precept the faid then 
ſheriff of Middleſex was commanded to take the faid defendant if 
he might be found in his bailiwick, and to keep him fafely fo that 
he might hive his body before our lord the — at Weſtminſter 
on next after - ; to anſwer to the ſaid plaintiff in a 
| Plea of treſpaſs, and that the faid ſheriff ſhould then have there 
Ry that precept, at which day before our lord the king at Weſt- 
minſter came the ſaid plaintiff in his own perſon and offered him- 
ſelf againſt the ſaid defendant in the aforeſaid plea, and the faid de- 
fendant did not come; and the ſheriff,- to wit, A. B. and C. D. 
then the ſheriff of the faid county of Middleſex, returned that the 
ſaid defendant was not found in his baili wick, therefore, as before, 
the ſheriff was commanded to take the defendant and keep him 
ſafely, ſo that he might have his body before our lord the king at 
Weſtminſter on next after „ to anſwer to the ſaid 
plaintiff in the ſaid plea of treſpaſs, the fame day was given by the 
faid court there to the ſaid plaintiff, there and at which day be- 
fore our lord the king at Weſtminſter came the ſaid plaintiff in 
his own perſon, and the ſheriff did not ſend the ſaid precept, nor 
had he done any thing thereupon ; and the ſaid defendant did not 
come, therefore &c. (as before, award two more precepts, and 
defendant appeared at the laſt); and thereupon the ſaid plain- 
tiff, in Trinity term, in the twenty- fourth year of the reign 
| of our ſaid lord the now king, exhibited his aforeſaid bill in 
85 the ſaid court of our faid lord the king, before the king him- 
— ſelf, againſt the ſaid plaintiff, for the recovery, amongſt other 
things, of his damages by him ſuſtained on oceaſion of the not 
performing of the faid fourth promiſe and undertaking, and on 
occaſion of the not performing of the ſaid fifth promiſe and under- 
taking, as to the ſaid fifteen ſhillings: And the faid plaintiff fur- 
ther faith, that the faid defendant, at the time of the ſuing forth 
of the ſaid precept firſt above mentioned, was not a perſon reſid- 
ing or inhabiting within the juriſdiction of the ſaid court of requeſts 
for the ſaid Tower Hamlets, or liable to be warned or ſummon- 
| cd by the faid plaintiff before the faid court of requeſts for the 
Fo laid Tower Hamlets; and this he is ready to verify: wherefore be 
e. and his damages, on occation of the not performing 
of the ſaid fourth promiſe and undertaking, and of the ſaid fifth 
promiſe and undertaking, as to the ſaid fifteen ſhillings, againſt 
the ſaid defendant. in | OE 
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* priſoner, fends the wrong and injury, when, &c. and ſays, — 
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_ the ſaid action of the ſaid plaintiff, nor but that the ſaid de- 
fendant did undertake and promiſe in manner and form as the ſaid 
plaintiff hath above thereof complained againft him, nor but that 
the ſaid plaintiff ought to.recover againſt him the faid defendant 
| his damages fuſtained on occaſion of the not performing of the 
ſeveral promiſes and undertakings of him the ſaid defendant; but 
the ſaid defendant, in purſuance of a ſtatute made at Weſtminſter 
in the county of Middlefex, in the fourteenth year of the reign of 
our lord the now king, intituled, An Act for the Relief of Inſolvent 
Debtors and for the Relief of Bankrupts inicertain Caſes,” in diſ- 
charge of his perſon from the execution of the judgment to be ob- 
tained againſt him in this behalf by the ſaid plaintiff in this action, 
according to the form and direction of that ſtatute, ſays, that he 
the ſaid defendant, on, &c. was actually a priſoner in his majeſty's 
priſon of, &c. in L. aforeſaid, to wit, in the pariſh and ward 
aforeſaid, at the ſuit of, &c. and that he the faid defendant after- , 
wards, to-wit, at the general quarter feffions of the peace, was 
duly diſcharged according to and by virtue of the ſaid ſtature 2 
And the faid defendant further ſays, that the faid ſeveral cauſes of 
action in the ſaid declaration mentioned, and each and every of 
them, did accrue to the faid plaintiff before, &c. ; and this, &c, 
wherefore, &c. and that his perſon be diſcharged from the execu- 
tion of the judgment to be obtained againſt him by the ſaid plain- 
tiff in this action, according to the form of the ſaid ſtatute, &c. 

HO NR IgE : FTE Ver; J. MorxGaAN, 


' (PROCEED as above to this mark I, then as follows): that Duplicate, as 
he the ſaid defendant before the firſt day of January, to wit, on, having been in 
&c. A. D. 1775, was arrefted and in actual cuſtody of an officer ee wo a 
belonging to the ſheriff of Middleſex for one hundred pounds, at nder in dif- 
the ſuit of one A, B. by virtue of a certain writ of our lord the charge of bail, 
now king, called a capias, iſſuing out of the court of our lord the &c. 

king of the bench at Weſtminſter in the county of Middleſex, in 

a certain plea, to wit, a plea of treſpaſs on the caſe upon promiſes, 

and was held to bail thereon for pounds; and that he the 

faid defendant afterwards and before the twenty-ſixth day of, &c. 

A. D. 1776, to wit, on, &c. did ſurrender himſelf in diſcharge 

of his bail, and was thereupon duly committed to his majeſty's 

priſon of the Fleet in London aforeſaid, to wit, in the pariſh and 

ward aforeſaid, at the ſuit of the faid A. B.; and that he the ſaid 

"defendant afterwards, to wit, at, &c. (every thing ſubſequent as 


in preceding plea). J. Moxcan, 


CortLany” AND the faid defendant, by A. B. his at- (2) Plea, dif. 
at the ſuit of f torney, comes and defends the wrong and in- 2 
CLARK, GEN T.] jury, when, &c: and ſays, that he cannot de- r of 
ny the aforeſaid action of the faid John, nor but that the faid writ- inſolvent act, x. 

ELD ROT. 4 | | G. 3. C. 37. .. 
(a) This plea is in debt, but by faying premiſe #/aintiff, as in pages 196, 197, 46. * 
instead, the plea will do in unf ſit. ts * ö me M 255 oh 


O 3 | | Ing» 


19898 INSOLVENT DEBTORS' ACT. 


ing-obligatory is the deed of the ſaid W. nor but that he owes ta 
the ſaid John the ſaid twenty pounds, in manner and form as the 
faid John hath above thereof complained againſt him, nor but'that 
he the ſaid John ought to recover his aforeſaid debt and his da- 
mages on occaſion of the detaining of that debt againſt him the 
faid W. but in purſuance of an act of parliament made at Weſt. 
minſter, on, &c: in the firſt year of the reign of, &c. intituled 
& An act for the relief of inſolvent debtors,” and in diſcharge of 
his perſon from the execution of his judgment, to be obtained 
inſt him in this behalf by the ſaid plaintiff in this action, ac- 
cording to the form and direction of that act, fays, that he the 
faid W. on, &c. at, &c. was, and from thence continu- 
ally until, and at the time of his diſcharge hereafter mentioned, 
remained a priſoner in his majeſty's priſon in and for the 
county of $urry, commonly called the county goal, at Southwark, 
in the ſaid county of Surry, at the ſuit of B. B. charged in execu- 
tion at his ſuit for fifteen pounds debt, and ſixty-three ſhillings 
damages, on a judgment recovered by the ſaid B. B. againſt the ſaid 
W. in the court of our lord the king, before the king himſelf (the 
faid court then and ſtill being held at Weſtminſter, in the county 
of Middleſex), for the ſaid debt and damages, and that he the ſaid 
W. afterwards, to wit, at the general quarter ſeſſions of the peace 
of our lord the now king, holden at K. in and for the ſaid county 
of 8. on, &c. before certain then juſtices of our lord the now. 
king, aſſigned to keep the peace of our lord the now king in and for 
the ſaid county of 8. and alfo to hear, &c. committed in the ſaid 
county of 8. was in due manner at the requeſt and compulſion of 
the ſaid B. B. diſcharged according to and by virtue of the faid 
act: and the ſaid W. further ſays, that the ſaid cauſe of action in 
the ſaid declaration mentioned, accrued to the ſaid John before the 
twenty-fifth day of, &c. to wit, at, &c.: and this, &c. where- 
fore he prays judgment, and that his perſon may be diſcharged 
from the execution of the ſaid judgment to be obtained againſt 
him by the ſaid John in his action, according to the form of the 
faid act. 1 820 W. Davy. 


* 


Plea of diſcharge ACTION for goods fold and delivered, &c.; plea, Iſt, non 
under go ifol- aſſumpſit, and conclude to the country; 2d, infra ſex annos, and 
1 —_ conclude with verification; 3d, And for further plea in this 
E behalf, the ſaid Henry by leave of the court here for this 
. purpoſe firſt had and obtained, according to the form of the 
ſtatute in ſuch caſe made and provided, ſays, that he cannot 

deny the aforeſaid action of the ſaid William, nor but that he 

the ſaid Henry did undertake and promiſe. in manner and form 

as the ſaid, William hath above thereof complained againft him, 

nor but that he the ſaid William pught to recover his da- 

mages, on occaſion of the not performing the ſaid ſeveral promiſes 

be and undertakings aforeſaid againſt him the ſaid Henry, but the ſaid 
13. Geo. 3. 6. Henry in purſuance of an act of parliament, made at Weſtminſter, 
52. in the county of Middleſex, in the eighteenth year of the reign of 

; £2 1” _ our 


E-4 
/ 


INSOLVENT ACT.—REPLICATION. | 199 


our lord the now king, intitled “ An act for the relief of inſol- 
vent debtors, and for the relief of bankrupts in certain caſes,” 
in diſcharge of his perſon from the execution of the judgment to 
be obtained againſt him in that behalf, by the ſaid William in this 
action, according to the form and direction of that act, ſays, that 
he the ſaid Henry on the tenth day of March, in the year of Our 
Lord 1778, was in foreign parts beyond the ſeas, to wit, in Hol- 
land; and that he the ſaid Henry at the general quarter ſeſſions of 
the peace of our ſovereign lord the king, held at Kingſton- upon- 
Thames, by adjournment, in and for the county of Surry, on 
T veſday. the third day of November, in the year of Our Lord 
1778, was duly diſcharged according to the ſaid act; and the faid- 
Henry further ſays, that the ſeveral ſums of-money in the faid de- 5 
claration mentioned, and for which this action is brought, were 
contracted and due to the ſaid William before the ſaid tenth day of 
March, in the year of Our Lord 1778, to wit, at Weſtminſter, 
in the county of Middleſex; and this he is ready to verify: where- 
fore he prays judgment, and that his perſon may be diſcharged 
from the execution of the judgment to be obtained againſt him by 
the ſaid William in this action, according to the form of the ſaid 
act, &c. 1 . Geo. Woop. 


And the ſaid William, as to the ſaid plea of the ſaid Henry by geptication to 

him firſt above pleaded in bar, and whereof he hath put himſelf 1ſt plea, and 
upon the D doth the like, &c. and as to the ſaid plea of iſſue. 
the ſaid Henry, by him ſecondly above pleaded in bar, he the ſaid to 2d iſſue. 

William ſays, that he ought not by reaſon of any thing therein al - 

ledged, to be barred from having and maintaining his aforeſaid action 

againſt him the ſaid Henry, becauſe he ſays, that he the ſaid Henry 
did, within ſix years next before the exhibiting the bill of the ſaid 

William againſt the ſaid Henry, undertake and promiſe in manner 

and form as the ſdid William hath above thereof complained againſt 

him the {aid Henry, and this he the ſaid William prays may be en- . 4 iſſue. 

quired of by the country: And the ſaid William, as to the faid * * 

plea of the ſaid Henry 4 laſtly above pleaded, in bar of exe - 

cution of the debt and damages aforeſaid againſt the perſon of the 

ſaid Henry, ſays, that he ought not by reaſon of any thing in that 

plea contained, to be precluded from baving and maintaining his 

aforeſaid action againſt him the faid Henry, becauſe he ſays, that 

he the ſaid Henry was not duly diſcharged according to the form 

of the ſaid act of parliament in the ſaid laſt- mentioned plea men- 
. tioned; and this he the ſaid William prays may be enquired of 

by the country, &c, | ON FN, 955 


at ſuit of f attorney, comes and defends the wrong and injury, the a& of inſol- 
FAULKNER, ) when, &c. and ſays, that he cannot deny the ſaid 1. ® 4 Pi- 
action of the ſaid Thomas, nor but that he the ſaid Richard un- A 
dertook in manger and form as the faid Thomas above complains 
1 04 | ' again 


| WaraL g AND the ſaid Richard, by John Sterling, his Ditcharge onder 


Replication, 
taking iſſue 
thereon. 
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_ him; nevertheleſs the ſaid Richard faith, that the faid 
Thomas ought not to have any action againſt the perſon of the ſaid 
Richard of or for any damage to be adjudged to the ſaid Thomas 


in this action, by reaſon of the non- performance of the ſaid pro. 


miſe in the ſaid declaration above ſuppoſed to be made, becauſe 
he ſaith; that the ſeveral promiſes and undertakings in the ſaid de- 
claration mentioned, were made before the firſt day of January, 
in the year of Our Lord 1747, mentioned in a certain act of par- 
liament made at a ſeſſions of parliament of our now lord the king, 
holden at Weſtminſter, in the county of Middleſex, on the tenth 
day of November, in the, &c. intituled “ An act for relief of in- 
ſolvent debtors,” and the ſaid Richard ſays, that he the ſaid 


Richard, on the ſaid firſt day of January, in the ſaid year, &c. 


was actually a prifoner in the compter in the town and borough of 
Southwark, in the county of Surry, at the ſuit of John Daven- 
port; and that he the ſaid Richard afterwards, to wit, at the ge- 


neral quarter ſeſſions of the peace of our ſaid lord the king, held at 


the court-houſe on St. Margaret's-hill, in and for the ſaid town 
and borough, on Wedneſday the fifth day of October, in the 
twenty-ſecond year, &c. before Sir Robert Ladbrooke, knight, 
mayor of the city of London, Sir Robert Baylis, knight, one of 
the aldermen of the faid city, and others, their fellow juſtices of 
our faid lord the king, appointed to preſerve the peace of our ſaid 
lord the king within the faid town and borough, and alſo to hear 
and determine divers felonies, treſpalles, and other miſdeeds com- 
mitted within the ſaid town and borough, was duly diſcharged ac- 
cording to that act; and this the ſaid Richard is ready to verify: 
wherefore he prays Judgment if the ſaid Thomas ought to have 
any execution againſt the perſon of him the ſaid Richard, of or for 
any damages to be adjudged to the ſaid Thomas in this action, by 


_ reaſon of the non-performance of the ſaid promiſes and undertak- 


ings in the ſaid declaration mentioned, ce. 
| LOTT | | E DWARD BoO TB. 


And the ſaid Thomas prays a day to impart to the ſaid plea, 
and it is granted him by the court, and thereupon a day is given 
to the parties aforeſaid to come before our ſovereign lord the king, 
at Weſtminſter, on "I'ueſfday next after eight days from, &c. to 
wit, for the faid Thomas to imparl to the ſaid plea, and then to 
reply to the fame as he ſhould be advifed; at which day the ſaid 
parties came, by their attornies, before our ſaid ſovereizn lord the 
king, at Weſtminſter; and the ſais Thomas fays, that by any 
thing by the ſaid Richard above in his plea alledged, he the ſaid 
Thomas ought not to be barred from having execution againſt 
the perſon of the ſaid Richard for his damages, which he the ſaid 
Thomas hath ſuſtained by the non- performance of the ſeveral pro- 
miſes and undertakings of the ſaid Richard in the ſaid declaration 
above ſpecified ; becauſe he ſays, that the ſaid Richard, on the 
firſt day of January, in the year, &c. was not actually a priſoner 
in the compter, in the town and borough of Southwark, in the 

nn p 4 county 
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county of Surry, at the ſuit of John Davenport, in the ſaid plea 
mentioned, nor was the faid Richard, at the general quarter ſef- 
ſions of the peace of our ſaid lord the king, held as aforeſaid, diſ- 
charged according to the direction of the ſaid act in manner and 
form as the ſaid Richard in and by his plea hath above alledged; 
and this the ſaid Thomas prays may be enquired of by the eoun- 
try. EG Toad | S. NARES, 


at ſuit comes and defends the wrong and inj when, &c, tiff was dif. 
ga and ſays, that he the ſaid inf, Aid becauſe ops, a 
he ſays, that he ſaid defendant cannot deny but that he did under- and hi e 
take and promiſe in manner and form as the ſaid plaintiff hath and right of ac- 
above thereof complained againſt him the faid defendant ; but the tion veſted in 
ſaid defendant further ſaith, that the ſeveral cauſes of action in the be clerk of the 
declaration aforefaid mentioned, accrued, and each and every „ 
of them did accrue unto the ſaid plaintiff before the ſixteenth of 
July 1765, to wit, at London, &c. aforeſaid ; and the ſaid de- 
fendant further ſaith, that on the firſt day of July 1765, mentioned 
in a certain act of parliament made at the parliament of our lord 
the king, holden at Weſtminſter, in the county of Middleſex, on 
the ninteenth day of May 1701, and from thence continued by 
ſeveral prorogations to the tenth of January, in- the fifth year of 
the reign of his preſent Majeſty, entitled-« An act, &c.“ the ſaid 
plaintiff was a priſoner in his majeſty's priſon of and for the county 
of Surry, commonly called the king's-bench priſon, ſituate: at 
Southwark, in the county of Surry ; and that he the ſaid plaintiff, 
as a perſon within the intent and meaning of the ſaid act, and as 
2 perſon ſeeking relief under the faid act, and as being entitled to 
take and receive the benefit of the ſaid act as a priſoner in the ſaid 
priſon, was, at the general quarter ſeſſions of the peace of our lord 
the now king, holden at Guildford, in and for the uy of 
Surry aforeſaid, on the tenth day of July A. D. 1765, aforeſaid, 
before certain then juſtices of our ſaid lord the now king, aſ- 
ſigned to keep the peace of our lord the king in and for the county 
Surry aforeſaid, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdeeds committed in the ſaid county of 
Surry, by force of and according to the form of the aforeſaid act, 
diſcharged, and by means of ſuch diſcharge the eſtate and effects, 
both real and perſonal, whereof the plaintiff was at the time of ſuch 
his diſcharge ſeiſed or poffefted, or to which he was in any manner 
whatſoever entitled, and all right of action which he had againſt 
any perſon whatſoever, by means of the not performing of any. 
promiſe or promifes whatſoever, as to the payment of any money 
due from any perſon whatſoever to the ſaid plaintiff before the ſaid 
ſixteenth of July 27953 was, by force and virtue of the ſaid act, 
legally veſted in Francis Lawſon, eſquire, then and ſtill being 
clerk of the peace of and for the ſaid county of Surry, for the be 
neſit of the cceditors of the faid plaintiff, as in the fad act is par- 


G1B80N AND the faid defendant, by A. B. his attorney; Plea that plain. 


- 


, cate of diſcharge 
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ticularly mentioned with reſpect to priſoners ſeeking relief under 
and taking the benefit of the ſaid aR,. and that by force and virtue 
of the ſaid act, all right of action of the ſaid plaintiff which he had 
before ſuch his damages veſted in the ſaid F. Lawſon, eſquire, as 
ſuch elerk of the peace of and for the ſaid county of Surry, for the 
purpoſe aforeſaid in that behalf before mentioned, and in the ſaid 
act in ſuch caſes directed; and that he the ſaid plaintiff was, on 
ſuch diſcharge of him the ſaid plaintiff, by force and virtue of the 
faid act, then, to wit, on the ſaid ſixteenth of July, A. D. 1765, 
aforeſaid, wholly diveſted of ſuch right of action, to wit, at Lon- 
don, &c. aforeſaid; and this, &c. wherefore, &c. if, &c. 


Plea of a dupli-- J. E. AND the aid defendant, by A. B. his attorney, 


under an inſol- 
vent act, as a 


at ſoit of comes and defends the wrong and injury: when, &c. 
8. B. J and ſays, that he cannot deny the aforeſaid action of 
the ſaid ime. but that the ſaid defendant did undertake 
and promiſe in manner and form as the ſaid plaintiff hath above 
thereof complained againſt him; yet that the faid plaintiff ought 
not to have execution for any damages to be recovered in this 
action againſt or upon the perſon of him the ſaid defendant, be- 
cauſe he faith, that the ſaid ſeveral cauſes of action in the faid 
declaration mentioned, accrued, and each and every of them 
accryed unto the {aid defendant before the | day, of 

17 „ mentioned in a certain act, made at a parliament of 
our lord the king, at Weſtminſter, in the county of Middleſex, 
by prorogation on the _ day of 17 „ and in the 
year of the reign of our ſovereign. lord the now king, entitled 
< An act, &c.” and that the ſaid defendant was actually abroad 
beyond the ſeas in foreign parts, to wit, at, &c. in the kingdom 

of, & c. on the ſaid day of 17 5 in the ſaid act mentioned, 
as a fugitive for debt, and was a perſon within the intent and 
meaning of the ſaid act entitled to take and receive the benefit of 
the ſaid act as a fugitive; ard that he the ſaid defendant afterwards, 
to wit, on the day of in the year of Our Lord , 
returned into this kingdom, to wit, at, &c. (the county cr city 
where the priſon is to which he ſurrendered), and then and there, 
to wit, on the day and year laſt- mentioned, at, &c. (as before), 
to wit, at, &c. (the venue in the declaration), ſurrendered him- 
felf to the cuſtody. of the keeper of a certain priſon of our lord the 
king, called, &c, in, &c. (the place where the priſon is ſituate), 
to wit, at, &c. (the yenue in the declaration); and that he the 
ſaid defendant afterwards, to wit, at the general quarter ſeſſions 
(as in the deplicate ),. of the peace of our ks ho lord the king, 
held at, &. by adjournment, in and for the county (or city) of, 
&c. on Wedneſday the day of _ 17 ; before certain 
then, juſtices of our ſaid lord the now king, aſſigned to keep the 
peace of our lord the king in and for the ſaid county (or city) of, 
&c. and alſo to hear and determine divers felonies, treſpaſſes, 
and other miſdeeds committed in the ſaid county or city, of, &c. 
ty wit, a &c. (venue in declaration), was in due —_— 

. hh _ 
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and by force and virtue, and according to the ſaid act diſcharged 3 
and this he the ſaid defendant. is ready to verify: wherefore, & c. 
prays judgment if the ſaid plaintiff ought to have any execution of 
the damages to be adjudged to him in the behalf on or againſt the 
, perſon of the ſaid defendant, &c. | J. MonGan. 


. STATUTE- or LIMITATIONS. 


Jones, &c. EXECUTORS,- AND the ſaid plaintiffs, execu- (2) Replication 
\ verſus tors as. aforeſaid, as to the ſaid 10 © plea of the 
ARTHUR, + plea of the faid defendant, by him uu © 
ſecondly above pleaded in bar, precludi non; becauſe they ſay, plamdiff's teſta- 
that after the making of the ſaid ſeveral promiſes and under- tor ſued out a 
takings in the ſaid declaration mentioned, the faid J. J. in bill of Middle-. 
his lifetime, to wit, on, Sc. for the recovery of his damages {x and promile 
by him: ſuſtained on occaſion of the not performing the ſaid net befer che 
ſeveral promiſes and | undertakings in the ſaid declaration men- ſuing out that 
tioned, ſued and profecuted out of the court of our lord the precept. 
now king, before the king himſelf (the faid court then and | 
ſtill being held at Weſtminſter, in the county of Middleſex), 
a certain precept of our lord the king, called a bill of Middleſex, 
againſt the ſaid defendant, whereby the then ſheriff of Middleſex 
was commanded that he ſhould take the faid defendant,” if he ſhould- 
be found in his bailiwick, and that he the ſaid ſheriff ſhould keep 
him the ſaid defendant ſafely, ſo that he might have bis body be- 
fore the lord the king, at Weſtminſter, on, &c. next, &c. to 
anſwer the ſaid J. J. in a'plea of treſpaſs, and alſo to a bill of the 
faid J. J. againſt the faid defendant for forty-four pounds, upon 
romiſes, according to the cuſtom of the lord the king, before the 
Liog himſelf to be exhibited, and that the ſaid ſheriff ſhould then 
have there that precept, which ſaid precept afterwards and before the 
delivery thereof to the ſaid then ſheriff of Middleſex to be execute, 
to wit, on, &c. at, &c. he the ſaid J. J. in his lifetime duly cauſed 2 
to be indorſed for bail for twenty-two pounds, according to the 
form of the ſtatute in ſuch caſe made and provided, and which faid 
precept ſo ſued, proſecuted, and indorſed as aforeſaid, was fo fued -—-_ 
and proſecuted by the iaid_ J. J. out of the ſaid: court, and indorſed ' 
for bail, with intent that the ſaid defendant might by virtue thereof 
de arreſted, and compelled to put in ſpecial bail in the ſaid court 
at the return of the ſaid precept, at the ſuit of the faid J. J. and 
that thereupon the ſaid J.. wy 4) according to the cuſtom of the 
faid court, exhibit his bill in the ſaid court againſt the ſaid defendant, 
in a plea of treſpaſs on the caſe, for the recovery of the damages by 
him ſuſtained on occaſion of the not performing the ſaid ſeveral pro- 
miſes and undertakings in the ſaid declaration mentioned; at which 
day of the return of the ſaid precept, that is to ſay, om &c, which 


(0 See Pleas by Rea poſh 
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was 
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vas in the fifteenth year of, &c. before our ſaid lord the king, at 
Weſtminſter, came the faid J. J. by C. D. his attorney, and offreg 
himſelf againſt the ſaid defendant in the ſaid plea; and the ſaid de- 
fendant alſo at that day appeared in the faid court here according 
to the tenor of the precept aforeſaid, to anſwer to the ſaid J. J. ac- 
cording to the exigency of the faid writ: and thereupon the faid 
J. J. afterwards, to wit, on, &c. exhibited his bill, and by his ſaid 
attorney declared againſt the ſaid defendant, in a plea of treſpaſs 
on the caſe, on promiſes of and for the not performing of the ſame 
identical promiſes and undertakings in the aforeſaid declaration 
mentioned, and divers proceedings were had in the plea aforeſaid, 
* and the ſame plea was continued depending and undetermined un- 
til the ſaid J. J. afterwards, and before the ſaid plea was deter- 
mined, and within ſix years next before the day of exhibiting of 
the bill of the faid plaintiffs, as executors as aforefaid, againſt the 
ſaid defendant, to wit, on, &c. at, &c. died; and thereupon the 
proceedings aforeſaid ceafed and were diſcontinued; and the faid 
"plaintiffs, as executors as aforeſaid, to wit, in Eafter term, in the 
ſixteenth year, &c. impleaded the faid defendant in manner and 
2. form aforeſaĩid: and the ſaid plaintiff further ſays, that the ſaid de- 
fendant did, within ſix years next before ſuing and proſecuting of 
the faid precept of the ſaid J. J. in his lifetime, againſt him the 
ſaid defendant ſo ſued and proſecuted as aforefaid, undertake and 
promiſe in manner and form as the ſaid plaintiffs hath above 
thereof complained againft him the faid defndant; and this, &ec, 
wherefore, &. and their damages by thin ſuſtained, on occaſion 
of the not performing the ſaid feveral promiſes and undertakings to 
be adjudged to them, &c. e * 


J. Morcan, 


PY 


= * 8 : 

(a) Replication AND the faid plaintiff, as to the ſaid plea, &c. precludi non; 
to mn aſumſſit becauſe he ſays, that at the reſpective times of making the ſeveral 
3 r promiſes and undertakings in the faid declaration mentioned, the 
continued at ſ:a {aid J. S. now deceaſed, was abroad in foreign parts beyond the 
till his death, and ſeas, to wit, at, &c. in, &c. and the ſaid J. S. continued and 
that within fix remained abroad in foreign parts beyond the ſeas, from thence 
years alter " until and at the time of his deceaſe; and that the faid plaintiff, as 
— bebt. adminiſtrator as aforefaid, within ſix years next after the deceaſc 
bill of adminif- Of the faid J. 8. to wit, in the term of, &c. now laſt paſt, exhi- 
nater. bired his faid bill againſt the ſaid plaintiff, as adminiftrator as afore- 
aid; and this, &c. 5 wherefore, &. and his damages on occa- 

ſion of the non-performing of the promiſes and undertakings 

- Horefaid to be adjudged to him, &. 4 

V n . J. WALLACE. 


Rejeinder, Says; that the plaintiff aforeſaid did not exhibit his ſaid bill 
„ TIES PAGER r 
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of the ſaid. J. S. as the ſaid plaintiff hath above in his plea ſo 
pleated by way 0f reply alleged and of tis he pur hel bn 
e COUNKTY« || Sg: 5: 


their original writ aforeſaid, to wit, at, &c.; and this, &c. where- | ved 
1 3 s | out their original 
NAsRH GROSRE. writ within, &c. 


„ e 


PoLHILL, Eſquire, Executor, &c.) AN) the ſaid Edward, as Replication,thas - 
$4 | againſt \\, to the ſaid plea of the ſaid the cauſe of ac- 
.  GoDBeLD, Executor. Nathaniel by him above tion aroſe with- 

pleaded in bar, fays,- that he ought not to be barred from hav- 1 x eat. 

ing and maintaining his aforeſaid action thereof againſt him, be- 

cauſe he ſays, that ie ſaid Nathaniel did, within ſix years next 

before the ſuing out ¶ the original writ of the faid Edward, un- 

dertake and promiſe i er and form as the ſaid Edward hath 

above thereof complaine@againſt him; and this he prays may be 

enquired of by the country; and the ſaid Nathaniel doth the like, 
therefore, &c. | . E I's W Fr | 


HAML TOY] AND the faid plaintiff, as to the faid plea, &c. pun, 
_ againſt © { ſays, that he the ſaid plaintiff ont not, 5 reaſon plea of the Rat. 
Davis. Jof any thing by the ſaid defendant in that plea of limitations, 

above alledged, to be barred from having and maintaining his that plaintiffwas 

aforeſaid action thereof againſt him, becauſe he ſays, that at the derond the feas 
time when the ſaid ſeveral cauſes of action in the ſaid declaration dcrned andez. 

firſt accrued to ſaid plaintiff, he the ſaid plaintiff was reſident and hibited, &c. 

tranſacting buſineſs beyond the ſeas, to wit, at Dublin in the within fix years 

kingdom of Ireland, and afterwards, to wit, on the firſt of Ja- aſter his arrival. 
nuary 178 , firſt arrived within the kingdom of England, to wit, Ser pms 8 

at Weſtminſter in the county of Middleſex : And the faid plain- eee F 

tiff further ſaith, that within ſix years next after ſuch his firſt 1. wir. 134. 

arrival, the ſaid plaintiff duly exhibited * his ſaid bill againſt 

the ſaid defendant, .to wit, at Weſtminſter aforeſaid, in the 

| coun of Middleſex, in the court of our faid lord the king, be- 

fore the king himſelf, the ſaid court being then and ſtill held at 

Weſtminſter aforeſaid, in the county aforeſaid; and this, &c. 
wherefore he prays judgment and his damages on occaſion of the 
8 DRAWS 47 FH 1 1111.7 008. 
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not performing of the faid ſeveral promiſes and undertakings: {i 
the ſaid declaration mentioned, to be adjudged to _ — 5 VA 
| - RUSSEL: + 


| Replication tos And as to the ſaid. plea of the ſaid defendant- by bim ſecond- 
plea of ſtat. of Iy above pleaded. in bar, fay [precludi non]; becauſe they ſay, 
8 that after the making of the ſeveral promiſes and undertak- 
of plaintiff as ings in the ſaid declaration mentioned, the ſaid Jones (the teſ- 

executors, that tator) in his lifetime, to wit, on the twelfth of February 1775, for 
their ta or ſu- the recovery of bis damages by him ſuſtained on occaſion of the 
ed fer the faid not performing of the ſaid ſeveral. promiſes and undertakings in 
r N the ſaĩd declaration mentioned, ſued and proſecuted out of the 
plea and died, court of our lord the now king before the King himſelf (the ſaid 

whereupon the court then and ſtill being held at Weſtminſter in the county o 

action was diſ. Middleſex), a certain precept of our lord the king called a bill of 
n—_— Middleſex, againſt the ſaid defendant, whereby the then ſheriff 
promiſed within Of Middleſex was commanded that he ſhould take the faid defen- 
dn years after dant if he ſhould be found in bis bailiwick; and that the ſaid ſheriff” 
his ſuit. ſhould keep him the ſaid defendant ſafely, ſo that he * have 
y his body before the lord the king at Weſtminſter on Wedneſ- 
day next after fifteen days from the day of Eaſter then next 

following, to anſwer the faid J. J. in a plea of treſpaſs, and alſo 

to a bill of the ſaid JJ: againſt the ſaid gefendant for forty- 

four pounds upon promiſes, according to th cuſtom of the court 
of the lord the king, before the king himſghf, to be exhibited : and 

that the ſaid ſherift ſhould then have that precept; which 

{aid precept afterwards, and before the delivery thereof to the 

faid then ſheriff of, &c. to be executed, to wit, on the twenty- 

fifth of February 1775, at London, &c. aforeſaid, he the ſaid 

J. J. in his lifetime, duly cauſed to be indorſed for bail for twen- 

ty- two pounds, according to the form of the ſtatute in ſuch caſs 

made and provided, and which ſaid precept, ſo ſued, proſecuted, 
and indorſed as aforeſaid, was ſo ſued and profecuted by the. faid 

J. J. out of the ſaid court, and indorſed for bail, with intent that 
the faid defendant might, by virtue thereof, be arreſted and com- 

pelled to put in ſpecial bail in the ſaid court, at the return of the faid 
precept; and that thereupon the ſaid J. I. might, according te the cuſ- 

tom of the ſaid court, exhibit his bill in the Paid court againſt the ſaid 
defendant in a plea of treſpaſs on the caſe, for the recovery of his 

damages by him ſuſtained on occaſion of the not performing of the 

faid ſeveral promiſes and undertakings in the ſaid declaration men- 

tioned; at which day of the return of the ſaid precept, that is to ſay, 

on Wedneſday next aſter, &c. in Eaſter Term, which was in the 

fifteenth year of the reign of the lord the now king; before our 
lord the king at Weſtminſter, came the ſaid J. J. by Samuel Rew- 

enſereſs his attorney, and offered himſelf againſt the ſaid defen- 

dant in the ſaid plea: And the ſaid defendant alſo at that day ap- 

peared alſo in the ſaid court here, according to the tenor of the 

precept aforeſaid, to anſwer to the faid J. J. according to the 

exigency of the ſaid precept; and * the ſaid John Jones, 

80 „ 1 after- 
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afterwards, to wit, on the ſaid Wedneſday next after, &c. in 
Eaſter Term in the fifteenth year aforeſaid, exhibited his bill, and 
by his ſaid attorney declared againſt the faid defendant in a plea 
of treſpaſs on the caſe, on promiſes of and for the not performing 
of the ſame identical promiſes and undertakings in the declara- 
tion aforeſaid mentioned, and divers proceedings were had in the 
plea aforeſaid, and the fame plea was continued, depending, and 
undetermined until the ſaid J. J. afterwards, and before the ſaid 
plea was determined, and within ſix years next before the exhi- 
biting of the bill of the ſaid plaintiffs as executors aforeſaid, 
againſt the ſaid defendant, to wit, on, &c. at, &c. aforeſaid, died; 
and thereupon the proceedings aforeſaid ceaſed and were diſ- 
continued; and the ſaid plaintiffs, as executors as aforeſaid, af- 
terwards, to wit, in Eaſter 'Term in the ſixteenth year of the 
reign of our lord the now king, impleaded the ſaid defendant in 
manner and form aforeſaid: And the ſaid plaintiffs further ſay, 
that the ſaid defendant did, within fix years next before the ſuing 
out and proſecuting of the ſaid precept by the faid J. J. in his 
lifetime, againſt the ſaid defendant, ſo ſued and proſecuted as 
aforeſaid, undertake and promiſe in manner and form as the ſaid 
plaintiffs hath above thereof complained againſt him the ſaid de- 
fendant; and this, &c.: wherefore they pray judgment and their 
damages by them ſuſtained on occaſion of the not performing of - 
te aid ſeveral promiſes and undertakings to be adjudged to them, 
8 £ | ; : : 


6 k oY | Fe MoncAn. | 


AND. now at this day, that is to ſay, on Friday next after 
eight days of St. Hilary in this ſame term, until which day the pj., of the ſta- 
ſaid Edward had leave to imparl to the ſaid bill, and then to an- tute of limita- 
ſwer the ſame, &c. as well the ſaid James by his ſaid attorney, as tions non aſſump- 
the ſaid Edward by Robert Heathcote his attorney, do come be- i ſex an- 
fore our lord the king at Weſtminſter, and the faid Edward de- 
fends the wrong and injury, when, &c. and ſays, that he did not 
undertake and promiſe in manner and form as the ſaid James 
hath above thereof complained againſt him; and of this he puts 
himſelf upon the country; and the ſaid James doth the like: and 
for further plea in this behalf, by leave of the court here for this 
purpoſe firſt had and obtained, according to the form of the ſta- 
tute in ſuch caſe made and provided, the ſaid Edward ſays, that 
the ſaid James ought not to have or maintain his ſaid action 
thereof againſt him, becauſe he ſays, that he the ſaid Edward did 
not, at any time within fix years next before the exhibiting the 
bill of the ſaid James, undertake and promiſe in manner and form 
as the ſaid James hath above complained againſi hin; and this he 
is ready to verify: wherefore he prays judgment if the ſaid James 
ought to have or maintain his faid action thereof againſt him, 
Co - | 
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Replicationtak» - And the ſaid James ſays, that he, by reaſon of any thing laſt- 
ing iſſue. ly above alledged by the faid Edward in his ſaid iſſue, he the ſaid 
1 not to be barred from having his aforeſaid action 


thereof maintained againſt the ſaid Edward, becauſe he the ſaid 


| James ſays, that the ſaid Edward did, within fix years next before 


the exhibiting of the bill of him the ſaid James, undertake and 


promiſe in manner and form as he the ſaid James hath above 
thereof complained againſt him; and this he the ſaid James prays 
may be enquired of by the country; and the ſaid Edward doth the 
like: therefore, as well to try this iſſue as the ſaid other iſſue be- 
ad tiween the ſaid parties above, joined, &. let a 
jury come before our lord the king at Weſtminſter in 


next after „ and were, &c, and who neither to recog- 


nize, &. becauſe as well, &c. the ſame day is given to the ſaid 
AN O the ſaid James, by A. B. his attor- 


®1 
5 
: 


Evans, © 


Plea. Firſtge- op the ſuit of © 0 ney, comes and defends the wrong and 


_— 2 Jones, on, &c. injury, when; &c. and ſays, & c. [General 
fra ſex ames, HMiwe]z and for further plea in this behalf the ſaid James ſays, by 
36, a ſet off ſor leave, &c. | a&Fio non], becauſe he ſays, that he the faid James 
goods ſold, &c. did not at any time within fix years next, before the ſuing out the 
a writ of the ſaid John, undertake and promiſe in manner and form 

as the ſaid plaintiff hath above thereof complained againſt him 

the ſaid James; and this, &c. wherefore, &c. if, &c.: and for 

further plea in this behalf, the ſaid James, by like leave of, &c. 

ſays [actio non]; becauſe he ſays, that before and at the time of 

the ſuing out the writ of the ſaid John, the ſaid John was and 


ſtill is indebted to the ſaid James in more money than is due and 


owing from the ſaid James to the ſaid John, upon or by reaſon of 
the not performing the ſaid ſeveral promiſes and undertakings in 
the ſaid declaration mentioned, that is to ſay, in the ſum of twen- 
ty pounds, for divers goods, wares, and merehandizes by the ſaid 
James to the ſaid John, at his ſpecial inſtance and requeſt before 
that time ſold and delivered, and alſo in the further ſum - of, &c. 
c. (Money paid, &c. &c.) which faid ſeveral ſums of money fo 
due and owing from the ſaid John to the faid James, greatly ex- 
ceed the damages ſuſtained by the faid John, by reaſon of the 
non-performance of the ſeveral promiſes and undertakings in the 
ſaid declaration mentioned, and fo'much of which faid feveral ſums 
of money ſo due and owing from the faid ſohn to the faid James, 
as will be ſufficient to pay and fatisfy the damages ſuſtained by the 
faid John by reaſon of the non-performance of the faid ſeveral 
promiſes and undertakings in the faid declaration mentioned, the 
faid James is 8 and willing, and hereby offers to ſet off, &c. 
deduct againſt ſuc 
in fuch caſe made and provided; and this, &c.: wherefcre, &c. 
| 323 Dran by Mx. GRAHAM. 


Replication ſimiliter to general iſſue, and iſſue on ad and 3d pleas. 
% | AND 


damages, according to the form of. the ſtatute 
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AND che ſaid Robert P. as to the faid plea of the faid Robert Replication. 
R. by him laſtly above pleaded in bar, faith, that he by reaſon of ie mn gere- 
any thing in that plea above alledged, ought not to be barred from 
having and maintaining his aforeſaid action againſt him, becauſe 
— that the ſaid Nobert P. was not nor is indebted to the ſaid 
Robert R. in any ſum of money whatſoever, as the ſaid Robert Row- 
ley hath alledged; for replication in this behalf the ſaid Robert 
Payne, as to the ſaid ſeveral ſums of money in that plea mentioned 
above, ſuppoſed to be due from the ſaid Robert P. to the ſaid Robert 
Rowley, and which the ſaid Robert Rowley prays may be ſet off, 
and allowed againſt the ſaid ſeveral ſums of money due and owing 
from the faid Robert Rowley to the ſaid Robert * om 
to the form of the ſtatute in ſuch caſe lately made and provided, 
faith, that the ſaid ſeveral ſuppoſed demands in that plea mentioned, 
did not, nor did any of them accrue to the ſaid Robert Rowley at 
any time within fix years next before the commencement of this 
ſuit ;-and this he is ready to verify: wherefore he prays judgment 
and his damages, by.reaſon of the not performing of the ſaid ſeve- 
ral promiſes and undertakings in the faid declaration mentioned to 
be adjudged to him, &. | W. BALDWIN, 
55 1 


years to a plea 
of ſet off, 
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AND the ſaid defendant, by A. B. his attorney, comes and Debts of a ſu- 
defends the wrong and injury, when, &c.; and as to the firſt, ſe- PO be an 
cond and laſt Counts in the ſaid declaration ſays, that he the ſaid ©yqc.oor in bar 
defendant, non aſſumpſit; and as to the third Count in the faid to a declaration 

declaration mentioned, he the ſaid defendant ſays, actio non; be- in aſumpfe. 

cauſe he ſays, that he the ſaid T. W. the teſtator, in his lifetime, 75: Geo. 3. 

to wit, on, &c. by his certain writing obligatory, ſealed with his | 

ſeal,” and to the court of our lord the king now here ſhewn, the 

date whereof is the day and year laſt aforeſaid, and then and there 

made for a true and juſt debt, acknowledged himſelf to be held 

and firmly bound to the ſaid defendant in the ſum of ten thouſand 
pounds of lawful, &c. to be paid to the ſaid defendant, when he 

the ſaid T. W. ſhould be thereto afterwards requeſted, with a 
certain condition thereto ſubſcribed, that if the ſaid T. W. his 

heirs, executors, or adminiſtrators ſhould and did, well and trul 

pay, or cauſe to be paid unto the ſaid defendant, his executors, by 

miniſtrators and aſſigns, the full ſum of five thouſand pounds, of 

good and lawful, &c. on or before, &c. together with lawful intereſt 

for the ſame, then that obligation to be void, or elſe to remain in 

full force and virtue, which ſaid writing obligatory at the time of 

the death of the ſaid T. W. was in full force and effect, not ſa- 

tisſied, diſcharged, or cancelled; and at the time of the death of 
the ſaid T. W. there was due to the ſaid defendant upon the ſaid 

Vox. III. 5 writing 


wit Within ſix ' 
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writing obligatory of the ſaid T. W. for principal and intereſt, the 
ſum of five thouſand and fifteen pounds ten ſhillings ; and the ſaid 
defendant further ſays, that the ſaid T. W. the teſtator, in bis 
lifetime, to wit, in, &c. at, &c. by his certain other writing 
obligatory, ſealed with his ſeal, and to the court of, &c. the date, 
&c. and then and there made for, &c. acknowledged himſelf to 
be held, &c. of one thoufand two hundred pounds, to be paid, 
&c. with a certain condition therets ſubſcribed, that if the faid 
T. W. and . B. or either of them, their or either of their 
LIE heirs, &c. ſhould and did, well and truly pay, or cauſe, &c. the 
full fum of ſix hundred pounds of lawful, &c. on, &c. with law- 
ful intereft, which ſhould become due thereon, then that obliga- 
tion to be void, or elſe, &c. which faid writing obligatory at the 
time of the death of the faid T. W. was in full force, &c. and at 
the time of the death of the ſaid T. W. there was due to the ſaid 
defendant, upon the faid laſt- mentioned writing obligatory of the 
faid T. W. for principal and intereſt, the ſum of fix hundred and 
eight — and the ſaid defendant further ſays, that the ſaid 
T. W. in his lifetime, to wit, on, &c. at, &c. made his laſt 
will and teſtament in writing, and thereby conſtituted and ap- 
pointed the ſaid defendant executor thereof, and afterwards, to 
wit, on, &c. there died without altering or revoking the ſame, 
- after.whoſe death the faid-defendant then proved the ſaid will, and 
took upon himſelf the burthen of the execution thereof; and the _ 
faid defendant further ſays, that he hath fully adminiſtered all and 
ſingular the =—_ and chattels, rights and credits 'which were of 
the ſaid T. W. at the time of his death, which have come to the 
hands of the ſaid defendant to be adminiſtered, and that he hath 
not any goods or chattels which were of the ſaid T. W. at the 
time of his death in his hands to be adminiſtered, nor had he any 
on the day of exhibiting, &c. or at any time fince, excepting 
goods, &c. to the value of forty pounds, which are not ſufficient 
to ſatisfy and diſcharge the ſaid writing obligatory aforeſaid, or the 
faid monies due thereon, and which he the ſaid defendant retains 
in his hands towards ſatisfaction thereof: And this, &c. where- 
fore, &c. if, &c. $477 | F. BuiLERD 


minifiravit, ge- at the ſuit of bers, who is now ſued by 
_— 2 e r the name of Experance 
a wrong n agg Chambers, by John Jackſon, her attorney, comes and defends 
the wrong and injury, when, &c. and ſays, that the ſaid Samuel 

in his lifetime did not undertake and promiſe in manner and form 

. as the ſaid Patrick above thereof complains againſt her, and of 

this ſhe puts herſelf upon the country, and the ſaid Patrick doth 

ſo likewiſe; and the faid Experance, by leave of the court here 

in this behalf firſt had and obtained, according to the form of the 

ſtatute in ſuch caſe lately made and provided, for further 1 

9 fat 
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faith; that the faid Patrick ought not to have or maintain his ſaid - 
action thereof againſt her; becauſe fhe ſays, that ſhe hath fully 
adminiſtered all and ſingular the goods and chattels, which were 
the goods and chattels of the ſaid Samuel at the time of his death, 
which have come to her hands to be adminiſtered ;- and that ſhe 
the ſaid Experance hath not, nor on the day of ſuing forth of the (aid 
original writ of the ſaid Patrick, nor at any time ſince, had any 
— or chattels which were the goods and chattels of the ſaid 
Samuel at the time of his death in her hands to be adminiſtered; 
and this ſne is ready to verify: wherefore ſhe prays. judgment, if 
the ſaid Patrick ought to have or maintain his ſaid action thereof 


| The defendant. has not pleaded this . 
name in abatement. I think he muſt of Experance. 
now plead by the ſame which plaintiff | 


FIRST, that teſtator, non aſſumpſit. 2d. Non afſumpſit of teſ- Plea (to a de- 
tator, + the ſex annor. 3d. And for further plea in this behalf, claration againſt 
by like leave of, &e. the ſaid John ſays, that the ſaid William, fa ata for 
actio non; becauſe he ſays, that the ſaid John never was execu- wage. 
tor of the laſt will and teſtament of the ſaid A. B. deceaſed, nor mon Counts), 
ever adminiſtered any of the goods and chattels which were the that def-ndant | 
goods and chattels of the ſaid A; B. at the time of his death, as was not execu- 
Exzcutor of his ſaid will; and this, &c. wherefore, '&c. 8 
n ROY Revs FM” 2 d l nne. 2 nn 
V. Comyn's Dig. title, Pleader, 2. D. 7. 


Similiter to iſt plea. Iſſue on 2d. And the ſaid William, as Replication, 
to the ſaid plea of the ſaid John, by him laſtly above pleaded in that he did ad- 
bar, fays, that the ſaid William, precludi non; becauſe he ſays, miniſter. 
that he the ſaid John adminiſtered divers goods and chattels which 

were of the ſaid Thomas at the time of his death, as executor of 

bis will, to wit, on, &c. at, &c. and this he prays may be en- 

quired of by the country, &c. Drau n by MR, GRAHAM. 


AND the ſaid Ann, by A. B. her attorney, comes and defends Plea of plene ad- 
the wrong and injury, when, &c. and fays, actio non; becauſe minifravir, 
ſhe ſays, that ſhe has fully adminiſtered all and fingular the goods te 2. 
and chattels which were of the ſaid G. E. at the time of his death, 
and which have ever come to the hands of her the faid Ann to be 
- adminiſtered, except the ſum of two pounds twelve ſhillings and 
ſixpence, of lawful, &c, ; and that ſhe the ſaid Ann hath not, nor at 

any time ſince, had any goods and chattels which wete of the ſaid _ 
G. E. at the time of his death in her hands to be adminiſtered, 
except the - aforeſaid ſum of two pounds twelve ſhillings and ſix- 
' Pence ; and this, &c. wherefore, &c. if, &c. N. GRrOSE. 
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(a)Pleaof ſaefy, * Rn „  ACTIO NON; becauſe he 
of money due at the ſuitof  - Hays, that he the faid John here. 


on a judgment | | | 4 P y Ws 
ee W1L80ON, ADMINISTRATOR. / tofore, that is to ſay, in Eaſter 


defendant a- term, in the third year of the reign of our lord the now king, im- 


gainſt the plain- pleaded the ſaid M. as adminiſtrator; and in the court of our lord 
tiff as adminiſ- the king, before Sir C. Pratt, knight, and his brethren, then 
. his majeſty's juſtices of the bench, at Weſtminſter, in &c. in a 
plea of treſpaſs on the caſe, then and there declaring by A. B. his 
attorney, againſt the ſaid M. as adminiſtratrix as aforeſaid in that 
plea ; that whereas, &c. (here recite the declaration, and proceed 
thus) : and afterwards, to wit, in Trinity term, in the third year 
aforeſaid, the ſaid M. came into the ſaid court of our lord the king, 
of the bench, at, &c. by C. D. her attorney, and defended the 
wrong and injury, when, &c. and faid, &c. (here recite the plea, 
which in this caſe was a judgment outſtanding, and plene admi- 
niſtravit ultra, &c.) and ſuch proceedings were thereupon had, that 
afterwards, to wit, in Michaelmas term, in the fourth year of the 
reign of, &c. before Sir C. P. &c. then his majeſty's juſtices, 
&c. the ſaid J. by the conſideration of the ſaid court recovered, 
Kc. (ſet forth the judgment), whereof the ſaid M. as adminiſtra- 
trix in form aforeſaid, has been convicted, as by the record and 
proceedings thereof remaining in the ſaid court of our faid lord the 
king, of the bench aforeſaid, at, &c. more fully appears, which ſaid 
judgment ſtill remains in its full force, ſtrength, and effect, not in 
the leaſt paid, ſatisfied, recovered or made void: And the ſaid John 
further ſays, that the monies recovered by the ſaid judgment, and 
now due and owing to the ſaid J. thereon, exceed the monies due 
and owing from the ſaid J. to the faid M. as adminiſtratrix as 
aforeſaid, and which the ſaid M. hath above complained againſt 
the faid J. to wit, at, &c.; and that the ſaid John is ready and 
willing, and hereby offers to ſet off to the ſaid M. as adminiſtra» 
trix aforeſaid, out of the damages aforeſaid, fo recovered in form 
aforeſaid, all ſuch damages as the ſaid G. in his lifetime, or the 
faid M. adminiſtratrix as aforeſaid, have or hath ſuſtained on oc- 
caſion of the not performing the faid promiſes and undertakings in 
the ſaid declaration mentioned, according to the form of the ſta- 
tute in ſuch caſe made and provided; and this, &c. wherefore, &c. 

| | | J. Mok Ax. 
(a) See Set Off, ante. ; 


Plea, byanexe- AND the ſaid Sarah by A. B. her attorney, comes and defends 
cutrix, that the the wrong and injury, when, &c. and ſays, actio non; , becauſe 
teſtator in his ſne ſays, that the ſaid C. N. in his lifetime, to wit, on, &c. at, 
bnd de See K. &c. by his certain writing obligatory, ſealed, with his ſeal, and 
B. which is ſtill then . and there made for a true and juit debt, became held and 
in force, and firmly bound to one R. N. S. N. and one G. G. in the ſum of 
that ſhe hath ſix hundred pounds of lawful, &c. to be paid to the ſaid R. N. 
rally me S. N. and G. G. when he the ſaid C. N. ſhould be thereunto 
tered except S. afterwards requeſted, which ſaid writing obligatory at the time of 
the death of the ſaid C. N. was, and till is in full force and effect, 

3 e 
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not cancelled, annulled, diſcharged, or ſatisfied; and the faid de- 
fendant further ſaith, that ſhe hath fully adminiſtered all and ſingu- 
lar the goods and chattels which were of the ſaid C. N. at the 
time of his death, which have come to her hands to be adminiſ- | 
tered, except goods and chattels to the value of five pounds; and 
that ſhe hath not, nor on the day of exhibiting the bill of the ſaid 
plaintiff againſt her, nor ever ſince had any goods and chattels 
which were of the ſaid C. N. at the time of his death in her hands 
to be adminiſtered, except goods and chattels to the value of five 
pounds, which is not ſufficient to ſatisfy the faid writing obliga- 
tory, and which is ſubject and liable to ſatisfy the ſame, and this, 
&c. wherefore, &c. if, &c. : And for further plea in this be- . 5 
half, the ſaid plaintiff by leave of the court, &c. according to the . 3 
form of, &c. ſays, actio non; becauſe ſhe ſays, that ſhe the ſaid 
defendant hath fully adminiſtered all and ſingular the goods and 
chattels which were of the ſaid C. N. at the time of his death, 
which have come to her hands to be adminiſtered, and that ſhe 
hath not any goods and chattels which were of the ſaid C. N. 
at the time of his death, nor had ſhe any on the day of exhibit- 
ing the bill of the ſaid plaintiff, nor at any time afterwards, and 
| this &c, wherefore; &. if, &c, o. W. BaiDwin, 

AND the faid defendant, by A. B. his attorney, comes and de- Plea of lena n- 
fends the wrong and injury, when, &c. and prays oyer of the let- her 
ters teſtamentary of the ſaid J. S. in the ſaid declaration men- at the ſuit of an 
tioned, and they are read to him in theſe words, &c. &c.; which executor. 
being read and heard, the faid defendant” ſaith, actio non; becauſe 
he ſays, that the ſaid dioceſe of Carliſle: is, and at the time of the 
death of the ſaid J. S. was within the province of York; and 
that the ſaid J. S. at the time of his death, was an inhabitant of 
and commorant at the city of Carliſle in the county of Cumber- 
land, within the dioceſe of the biſhop of Carliſle : And the ſaid 
defendant-further ſays, that the ſaid J. S. at the time of his death, 
and before, had divers goods, chattels, rights, and credits, which 
were in the ſeveral dioceſes of the archbiſhop of York and the | 
biſhop of Carliſle, and within the ſaid province of York, to wit, I 
goods and chattels to the value of pounds and upwards, | 
within the faid dioceſe of the biſhop of Carliſle, to wit, at the city 
of Carliſle aforeſaid, and alſo other goods and chattels to the va- 
lue of other pounds and upwards, within the dioceſe of the 
archbiſhop of York, to wit, at the cattle of York in the county 
of York; by means whereof the probate of the faid will of the 
ſaid J. S. and the commiſſion of the adminiſtration of the goods 
and chattels of the faid J. S. did of right belong to the archbi- 
ſhop of Vork by the prerogative of the church of Vork, and not 
to the biſhop of Carliſle or his vicar- general or official, or to any 
other perſon, fave only the archbiſhop of York; and this, &c.: 
Wherefore, &c. if, &c. e ee Jo Vares: 
Yo PIGS ES 53s | 
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Plea of pied. AND tlie faid J. P. adminiſtrator as aforeſaid, by A. B. his. 
miniſiravit preteo, attorney, comes and defends the wrong and injury, when, &c, 
three pounds in and faith, that he hath fully adminiſtered all the goods and chat- 
rag a tels which were of the ſaid J. P. at the time of his death, which 
have ever come to the hands of the ſaid J. P. adminiſtrator as 
aforeſaid, to be adminiſtered, except the ſum of three pounds of 
lawful money of Great Britain now remaining in the hands of 
him the ſaid J. P. as aforeſaid unadminiſtered; and that he the 
ſaid J. P. adminiſtrator as aforeſaid, hath not, nor at the time of 
_exhibiting the bill of the ſaid plaintiff, or at any time fince, had 
any goods and chattels which were the goods and chattels of the 
faid 8. J. P. deceaſed in his hands to be adminiſtered, except the 
aforeſaid ſum of three pounds, which he now brings into court 
here ready to be paid to the ſaid plaintiff towards ſatisfaction of 
his damages, by reaſon of the non-performing, of the ſaid pro- 
miſes and undertakings in the faid declaration mentioned by the 
ſaid S. J. P. deceaſed;.and this he the ſaid J. P. adminiſtrator as 

_ aforeſaid, is ready to verify: wherefore he prays judgment if the 
faid plaintiff ought to have his aforeſaid action maintained againſt 
him, to recover any greater or further ſum of money than the 
aforeſaid ſum of three pounds, together with his coſts in this be- 
half ſuſtained. V. Lawss. 
Replication(toa' AN the ſaid Joſeph prays a day to.imparl to the ſaid plea, and 
— — _ it is granted him, &c.; and thereupon a day is given to the par- 
plaintiff, af. ties aforeſaid to come before our lord the king at Weſtminſter, 
ter the death of next after eight days of Saint Hilary, that is to ſay, for the ſaid 
teſtator, ſued out Joſeph to imparl to the ſaid plea, and then to reply to the ſame, 
eHow port * &c.; at which day, before our lord the king at Weſtminſter, 
order for them Came the parties aforeſaid,” by their attornies aforeſaid: And the 
to put in com- ſaid Joſeph ſays, that he, by reaſon of any thing by the faid 
mon bal, that H. and J. in their faid plea above alledged, precludi non; becauſe 
be might exhi- he ſays, that he the ſaid Joſeph, for the recovery of his damages 
OY . by him ſuſtained on occaſion of the not performing of the ſaid ſe - 
of exhibiting VEral promiſes and undertakings in the ſaid declaration mentioned 
defendant; had after the death of the. ſaid A. C. to wit, on, &c. at, &c. ſued and 
divers goods, proſecuted out of the court of our lord the now king, before the 
a king himſelf (the ſaid court then and ſtill being held at Weſt- 
minſter in the county of Middleſex), a certain writ of our ſaid 

lord the king called a latitat, againſt the ſaid H. and J. directed 

to the then ſheriff of G. by which ſaid writ our ſaid lord the king 

commanded the ſaid ſheriff that he ſhould: take the ſaid H. and 

IJ. by che names and deſcriptions of, &c. if they might be found 

in his bajliwick, and them fafely keep, ſo that the ſaid ſheriff 

might have their bodies Fefore our lord the king at Weſtminſter 

on, &c next after, &c. then next following, to anſwer to the ſaid 

Joſeph in a plea of treſpaſs; and that the ſaid ſheriff ſhould then 

have there that writ, as by the ſaid writ may more fully and at 

large appear; which ſaid writ fo ſued and proſecuted out of the 

ſaid court, was fo ſued and proſecuted out of the ſaid court 3 

me 
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the ſaid Joſeph againſt the ſaid H. and J. with an intent that the 


faid H. and J. might each be ſerved reſpectively, with a copy 


thereof, according to the form of the ſtatute in ſuch caſe made 


and provided, and be thereby compelled to file and put in com- 


mon bail at the return thereof in the ſaid court of our faid lord 


the king, before the king himſelf, at the ſuit of the ſaid Joſeph. 
and that the faid Joſeph might, upon ſuch their filing and putting 
in ſuch their common bail, exhibit his bill againſt the ſaid H. — 
J. as adminiſtrator of all and ſingular the goods, &c. which were 


of the ſaid A. C. deceaſed at the time of his death, with the will 


of the ſaid A. C. annexed, for the recovery of his damages afore. 


ſaid: And the ſaid Joſeph further ſays, that afterwards, to wit, 
on, &c. the ſaid H. was ſerved in due manner with a copy of 
the ſaid writ; and afterwards, to wit, on, &c: the ſaid J. was 
likewiſe ſerved with a copy of the ſaid writ according to the form 


of the ſtatute in ſuch caſe made and provided, to wit, at, &c. and 


then and there had notice of the ſaid ſuit of the faid Joſeph: And 
the ſaid Joſeph further ſays, that at the return of the ſaid writ, 
to Wit, on, &c. next after, &c. therein mentioned, before our 
lord the king at Weſtminſter, came as well the ſaid Joſeph by his 
faid attorney, as the faid H. and J. by their ſaid attorney; and 
thereupon the ſaid [Joſeph then and there, to wit, in and of Mi- 
chaelmas term, in the twenty-firſt year of, &c. exhibited his 
bill againſt the ſaid H. and J. in the ſaid court here in manner 
and form aforeſaid: And the ſaid Joſeph ſays, that the ſaid H. 
and J. at the time of ſuing out and proſecuting the ſaid writ of 


latitat of the ſaid court here, and afterwards, and after the ſaid 


H. and J. were ſerved with copies thereof, and had notice of the 
ſaid ſuit of the ſaid Joſeph as aforeſaid, had divers goods and 
chattels which were of the ſaid A. C. at the time of his death, 


in their hands, to be adminiſtered to the value of the d es 


aforeſaid by the ſaid Joſeph above demanded, where with the ſaid 


H. and J. might and ought to have ſatisfied the ſaid Joſeph his 


damages aforeſaid, to wit, at, &c.; and this, &c.; wherefore he 
prays judgment and his damages, by reaſon of the premiſes to be 
adjudged to him, &c, | . BowER, 


E. 


And the ſaid H. and J. as to the ſaid plea of the ſaid Joſeph by Rejoinder to the 


him above pleaded by way of reply to the ſaid plea of the ſaid 
H. and J. by them above pleaded in bar, ſay, that notwithſtand- 


laſt replication, 
that defendants, 
at the time of 


ing any thing by the ſaid Joſeph in his plea ſo pleaded by way exhibiting the 
of reply alledged, he the ſaid J. ought not to have his aforeſaid bill ot plaintiff, 
action thereof maintained againſt them, becauſe they ſay, that had net any 


though true it is that the ſaid Joſeph did ſue and proſecute out of S 


the ſaid court of, &c. now here, the ſaid writ of latitat in his 

faid plea fo pleaded by way of reply mentioned, and that they the 
ſaid H. and J. were reſpectively ſerved with a copy thereof, and had 
notice of the ſaid ſuit of the ſaid Joſeph as the faid Joſeph hath 


above in his ſaid plea fo pleaded by way of reply alledged: yet 
for rejoinder in this behalf, they the {aid H. and J. fay, that they 2 


+ 


1 
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faid H. and J. had not, at the time of the ſaid ſuing and proſecut. 
ing f the faid writ of latitat out of the ſaid court here, and af. 
terwards, and after the ſaid H. and J. were ſerved with copies 
thereof, and had notice of the ſaid ſuit of the ſaid Joſeph as afore.. 
ſaid, or at any or either of thoſe times, goods and chattels which 
were of the ſaid A. C. at the time of his death, in their hands, 
to be adminiſtered, wherewith they might or could have fatis- 
fied the ſaid Joſeph his damages aforeſaid, or any part thereof, in 
manner and form as the ſaid Joſeph hath above in his ſaid plea 
by him above pleaded by way of reply alledged ; and of this they 
— put themſelves upon the country, &c. V. LAwzs. 


Ples to an ze. AN che faid defendant, by A. B. his attorney, comes and 
tion at the ſuit defends the wrong and injury, when, &c. and prays oyer of the ſaid 
of adminiſtrator letters of adminiſtration here in court, and in the ſaid declaration 
durante mineritate mentioned; and they are read to him in theſe words, to wit: Tho- 
> fart, Inas, by Divine Providence, Archbiſhop of Canterbury, primate 
as, Ts of all England and metropolitan, to our well beloved in Chriſt Don 
adininiſtration Pedrode Bellendo, of &c. merchant, greeting: Whereas it has been 
was obtained by alledged, before the right honourable Sir J L. knight, doctor of 
fraud. laws, maſter-keeper or commiſſary of our prerogative court of 
Canterbury, lawfully conſtituted on the part and behalf of you 

the ſaid plaintiff, that Don Joſeph de E. late of the city of P. in 

South America, deceaſed, did, whilſt living, and of ſound mind, 

memory, and underſtanding, duly make and execute his laſt will 

and teſtament in writing, and did thereof nominate and appoint 

Donna L. de E. his wi, curatrix or guardian to A. de E. to ]. 

de E. and M. de E. his natural and lawful children, during her 

widowhood only; and in caſe the ſaid Donna L. de E. ſhould ce. 

lebrate a ſecond marriage, then the ſaid deceaſed, in and by his 

will, did declare his three children aforeſaid his univerſal heirs to 

all his effects, and from thenceforth did ſubſtitute and appoint 

Donna M. C. widow, their grandmother, to be their tutoreſs and 

guardian, and executrix of his ſaid will, and afterwards departed 

this life; having, whilſt living, and at the time of his death, 

oods, chattels, and credits, in divers dioceſes and juriſdictions, 

Pucient to found the juriſdition of our ſaid prerogative court of 
Canterbury, leaving behind him the ſaid Donna L. de E. his widow 

and relict, and alſo the ſaid A. de E. J. de E. and M. de E. his 

natural and lawful children, who are now in their reſpective mi- 

norities; And whereas it was further alledged, that the ſaid 

Donna L. de E. has ſince intermarried with Don J. M. B.: And 

whereas it was moreover alledged, that the ſaid will of the ſaid de- 

ceaſed was duly proved, depoſited, and regiſtered in the proper 

court of Panama aforeſaid, but hath ſince, to wit, in the year of 

Our Lord 1756, been deſtroyed by the conflagration that happened 

at Panama aforeſaid in the month of March in the ſaid year, to- 

gether with all the archives of the place; and that by reaſon of the 

ſecond marriage of the ſaid Donna L. de E. all her right to the 

| | guats 
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guardianſhip of the ſaid minors, her children, ceaſed and expired; 


and that the ſaid Donna L. M. E. widow, was, in conformity and 


purſuance of the directions of the ſaid Don de E. father of the 


faid minors, by his aforeſaid will, and by virtue of a decree 


of the royal ordinance and tribunal of the governor of P. afore- 
faid, conſtituted and appointed guardian and curatrix of the ſaid 
minors her grandchildren: And whereas it was further alledged, 
that all perſons ſo conſtituted guardians and curators to the mi- 
nors, by the royal ordinance and tribunal of the governor of P. 
aforeſaid, have, by themſelves or by their attornies, legally conſti- 
tuted in their ſtead full right to aſk and demand, recover and re- 
ceive of and from all perſons whom it ſhall and may concern, 
all the eftate, credits, and effects, belonging or in any wiſe apper- 
taining to the minors to whom they are ſo appointed guardians and 
curators 3 and that the ſaid plaintiff is the lawful attorney of the 
faid Donna L. M. C. widow, the guardian of the faid minors, 
who now reſide in P. aforeſaid, efpecially nominated and ape 
pointed by a letter or power of attorney in the Spaniſh language, 
duly authenticated as by the ſaid letter or power of attorney, toge 
ther with a faithful and autnentie tranſlation thereof ſhewn to our 
faid commiſſary, which ſaid authentic tranſlation is now remain- 
ing in the ſaid ' regiſtry of our ſaid prerogative court of Can- 
terbury, and the affidavits of D. J. M. C. C. D. A. G. P. 
touching the truth of the premiſes before alledged, alſo remaining 
in the ſaid regiſtry of our ſaid court, more fully appears: A 
whereas our ſaid commiſſary, having duly conſidered the premiſes, 


did, at the petition of the proctor of the faid plaintiff, decree 


letters of adminiſtration of all and fingular the goods, chattels, 
and credits of the ſaid Don J. de E. deceaſed, ſo far as may 
concern his effects lying and being in England, but no further or 
otherwiſe, to be committed and granted to the ſaid plaintiff, as 
the lawful attorney of the ſaid Donna L. M. C. the tutoreſs and 
guardian ſubſtituted and appointed in and by the aforeſaid will 
of the ſaid J. de E. deceafed, and alſo by virtue of a decree of 
the royal ordinance and tribunal of the governor of P. aforeſaid to 
A. de E. &c. minors, the natural and lawful children of the faid 
Don J. de E. deceaſed, and as ſuch ſubſtituted univerſal heirs, in 


and by the ſaid will, to all the effects of their ſaid late father, un- 


til an authentic copy of the ſaid will ſhall be produced and exhi- 
bited unto the regiſter of our prerogative court of Canterbury, for 
'the uſe and benefit of the ſaid minors, and until ſuch time as one 
of them ſhall attain the age of twenty-one years, juſtice ſo re- 
quiring: We, being deſirous that the faid goods, chattels, and 
credits, may be well and taithfully adminittered, applied, and diſpoſed 


of according to law, do therefore by theſe preſents grant full power 


and authority to you the ſaid plaintiff, in whoſe fidelity we conſide, 


to adminiſter and lawfully diſpoſe of the goods and chattels of the 


faid Don J. de E. as far as may concern his effects/lying and be- 
ing in England, but no farther, or otherwiſe to aſk, demand, re- 
$9ver; and receive whatſoever debts aud credits, which whilſt liv- 


ing, 
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ing, and at the time of his death, did any wiſe belong to his 

eſtate, and to pay whatſoever debts the ſaid deceaſed, at the time 

of his death, did owe, ſo far as ſuch goods, chattels, and credits 

limited as aforeſaid will thereto extend, and the law requires, 

you having been already ſworn, well and faithfully to adminiſter 

the ſame, and to make a true and perfect inventory of all and ſin- 

gular the goods, chattels, and credits of the deceaſed, ſo far as 

may concern his effects lying and being in England aforeſaid, 

and to exhibit the ſame into the regiſtry of our prerogative court 

of Canterbury, on or before the laſt day of June next enſuing, 

— and alſo to render a juſt and true account thereof on or before 
the laſt day of September, which ſhall be in the year of Our 

Lord 1756; and we do, by virtue of theſe preſents, ordain, de- 

pute, and conſtitute you the ſaid plaintiff adminiſtrator of all and 

ſingular the goods, chattels, and credits, of the ſaid Don J. de 

E. deceaſed, fo far as may concern his effects lying and be- 

ing in England, but no farther or otherwiſe, until an authentic 

copy of the ſaid will ſhall be produced and exhibited into the re- 

giſtry of our faid prerogative court of Canterbury for the uſe and 
benefit of the faid minors, and until ſuch time as one of them 
ſhall attain the age of twenty-one years. Given at London the 
fixth day of December A. D. 1768, and in the firſt year of our 
tranſlation; which being read-and heard, the ſaid Alexander ſays, 
that he did not undertake and promiſe in manner and form as the 
faid plaintiff hath above thereof complained againſt him; and of 
this he puts himſelf upon the country; and the ſaid plaintiff doth 
the like: and for further plea, by leave, &c. actio non; becauſe 
he ſays, that the faid letters of adminiftration were fraudulently 
had and deceitfully obtained after the faid A. de E. one of the 
children of the ſaid J. de E. had attained his of twenty-one 
years, to wit, at London aforeſaid, in the . ward afore- 
ſaid; withouz this, that the ſaid A. de E. at the time of the grant- 
ing of the letters of adminiſtration aforeſaid, was within the age 
of twenty-one years, as by the ſaid declaration is above ſuppoſed, 
whereby the ſaid letters of adminiſtration brought here into court 
are void and of no effect in law; and this, &c.; wherefore, &c. 
if, &c.: and for further plea in this behalf the ſaid Alexander, by 
leave, &c. acfio non; becauſe he ſays, that the ſaid A. de E. at the 
time of exhibiting the bill of the faid plaintiff, was of the age of 
twenty one years and upwards, and not within the age of 
twenty-one years, as the ſaid plaintiff hath in his ſaid declaration 
above alledged; and of this he the ſaid defendant puts himſelf 
upon the country; and the ſaid plaintiff doth the like, &c. 


Replication, that And the ſaid plaintiff, as to the ſaid plea of the ſaid defendant 
88 _ by him ſecondly above pleaded in bar, __ &c. precludi non; be- 
mine d: df chat cauſe, proteſting that the ſaid plea is inſufficient in law, and that 
the infants, at the letters of adminiſtration aforeſaid were fairly and duly ob- 
the time of the tained during the minority of the ſaid ſeveral children of the 
granting letters above- named Don J. de E. deceaſed ; for replication in this be- 


9 ws half the ſaid plaintiff ſays, that the faid A. de E. at the time of 


in age. | the 
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the granting the letters of adminiſtration aforeſaid, was within 3 
the age of twenty- one years; and this the ſaid plaintiff prays may 3 
be enquired of by the country: and the ſaid defendant doth the 15 


AND the faid Thomas and Ann, by A. B. their attorney, Plea by av '» © 
come and defend the wrong and injury, when, &c. and ſay, that executrix fas 
the ſaid R. C. in his lifetime, did not undertake and promiſe in π i . 
manner and form as the ſaid Joſeph and Richard have above there- — 4 
of complained againſt them; and of this they put themſclves upon 4a, that teſtator 
the country, &c. And for further plea in this behalf the ſaid Thomas was indebted to 
and Ann Maria, by leave of the court here to them for this purpoſe deſendant be- 
firſt granted, according to the form of, &c. ſay, &c. actio non; be- 2 23 
cauſe they ſay that the ſaid Ann Maria bath: fully adminiſtered all ch ooh which 
and ſingular the goods and chattels which were of the ſaid R. C. have come to her 
at the time of his death in her hands to be adminiſtered, nor had hands to be ad- 
ſhe any on the day of exhibiting the bill of the ſaid Joſeph and miniſtered ſhe, 
Richard, nor at any time afterwards ; and this, &c.; wherefore, ES to Pay 
&c. if, & . And for further plea in this behalf the faid Thomas 44 pica. 
and Ann, by leave, &c. according, &c. ſay, (adio non); be- | 
cauſe they ſay that the ſaid R. C. in his lifetime was indebted to 
the ſaid Ann before her inter- marriage with the ſaid Thomas in the 
ſum of two hundred and fifty pounds of lawful, &c. for ſo much 
money by the ſaid Ann before that time lent and advanced to the - 5 
faid R. C. and for money by the ſaid Ann before that time paid, laid 
out, and expended to and for the uſe. of the ſaid R. C. at his ſpecial 
inſtance and requeſt, and which ſaid ſum of two hundred and fifty 
pounds, at the time of the death of the ſaid R. C. remained due 
and owing and is yet due and owing to the ſaid Thomas and Ann: 

And the faid Thomas and Ann further ſay, that after the death of the 
ſaid R. C. divers goods and chattels which belonged to the ſaid R. C. 
of the value of twenty pounds, came to the hands of the ſaid 

to wit, at, &c. which ſaid goods and chattels the ſaid Thomas 
and Ann have retained in their hands in part ſatisfaction of the ſaid 
two hundred and fifty pounds, and that the ſaid Ann, on the day of 
exhibiting the bill of the ſaid J. and R. or before, or ever after, had 
not any other goods and chattels which belonged to the ſaid R. C. 
at the time of his death, come to her hands to be adminiſtered, 
except the ſaid goods and chattels to the value of the ſaid twenty 
pounds, which are not ſufficient to ſatisfy the ſame 3. and this, &e.; 
Wherefore, &c. | W. BALDWIN« 


by A. B. his attorney, comes ral iſſue, the 


SAW, Execurtor, &c. AND the faid John Shaw, plea, 1, gene- 
| at the wy T } | 
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Jury, when, &c. and ſays, that the ſaid G. W. in his lifetime, aura, teſtator, 

and the faid John Shaw, ſince his deceaſe, did not, nor did either * | 


of them. yndertake and promiſe in_manner and form as the fai 


and defends the wrong and in- ne ther defend» * |: 


"ey EXECUTORS, &c.—REPLICATION. 


A. R. and J. R. hath above thereof complained againſt him; and 
2d, As toallthe of this he puts himfelf upon the country, &c. And for further 
Counts of the rea in this behalf, as to all the Counts except the laſt, he the ſaid 

. nn John Shaw, by leave of the court here to him for this purpoſe firſt 
: + net ap. had and obtained, according to the form of the ſtatute in ſuch caſe 
pointed one of made and provided, ſays, that the ſaid A. R. and J. R. (actio non); 
theplaintiffs and becauſe he fays that the ſaid G. W. the teſtator, in his lifetime, 
two others joint to wit, on, &c. to wit, at, &c. duly made and publiſhed his laſt 
executors with will and teſtament in writing, and thereof conſtituted and appoint- 
conchudesin bar, ed the ſaid John Shaw and the ſaid J. R. one T. B. T. 8 ; 
J. M. joint executors, and ſoon afterwards died, without alter- 
' ing or revoking his faid will; and this, &c. wherefore, &c. if, 
| ' &c. as to the faid ſeveral promiſes and undertakings in the ſaid 
to L declaration mentioned, except the laſt. And for further plea as 
t 


_ N Shaw, by like leave of, &c. according to, &c. ſays (a#io non); 
;a5 made joint- becauſe he fays, that the ſaid promiſe and undertaking in the ſaid , 
laſt Count mentioned (if any ſuch was made), was made by the 
| faid John Shaw, together with the faid J. R. T. B. T. B. and 
J. M. jointly, and not by the ſaid J. S. ſeparately from and with- 
out the ſaid J. R. T. B. T. B. and J. M. to wit, at, &c.; 
and this, &c.; wherefore, &c. if, &c. 


V. Lawss, 


Replication to And as to the ſaid plea of the ſaid John Shaw by him firſt above 
the 2it plea, pleaded in bar, and whereof he hath put himſelf upon the conntry, 
. 11, tefaid A. R. and J. R. dorh the like. And the faid A. R. and 
* LR. never J. R. as to the faid plea of the faid J. S. by him ſecondly above 
proved the will, Pleaded in bar, ſay, that they the ſaid A. R. and J. R. by reaſon of 
nor adminiſter any — by the ſaid J. S. in that plea above alledged ought not to 
. be barred from having or maintaining their aforeſaid action againſt 
him; becauſe, proteſting that the fame plea of the ſaid J. S. in 
form aforeſaid above pleaded, and the matters therein contained, 
are not ſufficient in law to bar them the ſaid A. R. and J. R. from 
having and maintaining their ſaid action thereof againſt him; 
nevertheleſs, for a replication in this behalf the faid A. R. and 
J. R. fay, that the faid J. S. never proved the faid laſt will and 

teſtament of the ſaid G. W. nor took upon himſelf the burthen of 
the execution thereof, or in any manner whatſoever accepted of the 
ſaid ſuppoſed appointment of him the ſaid J. &. to be an executor 
of the ſaid will, nor ever adminiſtered any goods and chattels 
which were of the ſaid G. W. deceaſed, at the time of his death, 
as executor of the laſt will and teſtament of the ſaid G. W.; and 
this, &c. ; wherefore, &c. and their damages by reaſon of the not 
43 15 performing the faid ſeveral promiſes and undertakings in the faid 
To the 4d plea, declaration mentioned to be adjudged to them, & . And the ſaid 
taking iſſue on A. R. and J. R. as to the ſaid plea of the faid J. S. by him laſtly 
% above pleaded in bar as to the ſaid laſt Count of the ſaid Declara - 
; tion, ſay, that they, by reaſon of any thing in the ſame plea above 
alledged, ought not to be barred from having and maintaining their 


* 


EXECUTORS, &e.—REJOINDER: 


ſaid action thereof againſt the ſaid J. S.; becauſe they fay that 

the ſaid promiſe and undertaking in the ſaid laſt Count mentioned, 

was not made by the ſaid J. S. together with the ſaid J. R. T. B. 

T. B. and J. M. in manner and form as by the ſame plea is above 

alledged; and this the ſaid A. R. and J. R. pray may be enquired 

of by the country; and the ſaid J. S. doth the like. | 
| Fond 688. 8. HorrovyD. 


And as to the ſaid plea of the ſaid A. R. . R. by them Rejoinder, de-, 

above in reply pleaded to the ſaid plea of the ſaid J. S. by him murring gene- 

ſecondly above pleaded in bar, he the ſaid J. S. ſays, that the faid uu to e 

plea ſo in reply pleaded, and the matters therein contained, are e fmili * 

not ſufficient in law for the ſaid A. R. and J. R. to have or main- the * replication 

tain their ſaĩd action againſt the ſaid J. S. to which ſaid plea fo in to the 3d plea, 
reply pleaded in manner and form as the ſame is above made and | 

| pleaded, he the ſaid J. S. bath no need, nor is he bound by the 2 

ſa of the land to anſwer; and this, &c. ; wherefore for want of - 

a ſufficient replication in this behalf the ſaid J. S. prays judgment, | 

and that the ſaid A. R. and J. R. may be barred from having and 

maintaining their ſaid action thereof againſt him, ce. 

, ee e e 5 V. LAwWES. 


7 


+ {$4 


EpMonson, n AND — a Alfred, the Plea, — 
a dt the ſuit of p now defendant, by A. B. his tatornon-af 
N50 — I attorney, comes — defends g 5nd d 3 

the wrong and injury, when, &c. and ſays, that the ſaid A. E. outſtanding,and 

deceaſed, in his lifetime, did. not undertake and promiſe in man- glee adminiftra- 

ner and form as the ſaid Daniel hath above thereof complained vit fre J. 

| againſt him; and of this he puts himſelf upon the country; and which are liable 
the ſaid plaintiff doth the like, &c.: And for further plea in this ©, te, fg 

behalf, the ſaid defendant by leave of, &c. according to, &c. ſays gcient to ſatisfy 

(actio non) ; becauſe he ſays that the ſaid A. E. now deceaſed, in it. 

his lifetime, to wit, on, &c. at, &c. by his certain writing-obli- 

gatory, ſealed with his ſeal, and as his deed delivered for a juſt 

and true debt, became held and firmly bound to one R. L. and 

one J. D. in the ſum of four hundred pounds, to be paid to the _ 

faid R. L. and. J. D. when the ſaid A. E. now deceaſed, ſhould be 

thereunto afterwards requeſted, which ſaid writing- obligatory, at 

the time of the death of the ſaid A. E. now deceaſed, was and 

ſtill remains in full force, unpaid and uncancelled: And the ſaid 

Alfred, the now defendant, further ſays, he has fully adminiſtered 

all and ſingular the goods and chattels which were of the ſaid A. E. 

now deceaſed, at the time of his death in his hands to be adminiſ- 

tered, except goods and chattels to the value of five pounds, to 

wit, at, &c.; and that he hath not, nor at the time of exhibiting 

the bill aforeſaid of the ſaid Daniel, nor at any time ſince, had any 

goods and chattels which were of the ſaid A. E. now deceaſed, at 

the time of his death in his hands to be adminiſtered, except the 

ſaid goods and chattels to the value of five pounds, and which are 


not 


2 | EXECUTORS, &c—REPLICATION. 


not (ufficient to ſatisfy the debt aforeſaid, and which are ſubject 

3d Plea, ple and liable to the ſatisfaction thereof; and this, &c. ; wherefore, 

| adminiſtravit &c. if, &c. : And for further plea in this behalf, the ſaid A. E. 
generally. the now defendant, by like leave of, &c. according to, &c. ſays 
| "_ non); becauſe he ſays that he has fully adminiſtered all and 
ngular the goods and chattels which were of the ſaid A. E. now 

deceaſed, at the time of his death, which have ever come to or 

been in his hands to be adminiſtered; to wit, at, &c. ; and that 

_*, ...,. *.- the ſaid Alfred, the now defendant, hath not, nor had he at the 
Ss. 5 time of exhibiting the bill of the faid Daniel, nor hath he at any 
tte fince any goods and chattels which were of the ſaid A. E. 
| now deceaſed, at the time of his death, in the hands of him the 
ſaid Alfred, the now defendant, to be adminiſtered; and this, &c. ; 
Wherefore; &c. if, &c. 4 85 a le 

N res W. BALDWIN, 


Replication to And the ſaid Daniel, as to the ſaid plea of the faid Alfred, the 
the 2d plea, now defendant, by him ſecondly above pleaded, inaſmuch as the 
taking judg- ſaid Daniel cannot deny the ſeveral matters therein mentioned, bũt 
CY admits the ſame to be true, prays judgment and his damages by 
. —— reaſon of the non-performance of the ſaid ſeveral promiſes and un- 
till trial of the dertakings in the ſaid declaration mentioned to be adjudged to him, 
lues. to be levied of the goods and chattels which were of the ſaid 
As. E. deceaſed, at the time of his death, and which, after ſatisfy- 
| ing the debt in the ſaid ſecond plea mentioned, ſhall hereafter 

2 come to the hands of the ſaid Alfred, the now deſendant, to be 
4 adminiſtered; therefore it is conſidered: that the ſaid Daniel do 
ee recover againſt the ſaid Alfred, the now defendant his damages to 
Unica taxatis. be levied in form aforeſaid ; but becauſe it is convenient and 
8 neceſſary that there be but one taxation of es in this ſuit, 
and becauſe it is uncertain whether or not the ſaid Alfred, the 
now defendant, will be convicted upon the ſaid pleas by him firſtly 
and laſtly above pleaded; therefore let all further proceedings upon 
the ſaid plea of the faid Alfred, the now defendant, by him ſecond- 

x | ly above pleaded, be ſtayed until the determination of the ſaid 
To 44 plea of Other pleas by him firſtly and laſtly above pleaded. And as to the 
flene admiriſira-ſaid plea of the ſaid A. E. the now defendant, by him laſtly above 
vit, taking iſſue leaded, the ſaid Daniel faith, that he, by reaſon of any thing by 
a the faid Alfred, the now defendant, in that plea above alledged, 
- ought not to be barred from having and maintaining his aforeſaid 

action thereof againſt him; becauſe he ſays that the faid Alfred, 

the now defendant, hath and at the time of the exhibiting the ſaid 

bill of the faid Daniel, had divers goods and chattels which were 

of the ſaid Alfred, deceaſed, at the time of his death, in the hands 

of him the ſaid Alfred, the now defendant, to be adminiſtered, to 

wit, at, &c.; and this he the ſaid Daniel prays may be enquir- 

ed of by the country: and the faid Alfred, the now defendant, 

- doth the like; therefore, as well to try this iſſue as the ſaid other 

iſſue above joined between the faid parties, let a jury come before 

our lord the king at Weſtminſter, vn, &c. by whom, &c. — 

5 | neither 


kxxxcurons an» ADMINISTRATORS. 223 
neither, &c. to recognize, dc. becauſe as well, &c. the ſame day 


is given to the ſaid parties there, &c. 
Sky | AND the faid Robert, Plea to action of 
at the ſuit of © by James Garth his attor- Wife, by an 


J adminiſtratrix 
WARREN, ADMINISTRATRIX, &c. Oney, comes and defends the |, a 


wrong and injury, when, &c. and ſays, that he did not undertake and ſt and ifluez 

promiſe in manner and form as the ſaid Margaret, adminiftratrix 24, bankrupreyin 

as aforeſaid, hath above thereof complained againſt him; and of defendant after 

this he puts himſelf upon the country, &c.; and the ſaid Marga- 8 
ret, adminiſtratrix as aforeſaid, doth the like, &c.: And for fur - ad iu. 
ther plea in this behalf, the ſaid Robert, by leave, &c. (ais non); 

becauſe he ſays that he the ſaid Robert, ſince the fourteenth day. 

of May, which was in the year of Our Lord 1729, to wit, on 

the ſeventeenth day of 292 in the year of Our Lord 1778, 

to wit, at Mancheſter in the aid county of Lancaſter, became a 

bankrupt within the. ſeveral. ſtatutes made againſt bankrupts 3. 

And the ſaid Robert, according to the. form of the ſtatute in'ſuch -- 

caſe made and provided, further pleads and ſays, that the ſeveral 

cauſes of action, in the declaration aforeſaid above ſpecified re- 

ſpectively accrued before the ſaid time that he the ſaid Robert fo 

as aforeſaid became a bankrupt; and of this he the ſaid Robert 

puts himſelf upon the country, &c. ; and the ſaid Margaret, ad- 

miniſtratrix aforeſaid, doth the like, &c. : And for further-plea Fi cave; 

in this behalf, the ſaid Robert, by leave of the court here to him |; * fon 
for this purpoſe. firſt granted according to the form of the ſtatute anne. 

in ſuch caſe made and provided; ſays, (uctio non); becauſe he ſays 

that he the ſaid Robert did not at any time within ſix years before 

the exhibiting the bill of the ſaid Margaret, adminiſt ratrix as _ 

aforeſaid, undertake and promiſe in manner and form as the ſaĩd 

Margaret hath above thereof complained againſt him; and this he 

the ſaid Robert is ready to verify; wherefore he prays judgmes 

if the faid Margaret, adminiſtratrix as aforeſaid, ought to have | 


or maintain her aforeſaid action thereof againſt him, &.: And 4th Plea, to 1ſt, 
for further plea in this behalf, by like leave, &c. (actio non) ; be- 2d, zd, and 4th 
cauſe. be ſays that the ſaid Samuel, in his lifetime, and at the Counts /* of 
time of his death, was indebted to him the ſaid Robert in more acht; and 10 
money than is owing from him the ſaid Robert to the ſaid Mar- zth, 6th, 7th, 
garet, adminiſtratrix as aforeſaid, and by virtue of the ſeveral and 8th Counts 
promiſes and undertakings in the firſt, ſecond, third, and fourth of money due 
Counts of the ſaid declaration mentioned, that is to ſay, in the „ 
ſum of five hundred pounds of, &c. for, &c. and which ſaid ſeve- 
ral ſums of money laſt-mentioned, ſo due and owing from the faid 
Samuel, in his lifetime, to the ſaid plaintiff, are ſtill due and o- 

ing and unpaid to the ſaid Robert; and alſo that the ſaid Marga- 
ret, adminiſtratrix as aforeſaid, before and at the time of exhibit- 
ing the bill of the ſaid Margaret, was and ſtill is indebted to the 
ſaid Robert in more money than is due and owing from the ſaid 
Robert to the ſaid Margaret, adminiſtratrix as aforeſaid, by * | 


2 © EXECUTORS, &c.—REPLICATIONS. 


of the promiſes and undertakirigs in the fifth, fixth, ſeventh, 


and laft Counts of the faid declaration mentioned, that is to ſay, 
in the ſum of five 7 pounds of like lawful money, for, &c. 
which ſaid ſeveral and reſpective ſums of money. or ſo much 
thereof as ſhall be neceflary in this behalf, the faid Robert hath 
been ready and willing to ſet off and now ſets off againſt any de- 
mands due and owing to the ſaid Margaret, as adminiſtratrix as 
aforeſaid, by virtue of the ſeveral promiſes and undertakings in the 
ſaid ſeveral Counts of the ſaid declaration mentioned, according 
to the form of the ſtatute in ſuch caſe made and provided; and this 
3 he the ſaid Robert is ready to verify: wherefore he prays judgment 
if the ſaid Margaret, adminiſtratrix as aforeſaid, ought to have or 
maintain her aforeſaid action thereof againſt him, &c. © 
b WI 'TIIAU ManLty. 


: tation to WARREN ADMINISTRATRIX, And the faid Margaret, as 
* 1 | againſt } to the ſaid plea ths ſaid 
— didy 7 | as 1x Is þ TEE or ſaid bang by him 

iſe within fix thirdly above pleaded in bar, ſays, that by reaſon of any thing by 
gears, and iffue. the 2 Robert in that plea alledged, ſhe the ſaid trot ad. 
miniſtratrix as aforeſaid, ought not to be barred from having or 
maintaining her aforeſaid action thereof againſt him the ſaid Robert; 
becauſe ſhe ſays that he the ſaid Robert did, within fix years next 
before the day of exhibiting the bill of the ſaid Margaret, adminiſ- 
tratrix as aforeſaid, undertake and promiſe in- manner and form as 
the ſaid Margaret, adminiftratrix as aforeſaid, hath above thereof 
complained againſt him the ſaid Robert, to wit, at Mancheſter 
aforeſaid, in the county of Lancaſter; and this ſhe the faid Mar- 

garet prays may be enquired of by the country; and the ſaid 
Replication to Robert doth like, &c,: And as to the ſaid plea of the 
un plea, ail de- ſaid Robert by him laſtly above pleaded in bar ſhe the ſaid 
bet and iſſue. adminiftratrix as aforeſaid, ſays, that ſhe, by reaſon 

of any thing by the ſaid Robert in that plea alledged, ought not to 
be barred om having and maintaining her aforeſaid action there- 
of againſt him the ſaid Robert; becauſe: he ſays that neither the 

| aid Samuel, in his lifetime, nor ſhe the ſaid Margaret, after his 
death, as ſuch adminiſtratrix as aforeſaid, were indebted to the ſaid 
Robert in manner and form as the ſaid Robert hath above in his 
faid laſt-mentioned plea alledged; and this ſhe prays may be en- 

| quired of by the country; and the ſaid Robert doth the like, &c. 

” Fg : A __ © *THoOMAs BARROW. 


Revicaion of AND the faid Chriſtopher, as to the faid plea of the faid Ann 


Michaelmas by her laſtly above pleaded, ſays, that the ſaid Chriſtopher ought 
Term to plea of not by pe” So of any thing therein contained to be precluded from 
Plane adminiſira< having and maintaining his aforeſaid action thereof againſt her; be- 
aw - * cauſe he ſays that this action was laſt continued from the“ day of 
after the laſt continuance of plea, aſſets came to defendant's hands, with opinion as to the propriety of 
o . | ' 2 8 2 . 
NY „ Theday of putting in the plea, if in term j if not, the laſt day of Hilary, 


4} 


in Hilary term. laſt paſt, on which day the ſaid laſt- mentioned 
plea was pleaded; and that though true it is that the ſaid Ann, at 
the ſaid time of pleading the ſaid laſt-mentioned plea, had not any 
goods or chattels which were of the ſaid Thomas Jones deceaſed, at 
the time of his death, in her hands to be adminiſtered, for replica- 
tion in this behalf the ſaid Chriſtopher ſays, that after the faid 
day of ; from which day the ſaid action was laſt continued as 
aforeſaid, and before this day, to wit, on the day of , to 
wit, at London aforeſaid, in the pariſh and ward aforeſaid, divers 
goods and chattels which were of the ſaid Thomas Jones deceaſed, 
at the time of his death, of a large value, to wit, of the value of 
pounds, came to the hands of theſaid Ann as adminiſtratrix as afore- 
ſaid, to be adminiftered ; and this he the ſaid Chriſtopher is ready to 
verify: wherefore he prays judgment and his debt aforeſaid, to- 
er with his damages by him ſuſtained on occaſion of the de- 


taining the ſaid debt, to be levied as to the value of the ſaid daft- it they are in- 
mentioned goods and chattels, part thereof of the ſaid goods and chat- ſufficient to pay. 


tels which came to the hands and poſſeſſion of the ſaid Ann, as ſuch 
adminiſtratrix as aforeſaid; and as to the reſidue thereof to be 
| levied of the goods and chattels which were of the ſaid Thomas 


Jones decea 


the ſaid Ann, as ſuch adminiſtratrix as 


I have conſidered the caſe with 
much attention, and have had. con- 
fiderable doubts reſpecting the proper 
Rep to be taken. Three queſttons 
ariſe, Whether to take judgment of 
aſſets gnandb acciderunt, or to reply puis 
darrein continuance that aſſets have come to 
defendant's hands fince plea pleaded, or 
to move the court to enter a judgment 
(that is to ſay, of the term in which 
the plea was put in) pronunc? on a ſup- 
poſition that judgments of aſſets in future 
would only attach upon aſſets which 
hereafter come to defendant's hands to 
be adminiſtered (as is the language of 
the modern form of ſuch judgment); or 
for a ſpecial judgtnent of aſſets which 
have come to defendant's hands fince the 
plea pleaded, as far as they will extend 
to (atisfy, and for the reũdue out of future 
aſſets. quando acciderunt. As to the firſt a 
conſiderable queſtion ariſes in my mind, 
Whether a general judgment of aſſets 


guando acciderunt (admitting the plea), 


would reach the intermediate aſſets ac- 


and which hereafter ſhall come to the hands of 


aforeſaid, to be admini= 
Trnomas BARkRow. 


crued between the plea and the judg- 
ment; for ſuch judgment is generally 
underſtood to relate or apply to aſſets 
accruing after the judgment. As to the 
ſecond queſtion, a ſpecial replication to 


the effect ſuggeſted has all the appear= 


ance of ſufficiency to anſwer the pur- 
poſe, but I fear it is unprecedented, and 
therefore, perhaps, not to be preferred: 
But if the end is not to be anſwered by 


.citherof theſe, the three methods, though 
in reality experimental, muſt, in the re- 


ſult of that experiment, ſucceed and an- 
ſwer every purpoſe z for, in diſcuſſing the 
propriety of it, the court muſt neceſſarily 
diſcuſs the point of law, how the aſſets 
in queſtion are to be got at? and that 
muſt eventually aſcertain the proper re · 


medy to be adopted. In ſhort, it ap- 


pears to me to be anew cafe, and there- 
fore, perhaps, an application tothe court 
would be the moſt eligible, - becauſe the 
ſafeſt mode of redreſs to be adopted. 
TaoMAS BARROW. 
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defends the wrong and injury, when, &. and ſays, that the ſaid 


off; 34, plene adminiſtra vit; 4th, outftanding debts on IuĩůVb;uuENT AEO EA 
| - of ANN U2T4ES, — RI freter, 


_ -NANT$8-for the 
Vo. III 


Thomas 


Ah the faid Jane; by John Jones, ber attorney, comes and Plc 1, arg 
tator ; ad, let 
2D, and on cove- 


her, and of this ſhe puts herſelf _ the country, &c. and for 
further plea in this behalf, ſhe the ſai 
here for this purpoſe firſt had and obtained, according to the form 


Plene admirifirs- 
wit, 


dis death, and which have ever come to her hands to be admi- 


London aforeſaid, in the pariſh and ward aforefaid, was indebted 


-c 


EXECUTORS, &c.—SET-OFF. 


Thomas Howell, deceaſed, did:not undertake or promiſe in manner 
and form as the ſaid Richard hath above thereof complained againſt 


d Jane, by leave of the court 


of the ſtatute in ſuch caſe made and provided, ſays, that the faid 
Richard ought not to have or maintain his aforeſaid action thereof 
againſt her ; becauſe ſhe ſays, that the ſaid Richard in the lifetime 
and at the time of the death of the ſaid Thomas Howell, to wit, at 


to the faid Thomas Howell in a much larger ſum of money than 
the money ſo due and owing from the ſaid Jane, as ſuch adminiſ- 
tratrix' as aforeſaid to the ſaid Richard, and whereof the ſaid 
Richard hath above thereof complained againſt her the ſaid Jane, 
to wit, in the ſum of fix hundred pounds of lawful money of 
Great Britain, for money by the ſaid Richard before that 
time had and received to and for the uſe. of the ſaid Thomas 
Howell, and for other money by the ſaid Thomas Howell before 
that time lent and advanced to the faid Richard, and at his like 
ſpecial inſtance and requeſt ; and for other money by the ſaid 

homas Howell before that time lent and advanced to the ſaid 
Richard at his like ſpecial inſtance and requeſt, and for other mo- 
ney before that time due and owing from the ſaid Richard to the 
ſaid Thomas Howell, upon an account ſtated between them the 
faid Richard and the faid Thomas Howell, which faid ſum of 
money ſo due and owing from the ſaid Richard to the ſaid Thomas 
Howell as aforeſaid, at the time of the exhibiting of the bill of the 
faid Richard againſt the ſaid Jane, remained and was and from 
thence hitherto hath been, and ſtill is due and owing from the ſaid 
Robert to the ſaid Jane, as ſuch adminiſtratrix as aforeſaid, and 
which ſhe the ſaid Jane, as ſuch adminiſtratrix aforeſaid, is ready and 
willing, and here offers to ſet off and allow to the ſaid Richard the 
ſaid money ſo from him dueand owing as aforeſaid, orſo much thereof 
as the damages ſuſtained by the ſaid Richard on occaſionofthenot per- 
forming of the ſaid ſeveral promiſes and undertakings in the ſaid de- 
claration mentioned amount to, according to the form of the ſtatute 
in ſuch caſe made and provided; and this ſhe the ſaid Jane is ready 
to verify: wherefore ſhe prays judgment if the ſaid Richard ought 
to have or maintain his aforeſaid action thereof againſt her, &c. : 
And for further plea in this behalf, ſhe the ſaid Jane, by like leave 
of the court here for this purpoſe firſt had and obtained, according 
to the form of the ſtatute in ſuch caſe made and provided, ſays, 
that the ſaid Richard ought not to have or maintain his aforeſaid 
action thereof againſt her, becauſe ſhe ſays, that ſhe the ſaid Jane 
hath fully adminiſtered all and ſingular the goods and chattels 
which were of the ſaid Thomas Howell, deceaſed, at the time of 


niſtered, to wit, at London aforeſaid, in the pariſh, and ward 
aforeſaid, and that ſhe the ſaid Jane hath not, nor on the day of 
exhibiting the bill of the ſaid Richard, or at any time — 
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had ſhe any goods and chattels which were of the faid Thomas 
Howell, deceaſed, at the time of his death in the hands of her the 
| ſaid Jane to be adminiſtered, wherewith ſhe could or might have 
paid or ſatisfied the ſaid Richard his damages on occaſion of the 
non- performance of the ſaid ſeveral promiſes and undertakings* in 
the ſaid declaration mentioned; and this ſhe the ſaid Jane is ready 
to verify: wherefore ſhe prays judgment if the ſaid Richard ought 
to have or maintain his aforeſaid action thereof againſt her, &c. 


And for further plea in this behalf, ſhe the ſaid Jane, by like leave Judgments re- 


of the court here for this purpoſe firſt had and obtained, according covered. 


to the form of the ſtatute in ſuch caſe made and provided. ſays, that 
the ſaid Richard ought not to have or maintain his aforeſaid ation 
thereof againſt her, becauſe ſhe ſays, that one Thomas Walter, 
fince the death of the ſaid Thomas Howell, deceaſed, to wit, on 
the ſixth day of March, in the year of Our Lord 1790, in the 
court of great ſeſſions, held at Cardiff, in and for the county of 
Glamorgan, before George Hardinge, and Abel Moyſey, eſquires, 
juſtices of the great ſeſſion for the {aid county, by the conſideration 
and judgment of that court recovered againſt the ſaid Jane, as 
executrix of the laſt will and teſtament of the ſaid Thomas 
Howell, deceaſed, as well a certain debt of two hundred and ten 
pounds ten ſhillings, as Alſo ninety ſhillings, which in and by the 
ſaid court were then and there adjudged to the ſaid Thomas Wal- 
ter for his damages which he had ſuſtained, as well on occaſion of 
the detaining of that debt, as for his coſts and charges, by him 
about his ſuit in that behalf expended, to be levied of the goods 
and chattels which were of the ſaid Thomas Howell deceaſed, if 
ſhe the ſaid Jane had ſo much thereof in her hands to be ad- 
miniſtered ; and if ſhe the ſaid, Jane had not ſo much thereof in her 
hands to be adminiſtered, then the ſaid ninety ſhillings, the da- 
| aforeſaid, to be levied of the proper goods and chattels of 
the ſaid Jane, whereof the ſaid Jane was convicted, as by the re- 
cord and proceedings remaining in the faid court of great ſeſſions 
at Cardiff aforeſaid, in the county of Glamorgan, more tully and 
at large appears, which ſaid judgment ſo had and obtained as afore- 
ſaid, was ſo had and obtained for a true and juſt debt, really and 
truly due and owing from the ſaid Thomas Howell in his life- 
time at the time of his death unto the ſaid I homas Wal- 
ter, and at the time of the recovery of the ſaid judgment in ar- 
rear and unpaid; and which ſaid judgment till remains in its full 
force, ſtrength, and effect, except as to the ſum of one hundred 
pounds, parcel of the ſaid debt and damages ſo thereby recovered: 
And the faid Jane further ſays, that one Hopkin Llewellyn, here - 
tofore and ſince the death of the ſaid Thomas Howell deceaſed, to 
wit, on the ſaid twenty-ſixth day of March, in the year of Our 
Lord 1790, in the court of our lord the king of great ſeſſions held 
at Cardiff, in and for the county of Glamorgan, before the ſaid 
George Hardinge and Abel Moyſey, eſquires, juitices of the great 


ſeſſions of the ſaid county, by the conſideration and judgment of 


that court recovered againſt the ſaid Jane, as executrix ot the — 
oF 2 | wi 
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will and teſtament of the ſaid Thomas Howell deceaſed, as well 2 
certain debt of twenty-three pounds eight ſhillings and ſixpence, 
as alſo ninety ſhillings, which in and by the faid court were then 
and there adjudged to the faid Hopkin Llewellyn for his damages 
which he had ſuſtained, as well on occaſion of the detaining of 
that debt, as for his coſt and charges by him about his ſuit in that 
behalf expended, to be levied of the goods and chattels which were 
of the faid Thomas Howell deceaſed, if the the ſad Jane had fo 
much thereof in her hands to be adminiſtered; and if ſhe had not 
ſo much thereof in her hands to be adminiſtered, the ſaid ninet 
Millings to be levied of the proper goods and chattels of the ſaid 
Jane, whereof the ſaid Jane was convicted, as by the record and 
proceedings thereof remaining in the faid court of great ſeſſions at 

Cardiff aforeſaid, in the ſaid county of Glamorgan, more fully | 
and at large appears; which faid laſt judgment fo had and obtained 
as aforeſaid, was fo had and obtained for a juft and true debt, 
really and truly due and owing from the ſaid Thomas Howell in 
his lifetime and at the time of his death to the faid Hopkin Lle- 
wellyn, and at the time of the recovery of the ſaid laſt- mentioned 
Judgment in arrear and unpaid, which faid laſt-mentioned judg- 
ment ſtill remains in its full force ſtrength, and effect, not re- 
verſed or annulled, paid off, or ſatisfied: And the ſaid Jane, as 
adminiſtratrix, in fact further ſays, that by a certain indenture, of 
four parts, made the ſeventeenth day of Odtober, in the year of 
Our Lord 1786, to wit, at London aforeſaid, in the pariſn and 
ward aforeſaid, between one Herbert Lloyd and one Thomas 
Williams, by their ſeveral names and additions therein mentioned, 
of the firſt part; the ſaid Thomas Howell, by his name and ad- 
ditions therein mentioned, of the ſecond part; one Walter Rice 
Howell, firice deceaſed, by his name and addition therein alſo 
mentioned, of the fourth part; one part of which faid indenture, 
ſealed with the ſeal of the ſaid "I'homas Howell, is now in the 
poli: ſſion of Walter Powell, executor of the.Jaſt will and teſta- 


ment of the ſaid W. R. H.; fo thatſhe the faid Jane cannot bring 


the ſame into court here, the faid 'T homas' Howell, for certain 


good and valid conſiderations therein mentioned, for himſelf, his 


heirs, executors, and adminiſtrators, and for each and every of 
them, did covenant, promife, grant, and agree to, and with the 
ſaid Walter Rice Howell, and his affigns, and to and with every 
of them, in manner and form following, that is to ſay, that he the 
faid Thomas Howell, his heirs, executors, adminiſtrators, and 
aſſigns, ſhould and would yearly and every year, during the term 
of the natural life of the ſaid Walter Rice Howell, if the faid 
Thomas Howell ſhould fo long live, on the twenty-ninth day of 


September yearly, well and truly pay, or cauſe to be paid unto 


him the ſaid Walter Rice Howell, or his affigns, the clear yearly 

annuity or ſum of twenty-ſeven pounds fiftzen"thillings, clear of 

all deductions, payments, or taxes whatloever, the firſt payment 

thereof to commence and be made on the twenty-ninth day of 

September next enſuing the day of the date of the ſaid — 
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And the ſaid Jane ſurther ſays, that after reciting amongſt other 
things in the ſaid indenture, that whereas one Mary Evans, in 
the ſaid indenture mentioned, in and by her laſt; will and teſta- 
ment in writing, bearing date on or about the fourth day of April, 
in the year of Our Lord 1781, amongſt other things, did give 
and bequeath unto the ſaid Walter Rice Howell, and one Thomas 
Lewis, clerk, fince deceaſed, their executors and adminiſtrators, 
the ſum of four hundred pounds, which ſhe directed to be paid to 
them within one year after her deceaſe, by her executor hereafter 
named, in truſt, that they the yy Walter Rice Howell, and 
Thomas Lewis, or the ſurvivor of them, or the executors or ad- 
miniſtrators of ſuch ſurvivor ſhould lay out the ſame in real and 
other good ſecurity, until Janetta Iltida Howell, and Maria Eli- 
zabeth Howell, daughters of the ſaid Thomas Howell, by her 
niece. Jane Howell, or one of them ſhould attain her age of 
twenty- one years, or be married, and when the ſaid Janetta Iltida 
Howell ſhould attain her age of twenty-one years, or be married, 
ſhould pay the ſum of three hundred pounds, part of the ſaid four 
hundred pounds, to the faid J. i. Howell, her executrix, adawni- 
ſtratrix, and aſſigns; and when the ſaid M. E. Howell ſhould at- 
tain her age of twenty-one years, or be. married, ſhould pay the 
ſum of one hundred pounds, the remainder of the ſaid ſum of four 
hundred pounds, to her the ſaid M E. Howell, her executors, 
adminiſtrators, and affigns, and in the mean time thould pay and 
apply the intereſt and produce of the ſaid ſeveral ſums of three 
hundred pounds and one hundred pounds ſeverally bequeathed to 
the faid J. I. Howell, and M. E. Howell as aforeſaid; and that 
whereas the ſaid Thomas Lewis was ſince dead before calling in 
the ſaid four hundred pounds and placing the ſame out at intereſt, 
in purſuance of the directions given in and by the ſaid will, leaving 
him the ſaid Walter Rice Howell him ſurviving, and that the ſaid 
J. I. Howell, and M. E. Howell, at the time of the making the 
ſaid indenture, were infants, and unmarried ; and that wh-reas the 
faid Thomas Howell, their father, who was intitled to the annual 
intereſt of the ſaid four hundred pounds during their minority, un- 
til they reſpectively married, for their maintenance and education, 
ſtanding indebted to tne faid W. R. Howell in manner in the ſaid 
indenture mentioned, and for the better ſecuring the payment of 
certain annuity or yearly ſun of one hundred and ſeventy-five 
pounds therein mentioned, to the taid Walter Rice Howell, ne the 
ſaid Thomas Howell for the conſiderations therein mentioned, and 
by virtue of all and every power ia the ſaid Thomas Howell 
veſted, did, for himſelf, his heirs, executors, and adminiſtrators, 
by the ſaid indenture order and direct tac ſaid Walter Rice Howell 
to call in the ſaid four hundred pounds, and to lay out the fame 
on good ſecurity, from the date oi the execution thereof, and to 
retain the yearly intereſt and produce tonerevt in his hands for the 
purpoſe aforeſaid, until the ſaid J. I. Howell, and M. E. Howell 
ſhould reipectively attain the age of twenty-one years, or ſhould 
be married, which ſhould firit _ or the ſaid yearly ä 
| o 
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day of September, in the ſaid year 1789, the ſaid yearly intereſt 
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of the faid ſum of four hundred pounds being not paid to or re- 
rained by the ſaid Walter Rice Howell and his aſſigns for his and 
their own uſe and benefit, at the expence and charges of the main- 
tenance and education of the ſaid children as aforeſaid, then for 
the further ſecuring the payment of twenty pounds to the ſaid 
W. R. Howell, and his aſſigns, for the life of the ſaid W. R. 
Howell; he the ſaid J. Howell, for himſelf, his heirs, executors, 
and adminiſtrators, and for every of them, did further covenant, 
promiſe, grant, and agree to and with the ſaid W. R. Howell, 
and his atfigns, and to and with every of them, by the ſaid 
indenture in manner and form following, that is to ſay, that 
he the ſaid "Thomas Howell, his executors, or ſome or one 
of them, ſhould and would yearly and every year during the 
term of the natural life of the ſaid W. R. Howell, from and im- 
mediately-after the ſaid J. I. Howell, and M. E. Howell attaining 
their reſpective ages of twenty-one years, or be married, which 
ſhould firſt happen, or the ſaid yearly intereſt of four hundred 
pounds being not paid or retained by the ſaid Walter Rice Howell 
as a oreſaid, well and truly pay, or cauſe to be paid to the ſaid 
Walter Rice Howell, and his aſſigns, the further ſum of twenty 
pounds, for and in lieu of the intereſt money of the ſaid ſum of 
four hundred pounds, ſo bequeathed by the ſaid Mary Evans as 
aforeſaid, clear of all deductions, charges, taxes, aſſeſſments, or 
impoſitions: and the ſaid Jane in fact further ſaith, that the ſaid 
1 homas Howell, after making of the ſaid indenture, to wit, on 
the firſt day of March, in the year of our Lord 1789, at London 
aforeſaid, in the pariſh and ward aforeſaid, died, and after the death 
of the ſaid Thomas Howell, to wit, on the thirtieth day of De- 
cember, in the third year, 1789, at London aforeſaid, in the pa- 
rith and ward aforeſaid, the ſaid W. R. Howell alſo died, leaving 
the ſaid J. I. Howell, and M. E. Howell in the ſaid indenture 
mentioned, him ſurviving, and without their having attained, or 
either of them having attained the age of twenty-one years, or 
been or being married: and the ſaid Jane in fact further faith, 
that on the twenty-ninth day of September next before the death 
of the ſaid Thomas Howell, to wit, on the twenty-ninth day of 


September, in the year of Our Lord 1788, at London aferetaid, 


in the pariſh and ward aforeſaid, a large ſum of money, to wit, 
the ſum of fitty-five pounds ten ſhillings of the ſaid annuity or 
yearly ſum of twenty-teven pounds fifteen ſhillings, in the ſaid in- 
denture mentioned, for two years of the faid annuity or yearly 
ſum of twenty-ſeven pounds, ending and ended on the day and 
year laſt aforeſaid, became and was due and owing and payable 
from the ſaid Thomas Howell to the ſaid W. R. Howell, under and 
by virtue of the ſaid indenture, and of the ſaid covenant of the ſaid 
Thomas Howell in that behalf made as aforeſaid; and the ſaid Jane 
in fact further ſaith, that from the time of the making of the ſaid 
indenture, until the twenty-ninth day of September next before 
the death of the ſaid W. K. Howell, to wit, on the twenty ninth 


COVENANT ron PAYMENT or ANNUITIES. 231 


in the ſaid indenture mentioned of the ſaid four hundred pounds 
therein alſo mentioned, was not paid to or retained by the ſaid W. 
R. Howell, but ſuch intereſt was for and during all that time, had 
and received by the ſaid Thomas Howell to his own private uſe 
and benefit, to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, and that on the day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, a large ſum of money, to 
wit, the ſum of ſixty pounds of the ſaid yearly ſum of twenty 
pounds in the faid indenture mentioned, and thereby as afore- 
ſaid covenanted to be paid to the ſaid W. R. Howell, in the event 
of ſuch intereſt as aforeſaid not being paid or retained by him the 
ſaid W. R. Howell, for divers, to wit, three of the yearly pay- 
ments of the ſaid ſum of twenty pounds in the faid indenture men- 
tioned, became and was due, owing and payable to the ſaid W. R. 
Howell, under and by virtue of the ſaid indenture, and of the ſaid 
covenant of the ſaid Thomas Howell in that behalf made as afore- 
faid, which ſaid ſeveral ſums of fifty-five pounds ten ſhillings, and 
fixty pounds ſo-becoming and being due and payable under and by 
virtue of the ſaid indenture, and of the aforeſaid covenants of the 
ſaid Thomas Howell, are ſtill due and in arrear from the ſaid Jane, 
as ſuch adminiſtratrix as aforeſaid, unto the ſaid Walter Powell, 
executor, of the laft will and teſtament of the ſaid W. R. Howell 
deceaſed, to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid : And the faid Jane further ſays, that ſhe hath fully ad- 
miniſtered all and ſingular the goods and chattels which were of 
the ſaid Thomas Howell deceaſed, at the time of his death, which 
have ever come to the hands of the ſaid Jane to be adminiſtered, 
except and chattels to the value of twenty pounds, to wit, 
at London aforeſaid, in the pariſh and ward aforeſaid z; and that ſhe 
the ſaid Jane hath not, nor on the day of exhibiting the bill of the 
faid Richard, or at any time afterwards, had ſhe any goods or 
chattels which were of the ſaid Thomas Howell deceaſed, at the 
time of his death, in her hands to be adminiſtered, except the ſaid 
oods and chattels to the value of. twenty pounds, which are not 
ficient to pay off or ſatisfy the money ſo as aforeſaid due and 
owing on the ſaid ſeveral judgments ſo recovered as aforeſaid, and 
on the ſaid indenture and covenants herein before mentioned, to 
which they are charged and bound; and this ſhe is ready to verify: 


| Wherefore ſhe prays judgment if the ſaid Richard ought to have or 
maintain his aforeſaid action thereof againſt her, &c. | 


V. Lawss. 


AND the ſaid Sarah Percival and Thomas, by H. Roſſer their Ples, ft, gene- 
attorney, come and defend the wrong and injury, when, &c. and "aifTue, non 4 
lay, that the ſaid Thomas Hales, deceaſed, did not undertake and Zach, 7 et 
promiſe in manner and form as the ſaid Margaret hath above defendants, 
thereof complained againſt then; and of this they put themſelves: plan adminifira- 
upon the country, &c.; and the. ſaid Sarah, for further plea in vit by each ſe- 


this behalf, by leave of the court here for this purpoſe firſt had and veraly. 
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obtained, according to the form of the ſtatute in ſuch caſe made 
a id provided, for herſelf only fays, that the ſaid M. ought not to 
have or maintain her aforeſaid action thereof againſt her, becauſe 
ſhe ſays, that ſhe bas fully adminiſtered all and fingular the goods 
and chattels which were of the ſaid Thomas Hales, deceaſed, at the 
time of his death, which have ever come to or been in her hands, 
to be adminiſtered, and that ſhe the ſaid Sarah hath not, nor 
had ſhe, on the day of exhibiting the bill of the faid Margaret, 
or has ſhe had at any time ſince, any goods or chattels which were 
of the ſaid Thomas Hales, deceaſed, at the time of his death, in 
the hands of the faid Sarah, to be adminiſtered ; and this ſhe the 
ſaid Sarah is ready to verify: wherefore ſhe prays judgment if the 
ſaid Margaret ought to. have or maintain her aforeſaid action there- 
of againſt her, &c. ; and for further plea (the fame plea by defen- 
dant Percival); and for further plea, &c. (fame plea by defendant 
'Thomas Green. ) . Wierzr. 


Replicationtak- | And the ſaid Margaret, as to the ſaid plea of the ſaid Sarah 
ing iſſue on the Percival and Thomas, by them firſt above pleaded in bar, and 
non afſum;ſit, and whereof they have put themſelves upon the country, doth the like, 
a cordtioral ge. z and as to the ſaid plea of the faid Sarah by her ſecondly 
ers in futuro on above pleaded in bar, and alſo as to the ſaid plea of the ſaid Per- 
the other three Cival by him thirdly above pleaded in bar, and alſo as to the ſaid 
pleas jointly vn plea of the ſaid Thomas Green by him laftly above pleaded in 
the event of the — the ſaid Margaret ſays, that inaſmuch as the ſaid Sarah Per- 
— 22 ei val and Thomas Green, executors in form aforeſaid, have not 
in or by their ſaid ſeveral pleas, denied the aforeſaid action of the 

ſaid Margaret, adminiſtratrix as aforefaid, nor but that ſhe the 

_ faid Margaret, adminiftratrix as aforeſaid, ought to recover her 

damages aforeſaid by her ſuſtained on occafion of the non-per- 

formance of the ſaid feveral promiſes and undertakings in the faid 

declaration mentioned; and foraſmuch as the ſaid' Margaret can- 

not deny but that the ſaid Sarah Percival and Thomas Green have 

not now, nor had any or either of them at the time of exhibiting 

the bill of the ſaid Margaret againſt the faid Sarah Percival 

and Thomas Green, any goods or chattels which were of 

the ſaid Thomas Hales deceaſed, at the time of his death in 

their hands to be adminiſtered, prays judgment and her 

damages, by reaſon of the non- performance of the ſeveral pro- 

— miſes and undertakings in tiſe faid declaration mentioned, to 
; be adjudged and to be levied of the goods and chattels which 
were of the ſaid Thomas Hales deceaſed at the time of his death, 

and which ſhall hereafter come to the hands of the ſaid Sarah 

Percival and Thomas Green to be adminiſtered ; therefore it- is 

adjudged by his majeſty's court, before the king himſelf here, that 

the ſaid Margaret do recover againſt the ſaid Sarah Percival 

and Thomas Green, executors as aforefaid, her damages, by rea- 

ſon of the non- performance of the ſaid ſeveral promiſes and — 
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dertakings in the ſaid declaration mentioned, to be levied of the 
and chattels which were of the ſaid Thomas Hales deceaſed 
at the time of his death, and which ſhail hereafter come to the 
hands of the ſaid Sarah Percival and Thomas Green, executors 
as aforefaid, to be adminiſtered, in caſe the faid iſſue above joined 
between the ſaid parties ſhall be found for the ſaid Margaret, but 
becauſe it is unknown to the court of our lord the king, be- 
fore the king bimſelf now here, what damages the ſaid Margaret 
hath ſuſtained by reaſon of the premiſes, and. becauſe it is uncer- 
tain whether the ſaid Sarah Percival and Thomas Green will be 
convicted upon the faid iſſue above joined between the parties 
aforeſaid ; and becauſe it is convenient and neceſſary, if they be 
convicted thereupon, that there be but one taxation of damages in 
this ſuit : therefore Jet ſuch taxation be ſtayed until the trial and 
determination of the iſſue above joined between the parties afore- 
ſaid; and in order to try the faid iſſue, let a jury come, & c. 
; Trno. Barrow, 


at the ſuit of Deſchamps, | James the ſuit of plain. 
RANDALL AND ANOTRER, ASSIGNEEsS. 3 Danch, and Catha- *#*, a5co-affig. 
rine Hudſon, executors and executrix as aforeſaid, by John Beard _—_— = Hy 
their attorney, come and defend the wrong and injury, when, &c. bankrupt againſt 
and fay, that the faid John Randall and Samuel Lloyd, aſſignees defendantsasex- 


as aforeſaid, ought not to have or maintain their aforeſaid action <<vtors, of out- 
againſt them, becauſe they ſay, that one Samuel Marſh, in the Che 


lifetime of the faid Giles Hudſon, to wit, in Eaſter term in the ment of m 
twenty-ſecond year of the reign of our lord the now king, in the on, — op 
court of our ſaid lord the king, before the king himſelf here (the payment of mo- 
ſaid court then and itill being held at Weſtminſter in the county in confidera- 
of Middleſex), by bill without the writ of our ſaid lord the king, 1. ke Og? 
by the conſideration and judgment of the ſaid court recovered 9K 3 
againſt the ſaid Giles Hudſon as well a certain debt of ſixty- four which are per- 
thouſand pounds, as alto tixty-three ſhillings for the damages formed of the 
which he had ſuſtained by reaſon of the detaining that debt, 8 aue auer 
whereof the ſaid Giles Hudſon was convicted, as by the record REES 
and proceedings thereupon remaining in the ſaid court of our defendants ſhew 
ſaid lord the king, before the king himſelf here, to wit, at Weſt- that the com- 
minſter aforeſaid, more fully appears; which ſaid judgment ſtil] miſſioners had 
remains in full force and effect, not reverſed, Stsdled, or other- e 3 
wiſe vacated, and there is now due and owing thereupon to the Mage my 
ſaid Samuel Marſh a large ſum of money, to wit, the ſum of one ſame, whichwas 
hundred and five pounds twelve thillings and tenpence of lawful ſtill depending 
money of Great Britain, to wit, at London aforeſaid, in the pa- » debts onjudg- 
riſh and ward aforeſaid : And the ſaid defendants further ſay, that Jen "*overed 
the ſaid G. H. in his lifetime, to wit, on the eighth of January — his liferime, | 
A. D. 1772, to wit, at London, &c. aforeſaid, by his certain and againſt de- 
cutor, and of debts due by fimple contract by teſtator. Another bond, for payment a — 


in conſideration of a marriage between defendant's teſtator and one of deſendants, on condition, whic 
took effect, which money is itill due to another of defendants, and ſatisſied. 5 


writing- 


| Drschaurs AnD Exzcurons, Kc. f ; AND theſaid John Plea to action at 


43 ? 
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writing obligatory, ſealed with his ſeal, and now ſhown. to the 


court of our the king before the king himſelf here, the date 
whereof is the day and year laſt aforeſaid; and which ſaid writ- 
ing-obligatory was then and there made for a good and valuable 
conſideration, acknowledged himſelf to be held and firmly bound 
to one John Deſchamps the elder, now deceaſed,” in his lifetime, 
and the ſaid John Deſchamps the now defendant, in the penal ſum 
of ſeventeen thouſand four hundred pounds of lawful money of 
Great Britain, with and under a certain condition: thereto ſub. 
ſcribed, that in caſe a marriage between the ſaid Giles Hudſon 
and the ſaid Catharine Hudſon (then Catharine . Deſchamps), 
ſhould take effect, and ſhe the faid E. H. ſhould happen to ſur- 


vive the faid G. H. her then intended huſband, or in caſe there 


ſhould be any child or children between him and the ſaid G. H. 
and the faid C. H. living at the time of the deceaſe of the faid 
G. H. or born at due time after the deceaſe, then if the heirs, 
executors, or adminiſtrators of him the ſaid G. H. did or ſhould, 
at, upon, or immediately after the time of his deceaſe, well and 
truly pay or cauſe to be paid unto the ſaid J. D. the elder, and 
the faid J. Deſchamps the now defendant, or one of them, and 
the ſurvivor of them, or the executors or adminiſtrators of ſuch 
furvivor, the ſum of eight thouſand ſeven hundred pounds, toge- 
ther with intereſt for the ſame at and after the rate of four pounds 
ww cent. per annum; and from the time of the deceaſe of him the 
id G. H. up to the time the ſaid ſum of eight thouſand ſeven 
hundred pounds ſhould be paid for the benefit of ſuch perſon and 
perſons, and to and for, and upon the ſeveral uſes, truits, intents 
and purpoſes mentioned, expreſſed, and declared in and by one 
indenture tripartite, bearing even date with the ſaid bond, and 
made or mentioned to be made between the ſaid Giles Hudſon of 
the firſt part, the ſaid C. H. of the ſecond part, and the ſaid J. D. 
the elder, and J. D. the now defendant, of the third part (one 
part of which ſaid indenture, ſealed with the reſpective ſeals of 
the faid G. H. the faid C. H. J. D. the elder, and J. D. the 
now defendant, they the ſaid defendants now bring into court, 
the date whereof is the day and year laſt aforeſaid), then the ſaid 
obligation was to be void and of no effect, otherwiſe to be and re- 
main in full force and virtue; which ſaid writing-obligatory, at 
the time of the death of the faid G. H. was in full force and ef- 
fect, not ſatisfied, diſcharged, or cancelled : And the ſaid defen- 
dants further ſay, that the ſaid marriage between the ſaid G. H. 
and the faid Catharine Hudſon in the ſaid condition of the ſaid 
writing-obligatory mentioned, after the making of the ſaid writ- 
ing-obligatory, to wit, on the ninth day of January in the year 
laſ aforeſaid, did take effect, to wit, at London, &c. aforeſaid ; 
and the faid Catharine Hudſon furvived the faid G. H. and divers, 
to wit, three children between the faid G. H. and the ſaid C. H. 
were there living at the time of the deceaſe of the ſaid G. H. 
and the ſaid J. D. the now defendant alſo ſurvived the ſaid J. D. 
the elder, who died in the lifetime of the ſaid G. H.; * 
5 and 
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and according to the tenor and effect of the ſaid condition of 

the ſaid writing- obligatory, there was and is due and owing there- 

upon to the ſaid John D. the now defendant, the ſaid ſum of eight 

thouſand ſeven hundred pounds in the ſaid condition mentioned: 

And the ſaid defendants further ſay, that the ſaid G. H. in his Another bond to 
lifetime heretofore, to wit, on the twentieth day of April 2 * „ 
A. D. 1769, to wit, at London, &c. aforeſaid, by his certain 

writing- obligatory, ſealed with his ſeal, and now ſhewn to the 

court of our ſaid lord the king before the king himſelf here, the date 

whereof is the day and year laſt aforeſaid (which ſaid mentioned 

writing obligatory was then and there made for a juſt and true 

debt), acknowledged himſelf to be held and firmly bound to the ſaid 

James Danch in the penal ſum of one thouſand one hundred 

pounds of like lawful money of Great Britain, with and under a 

certain condition thereto ſubſcribed, that if the ſaid G. H. his 

heirs, executors, or adminiſtrators, or any of them, ſhould or 

did pay, or cauſe to be paid unto the ſaid J. Danch the ſum of 

five hundred and fifty pounds with intereſt for the ſame, after the 

rate of five pounds by the hundred pounds by the year, of good 

and law ful money of Great Britain, on the twentieth of Octo- 

ber next enſuing-the date thereof the ſaid laſt mentioned writing- 

obligatory was to be void, or elſe to remain in full force; which 

ſaid laſt· mentioned writing-obligatory, at the time of the death 

of G. H. was in full force and effect, not fatisfied, diſcharged, 

or cancelled, and there was then due and owing thereupon, for 

principal and intereſt of tae ſaid James D. a large ſum of money; 

to wit, the ſum of five hundred and fifty-nine pounds two ſhil- | 
lings and threepence of lawful money of Great Britain: And the That defend- _ 
faid defendants further ſay, that by a certain indenture made on *** * 
the fifteenth of May A. D. 1781, to wit, at Weſtminſter in the — 2 * 
county of Middleſex, between Jonn Thomas Batt eſquire, Fran- cutors, were at- 
cis Hargrave eſquire, and Francis Ruilel gentleman, the major fignees of 2 
part of the commiſſioners named and authorized in and by a com- bankrupt, and 
miſſion of bankruptcy awarded and iſſued againſt William Gines 2 o_— 


and Elenez Atkinſon of Lombard- ſtreet in the city of London, made a divi- 4 


bankers and copartners, of the firſt part, one Navid Caddell and dend, whereby 
William W heatly (by the name and deſcription of David Caddell deſendants are 
of Chancery-lane London, gentleman, meſſenger under the faid e eee, 
commiſſion, and Willam W heatly, of Erith in the county of b 
Kent, eſquire; which ſaid D. C. and William Wheatly, toge- action for fame 
ther with Giles Hudſon of Balinghall- ſtreet in the city of London, which is ſtill de- 
merchant, are proviſional aſſignees of the ſaid bank rupts eſtate Pending. 
and effects, of the ſecond part, and the ſaid Giles Hudſon in his 

lifetime, and the ſaid plaintiffs, by the names and deſcriptions of 

the ſaid Giles Hudſon, John Randall of Southampton- ſtreet 
Bloomſbury, ſhipbuilder, and Samuel Lloyd, of Thames - ſtreet 

London, hopſeller) of the third part (reciting, as thereon is re- 

cited) the ſaid G. H. J. R. and S. L. did for themſelves ſeve- 

rally and reſpectively. and for the ſeveral and reſpective heirs, exe - 

cutors, and 1 covenant, promiſe, and agree to 8 

| 1 
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with the faid commiſſioners, parties to the ſaid indenture, that 
the faid. G. H. J. R. and S. L. their executors, adminiſtrators, 
and aſſigns, ſhould and would, from time to time, and at all times 
thereafter, upon the reaſonable requeſt or other notice to them 
given for that purpoſe, make, render, and give unto the ſaid 
commiſſioners, parties to the ſame indenture, or the major part of 
the ſaĩd commiſſioners, in and by the ſaid commiſſion named and 
authorized, or the major part of the commiſſioners to be named 
in and by any renewed commiſſion which might be awarded againſt 
the ſaid W. G. and E. A. at ſuch time and place as they ſhould 
int, a true, juſt, and perfect account in writing under the 
hands of the ſaid G. H. J. R. and S. L. then executors and ad- 
miniſtrators of all and ſingular the eſtate and effects of the ſaid 
W. G. and E. A. which they the ſaid G. H. J. R. and S. L their 
executors and adminiſtrators, ſhould have then recovered and re- 
ceived by virtue or means of the ſame deed of affignment or 
otherwiſe, and all ſuch monies, as upon ſuch account ſhould ap- 
pear to have been fo had and received, ſhould and would well and 
truly pay and diſtribute, or cauſe to be paid and diſtributed unto 
and amongſt all and every the creditors of the faid W. G. and 
E. A. who had then already fought relief, or ſhould thereafter in 
due time come and ſeek relief under and by virtue of the ſaid 
commiſſion, according to the directions of the ſeveral ſtatutes 
therein mentioned, in proportion to the ſeveral debts owing to 
and proved by them reſpectively under the faid commiſſion, in 
ſuch manner as the faid commiſſioners, or the major part of them, 
ſhould, by an order for that purpoſe, dire& and appoint, as by the 
. fame indenture will more fully appear; by virtue of which ſame 
indenture, they the ſaid G. H. in his lifetime, J. R. and S. L. 
became intitled to all and ſingular the goods and chattels, 
debts, ſum and ſums of money, and all other the eſtate and ef- 
feQs of and belonging unto the ſaid W. G. and E. A. upon the 
truſts in the ſaid indenture mentioned: And the ſaid defendants in 
fact ſay, that at and before the order of dividend hereafter men- 
tioned, divers debts to a large amount, to wit, the ſum of forty- 
three thouſand four hundred and thirty-fix pounds five ſhillings 
and tenpence, were proved under the ſaid commiſſion; and ſundry 
claims were alſo duly made of other debts under the ſaid commiſ- 
ſion to a large amount, to wit, the further ſum of one thouſand 
three hundred and ninety pounds fifteen ſhillings and elevenpence, 
to wit, at Weſtminſter in the county of Middleſex aforeſaid : 
And the faid defendants further fay, that the ſaid G. H. J. R. 
and 8. L. in the lifetime of the faid G. H. and before the time of 
the making of the ſaid order of dividend, had recovered and re- 
ceived divers large ſums of money, part of and ariſing from the 
fale of the eſtates and effects of the ſaid W. G. and E. A. by 
virtue and means of the faid indenture, to wit, at Weſtminſter 
aforeſaid, and afterwards, to wit, on the tenth day of December 
A. D. 1781, at Weſtminſter in the county of Middleſex atore- 
ſaid, the ſaid G. H. J. R. and 8. L. in the lifetime of the ſaid 
5 G. H. 
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G. H. admitted that they had ſufficient money in their. bands to 


pay all the creditors of the bankrupts who had proved their debts 
under the faid commiſſion, and to reſerve for thoſe who had 
claimed under the fame, after the rate of two ſhillings in the pound 


on the reſpective debts fo proved and claimed; and the faid John 
Thomas Batt, Francis Hargrave, and Francis Ruſſel, purſuant 
to the ſaid commiſſion, did then and there order and direct that the 
faid G. H. J. R. and S. L. ſhould forthwith pay and divide unto 
and amongſt all and every the creditors of the {aid bankrupts who 
had proved their debts under the ſaid commiſſion two ſhillings in 
the pound upon ſuch their reſpective debts, and reſerve the fame 
for thoſe who had ſo claimed, until they ſhould have proved ſuch 
their reſpective claims, whereof the ſaid G. H. J. R. and 8. L. 
afterwards, in the lifetime of the ſaid G. H. to wit, on the fame 
day and year laſt aforeſaid, at, &c. aforeſaid, had notice; and 
though more than a reaſonable time has elapſed for that purpoſe, 
yet the faid G. H. J. R. and S. L. in the lifetime of the ſaid 
G. H. did not, nor did any or either of them pay and di- 
ſtribute, nor have the ſaid J. R. and S. L. or any or eicher 
of them, ſince his deceaſe, diſtributed and paid (although 
often . and amongſt the faid creditors of the ſaid 
bankrupts, who had proved the debts under the faid commiſſion 
as aforeſaid, or any of them, two ſhillings in the pound upon ſuch 
their reſpective debts, or any ſum of money whatſoever, but 


the ſame and every part thereof is ſt ill unpaid, contrary to the 


form and effect of the faid indenture, and of the faid covenant-of 
the ſaid Giles Hudſon in that behalf made as aforeſaid : And the 
ſaid defendants, executors and executrix as as aforeſaid, in fact fur- 
ther ſay, that the damages ſuſtained by the ſaid J. J. Batt, F. H. 
and J. R. by reaſon of the non- performance of the ſaid covenant 
in manner aforeſaid, amount to a large ſum of money, to wit, the 
ſum of one thouſand four hundred and thirty. ſix pounds ſeventeen 
ſhillings and eightpence, which ſaid ſum of one thouſand four hun- 


dred and thirty-{ix pounds ſeventeen ſhillings and eightpence is 


due and owing from the faid defendant, as executor and exe- 
cutrix as aforeſaid to the faid J. F. B. F. H. and they the faid 
J. F. B. F. H. and F. R. have brought an action for the ſame, 
which is ſtill depending againſt the ſaid defendants, executors and 
executrix as aforeſaid, to wit, at Weſtminſter aforeſaid in the 


county of Middleſex aforeſaid: And the faid J. D. the now defen- Debts to part- | 


dant, J. Danch, and C. H. further ſay, that the faid'G. H. in his 
lifetime, and at the time of his death, was truly and juſtly indeht 
ed to the ſaid James Danch and one Elizabeth Maynard, widow, 
and one John Cartwright Maynard, partners and joint dealers, in 
the further ſum of one hundred and ten pounds fifteen ſhillings and 
tenpence of like lawful money, for divers goods, wares, and mer- 
chandizes by the faid John D. E. Maynard, and J. C. Maynard 
before that time fold and delivered to the ſaid G. H. and at his 
ſpecial inſtance and requeſt, and for the work and labour, care 
and diligence of the ſaid John Danch, Elizabeth M. and J. C. M. 
before that time done, performed, and beſtowed in and about the 
a buſi- 


nerſhip for goods 
ſold and deli- 
vered, the work 
and labour, &c. 
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buſineſs of the ſaid G. H. and for the ſaid G. H. and at his like 

Another judg: ſpecial inſtance and requeſt : And the ſaid defendants further ſay, 

ment to another that one Ann Hudſon, ſpinſter, after the death of the ſaid G. H. 

perſon, unſatis to wit, in Eaſter term in the twenty- third year of the reign of 

dug elend. our lord the now. king, in the court of our ſaid lord the kin 

omg us exec. before the king himſelf here, to wit, at Weſtminſter afore- 
rocs. faid, by bill without the writ of our ſaid lord the king, and b 

y 

. the conſideration and judgment oſ the ſame court recovered 

againſt the faid defendants, as executors and executrix as afore- 

X aid, ſix hundred and fixty-five pounds nineteen: ſhillings and 

x Fourpence for the damages which he had ſuſtained by reaſon of the 

net performing certain promiſes and undertakings theretofore made 

dy the ſaid G. H. in his lifetime to the ſaid Ann Hudſon, as alſo 

five pounds for her coſts and charges by her about her ſuit in that 

behalf expended, to be levied of the s and chattels which 

were of the ſaid G. H. at the time of his death, and which, aftec 

ſatisfying the ſeveral debts and ſums of money therein mentioned, 

ſhould thereafter come to the hands of the ſaid defendants, or 

any or either of them, to be adminiſtered, as by the record and 

| ings thereof now remaining in the court of our ſaid lord 

the king before the king himſelf here, to wit, at Weſtminſter 

aforeſaid, more fully appears; which ſaid laſt- mentioned judgment 

ſtill remains in full force and effect, not in anywiſe reverſed, ſa- 

| tisfied, or otherwiſe vacated [ there were a great number of other 

For juſt debts. Judgments, ſimilar to the laſt contained in the plea]: And the 

ſaid defendants further ſay, that the ſeveral judgments ſo had and 

obtained by the ſaid Ann Hudſon, &c. &c. &c. &c. &c. reſpec- 

tively againſt them the ſaid defendants, as executors and execu- 

trix as aforeſaid, were had and obtained for a true and juſt debt, 

really and bonafide due and owing from the ſaid G. H. at the time 

of his death to them the ſaid Ann Hudſon, &c. &c. &c. &c. &c. 

reſpeQively, and at the time of the rendering the faid ſeveral judg- 

Flur admini/ra- ments, wholly unpaid and unſatisfied: And the faid defendants 

wit ultra, tour- further ſay, that they have fully adminiſtered all and ſingular the 

teen pounds. goods and chattels which were of the ſaid G. H. at the time of 

his death, which have ever come to the hands of them the faid 

defendants, or any or either of them, to be adminiſtered, except 

— and chattels to the value of ten pounds; and that they 

ave not, nor hath any or either of them, nor had they, or any 

or either of them, at the time of the exhibiting the ſaid bill of the 

ſaid plaintiffs, or at any time ſince, any goods or chattels which 

were of the ſaid G. H. at the time of his death, in their or any 

of their hands, to be adminiſtered (except the ſaid goods and 

chattels to the value aforeſaid, which are not ſufficient to pay and 

ſatisfy the ſeveral debts and ſums of money due and owing in man- 

ner and on the ſeveral occaſions aforeſaid, and which are liable and 

ſubject to the payment and ſatisfaction thereof; and this they the 

faid defendants are ready to verify: -wherefore they pray judg- 

ment if the ſaid plaintiffs ought to have or maintain their afore- 

ſaid action thereof againſt them; and they bring . 
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the letters teſtamentary of the ſaid G. H. deceaſed, whereby it 
fully appears to the court here that they the ſaid defendants a 
executors and executrix of the laſt will and teſtament of the ſaid 
G. H. deceaſed, and have the execution thereof, &e. 

With Drawn by Mx. Tripp. 


againſt prays a day to imparl to the Special replica- 
HicFoRD, CLERK, AND ANOTHER | ſaid plea,” and it is granted tion to a plea of 
ADMINISTRATOR, &. bim, &c.'and thereupon 4 % tung ed 
day is given to the parties aforeſaid, to come before our lord the che ſoimg forth 
king at Weſtminſter, on Tueſday next after the eighth day of St. and ferving of 
Hilary, that is to ſay, for the ſaid plaintiff to imparl to the ſaid /arirer, and chat 
pleas and then to reply to the ſame, &c. at which day, before our t the time of 
d the king at Weſtminſter, came the parties aforeſaid by their = _ SOD . 
-attornies aforeſaid: And the ſaid plaintiff ſays, that he, by reaſon had an:ts in this 
of any thing by the ſaid defendants in their faid plea above alledg- hands ſufficiem, 
ed, ought not to be barred from having his aforeſaid action - ar 
of maintained againft the faid defendants; becauſe he faith that he 
the ſaid haintif, for the recovery of his damages by him ſuſtained 
on oc of the not performing of the ſaid promiſes and under - 
takings in the ſajd declaration mentioned, after the death of the 
ſaid Anthony Croſſe, to wit, on the fifth day of September, in the 
twentieth year of the reign of our lord the now king, ſued and 
proſecuted out of the court of our lord the now king, before the 
king himſelf (the faid court then and ſtill being held at Weſtmin- 
ſter in the county of Middleſex), a certain writ of our faid lord 
the king, called a latitat, againſt the faid defendant, directed to the 
ſheriff of Glouceſterſhire, by which ſaid writ our ſaid lord the 
king commanded the ſaid ſheriff that he ſhould take the ſaid de- 
* by the names and deſcription of, &c. if they might be 
found in his baili wick, and them ſafely keep, ſo that the ſaid 
ſheriff might have their bodies before our lord the king at Weſt- 1 
minſter, on Monday next after the morrow of All Souls then next A 
following, to anſwer unto the ſaid plaintiff in a plea of treſpaſs, and 
that the ſaid ſheriff ſhould have there then that writ, as by the ſaid 
vrit may more fully and at large appear; which faid writ ſo ſued 
and — out of the ſaid court by the ſaid plaintiff againſt 
the ſaid defendants, with intent that the ſaid defendants might 
each be ſued reſpectively with a copy thereof according to the 
form of the ſtatute in ſuch caſe made and provided, and be there- 
by compelled to file and put in common bail at the return thereof 
in the ſaid court of our ſaid lord the king, before the king himſelf, 
at the ſuit of the ſaid plaintiff, and that the ſaid plaintiff might, 
upon ſuch their filing and putting in ſuch their common bail, ex- 
hibit his bill againſt the aid defendants, as adminiſtrators afore- 
ſaid, all and — the goods and chattels, rights and credits, 
which were of the ſaid Anthony Croſſe deceaſed, at the time of 
his death, with the will of the ſaid Anthony annexed, for the re- 
covery of-his-damages aforeſaid: And the ſaid plaintiff further m_ 


surrn, BXECUTOR, &cc- AND the faid plaintiff 


ExECUTORS, &c.—REJOINDER. 


that aſterwards, to wit, on the eleventh day of September, in the 
- twentieth year aforeſaid, the ſaid Henry, one of the defendantz, 
was ſerved in due manner with a copy of the ſaid writ, and aſter- 
5 wards, to wit, on the ſixth day of October, in the year aforeſaid, 
” the faid John, the other of the defendants, was likewiſe ſued with 
| a copy of the ſaid writ, according to the form of the ſtatute in ſuch 
caſe made and provided, to wit, at Yate, and then and there had 
notice of the ſaid ſuit of the ſaid plaintiff: And the ſaid plaintiff 
Further faith, that at the return of the ſaid writ, on Monday next 
* aſter the morrow of All Souls therein mentioned, before our lord 
her -- the king at Weſtminſter, came, as well the ſaid plaintiff, by his 
aid attorney as the ſaid defendants, by Edward Chum, the younger, 
their attorney aforeſaid, and thereupon the ſaid plaintiff then and 
there, to wit, in and of Michaelmas term, in the twenty- firſt 
- year of the reign of the now king, exhibited his bill againſt the 
Maid defendants in the ſaid court here, in manner and form afore- 
faid: And the ſaid plaintiff ſays, that the ſaid defendants, at the 
time of the ſaid ſuing and proſecuting of the ſaid writ of /atitat out 
of the ſaid court here, and afterwards and after the ſaid defendants 
were ſerved with copies thereof, and had notice of the ſaid ſuit of 
the ſaid plaintiff as aforeſaid, had divers goods and chattels which 
were of the ſaid A. C. deceaſed, at the time of his death in their 
hands to be adminiſtered, to the value of the damages aforeſaid, 
by the ſaid plaintiff above demanded, wherewith the ſaid defend- 
ants might and ought to have ſatisfied the ſaid plaintiff his damages 
aforeſaid, to wit, at Y ate, aforeſaid; and this he is ready to verify: 
.  wherefore he prays judgment and his damages, by reaſon of the 
premiſes to be adjudged to him, &.  FosTER Bower. 


Rejoinder, ad- H1GroRD, CLERK, AND And | the - faid- defend- 


mitting the ſu- ANOTHER ADMINISTRATOR, &c. {, ants, as to the ſaid plea 
ing out and | at the ſuit of of the faid - plaintiff by 
ferving of SMITH, EXECUTOR, &c. him above pleaded by way 
"hat deten dam Of reply to the ſaid plea of the ſaid defendants by them above plead- 
had not affets, ed in bar, ſay, that notwithſtanding any thing by the ſaid plaintiff 
&. in his ſaid plea ſo pleaded by way of reply alledged, he the ſaid 
plaintiff ought not to have his aforeſaid action thereof maintained 

inſt them; becauſe they ſay that though true it is that the ſaid 

Shiocif did ſue and proſecute out of the ſaid court of our ſaid lord 

the king, before the king himſelf now here, the ſaid writ of latitat 

in his ſaid plea ſo pleaded by way of reply mentioned, and that they 

the faid defendants were reſpectively ſerved with a copy thereof, 

and had notice of the ſaid ſuit of the ſaid plaintiff, as the faid plain- 

tiff hath above in his faid plea ſo pleaded by way of reply alledged, 

yet, for rejoinder in this behalf, — defendants ſay, that 

they the ſaid defendants had not at the time af the ſuing and pro- 

ſecuting of the ſaid writ of latitat out of the ſaid court here, and 

afterwards and after the ſaid defendants were ſued with copies 

thereof, and had notice of the ſaid fuit of the ſaid plaintiff as 

aforeſaid, or at any or either of thoſe times, goods or _ 

, Which 
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which were of the faid A. C. at the time of his death, in their 
hands to be adminiſtered, wherewith he might or could have ſatis- 
fied the ſaid plaintiff his damages aforeſaid, or any part thereof, 
in manner . form as the ſaid aintiff hath above in his faid plea 
by him above pleaded by way of reply alledged ; and of this the 
ſaid defendants put themſelves upon the country, Ts A 
V. LAWES. 


BoL rox, AND ANOTHER EXECUTORS, ) AND the ſaid defend- Plea of ſuperior 
| ants, by A. B. their at- debts, to wit, a 


at the ſuit of | torney, come and defend un 
EcCLEs, GENT. ONE, &c. the wrong and injury, ,- "dk bas . 


when, &c. and ſay, that the ſaid plaintiff ought not to have or main- bankrupft a- 
tain his aforeſaid ation againſt them; becauſe they ſay that they gainſt defend- 
the ſaid defendants have fully adminiftered all and ſingular the ants teſtator, in 
s and chattels which were of the ſaid T. W. deceaſed, at the „ 
time of his death, and which have ever come to the hands of the ſaid Randing, ae 
defendants, and that they have not, nor hath either of them, nor at the ney expended 
time of the exhibiting of the bill of the ſaid plaintiff, or at any by one of the 
time afterwards, had they or either of them, in their or either of fexendants in 
their hands or poſſeſſion, any goods or chattels which were of the {17 ot 
faid T. W. deceaſed, at the time of his death unadminiſtered, teſtator's debts, 
whereby the ſaid plaintiff could or might have been ſatisfied his and ptere admini- 
damages on — wan of the non-performance of the faid ſeveral freverunt præter 
| promiſes and undertakings in the ſaid declaration mentioned, or ns 
any part thereof; and they the ſaid defendants are ready to 0 * 
verify, wherefore they pray judgment if the ſaid plaintiff ought to which they are 
have or maintain his aforeſaid action againſt them, &c.: And for charged. 
further plea in this behalf, they the ſaid defendants, by leave, &c. 
ſay, that the ſaid plaintiff ought not to have or maintain his afore- 
ſaid action thereof againſt them; becauſe they ſay, that one Rich- 
ard Parkes and one Daniel Morgan, as aſſignees of the eſtates 
and effects of one Thomas Downing, a bankrupt within the true 
intent and meaning of the ſeveral ſtatutes made, and then and now 
in force concerning bankrupts, ſome or one of them, in the life- 
time of the ſaid T. W. deceaſed, to wit, in Michaelmas term, in 
the twenty-firſt year of the reign of our lord the now king, in the 
court of our ſaid lord the king, before the king himſelf (the ſaid 
court then and ſtill being held at Weſtminſter in the county of 
Middleſex), by the conſideration of the ſaid court, recovered 
. againſt the ſaid T. W. one hundred and fifty- five pounds of law- 
ful, &c. which, in and by the ſaid court of our ſaid lord the king, 
before the king himſelf, were adjudged to them the ſaid R. P. and 
D. M. as ſuch aſſignees as aforeſaid, for their damages which they 
had ſuſtained, as well on occaſion of the not performing certain 
promiſes and undertakings by the ſaid T. W. in his lifetime, and 
before the faid J. D. became ſuch bankrupt as aforeſaid, made to 
the ſaid J. D. as for their coſts and charges by them about their 
ſuit in that behalf expended, whereof the ſaid T. W. in his life- 
Vor, III. * | time 
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time was convicted, as by the record and proceedings thereof te- 
maining in the ſaid court of our ſaid lord the king, before the king 
himſelf here, more fully and at large appears; which ſaid judg- 
ment has not been in any manner reverſed, annulled, ſet aſide, or 
vacated, but is {till in full force, ſtrength and effect, for a part of 
the money therein mentioned, that is to ſay, for the ſum of one 
hundred pounds, which til] remains unpaid and unſatisfied, to 
wit, at Weſtminſter aforeſaid: And the ſaid defendants further 
ſay, that the ſaid T. W. deceaſed, in his lifetime, to wit, on the 
fourteenth day of June A, D. 1775, at Weſtminſter aforeſaid; 
by his certain writing-obligatory, bearing date the day and year 
laſt aforeſaid, and ſealed with his ſeal, and then and there made for a 
| true and juſt debt, acknowledged himſelf to be held and firmly 
One of defend- bound to one Joſeph Saunders: And the ſaid defendants further 
ants paid away ſay, that the ſaid I. W. in his lifetime, [there were ſeveral other 
= diſcharge cf outſtanding bonds pleaded]: - And the faid defendants further ſay, 
teſtator s debts, that J. B. (one of the defendants), ſo being ſuch executor as afore- 
ſaid, after the deceaſe of the ſaid T. W. and before the exhibiting 
of the {aid bill of the ſaid plaintiff againſt them the ſaid defendants, 
to wit, on, &c. at, &c. advanced, diſburſed, paid, laid out, and: 
expended divers ſums of money, in the whole amounting. to a large 
ſum of money, to wit, the ſum of. five hundred pounds of lawful: 
money of Great Britain, of his own proper monies, in and about 
the payment, ſatisfaction, and diſcharge of divers true and juſt 
debts, which were due and owing by and from the ſaid T. W. at 
the time of his deceaſe, and for and on account and in reſpect * 
to the perſonal eſtate of the ſaid T. W. which ſaid ſum of five 
hundred pounds, fo by the ſaid J. B. advanced, diſburſed, paid, 
laid out, and expended as aforeſaid, at the time of the exhibiting 
of the ſaid bill of the ſaid plaintiff againſt them the ſaid defendants, 
remained and continued, and ſtill doth remain and continue wholly 
in arrear, unpaid and unſatisfied, to him the ſaid J. B. to wit, at 
Weſtminſter aforeſaid: And they the ſaid defendants further ſay, 
that the ſaid ſeveral writings-obligatory herein before mentioned 
are, and each and every of them is ſtill outſtanding, unpaid, and 
Plane adminifira - unſatisfied, to wit, at Weſtminſter aforeſaid : And they the ſaid 
wit except gl. defendants further ſay, that they have fully adminiſtered all and 
which is not ſingular the goods and chattels, rights and credits, which were of 
. n the ſaid T. W. deceaſed, at the time of his death, which have 
4 come to the hands of them the ſaid defendants, or either of them, 
to be adminiſtered, and that they have not, nor hath either of 
them, nor had they or either of them, at the time of exhibiting 
the ſaid bill of the ſaid plaintiff againſt them, or at any other time 
fince, any goods or chattels which were of the ſaid T. W. de- 
ceaſed, at the time of his death in their or in either of their hands 
to be adminiſtered, except goods and chattels to the value of five 
pounds, which are not ſufficient to pay or ſatisfy the ſaid judg- 
ments and writings-obligatory herein before mentioned, and the 
aforeſaid demand of him the ſaid J. B. to which they are bound 
and chargeable; and this they are ready to verify; wherefore they 
| | pray 


4 
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pray judgment if the ſaid plaintiff ought to have or maintain his 
aforeſaid action againſt them, &c, ef i W 


W. BALDWIN. | 


| at the ſuit of fendant, by A. B. her 
Bacon AND ANOTHER EXECUToRS, &c. ] attorney, comes and 
defends the wrong and injury, when, &c. and ſays, that the ſaid 
plaintiffs ought not to have and maintain their ſaid action againſt 
her ; becauſe ſhe ſays that one Frederick Young and Elizabeth 
his then wife, in the lifetime of the ſaid, &c. [defendant's teſtator] 
to wit, in Eaſter term, in the fifteenth year of the reign of our 
lord the now king, in his majeſty's court, before Sir Wilkam 
De Grey, knt. and his companions, then his majeſty's juſtices, 
of the bench at Weſtminſter, by the conſideration of that = 
recovered againſt the ſaid, &c. [defendant's teſtator], as well a 
certain debt of two thouſand pounds, as alſo nineteen pounds fif- 
teen ſhillings, which in and by the ſaid court of our ſaid lord the 
king of the bench, were adjudged to the ſaid F. V. and Elizabeth 
his wife, for the damages which they had ſuſtained, as well on 
occaſion of the detaining of that debt, as for their coſts and char- 
ges by them about their ſuit in that behalf expended, whereof the 
ſaid John [defendant's teſtator], in his lifetime, was convicted, 
as by the faid record and proceedings thereof remaining in the ſaid 
court of our faid lord the king of the bench at Weſtminſter afore- 
ſaid, more fully and at large appears, which ſaid judgment, fo had 
and obtained, was ſo had and obtained for a juſt and true debt; and 
the ſaid judgment ſtill remains in its full force, ſtrength, and effect, 
not reverſed, annulled, ſet aſide, or in any wile paid off or ſatisfied: 
And the faid defendant further faith, that ſhe hath fully admini- 
ſtered all and fingular the goods and chattels which were of the 
ſaid, &c. {defendant's teitator], deceaſed, at the time of his death, 
which have ever come to her hands to be adminiſtered, except 
goods and chattels to the value of three hundred and ninety-four 
pounds, to wit, at, &c. aforeſaid; and that ſhe the ſaid defendant 


KAYSHAM), EXECUTRIX, &c. © } AND the faid de- 


hath not, nor on the day of exnibiting, &c. or at any time ſince, 


had ſhe any goods or chattels which were of the ſaid, &c. [defend- 


Plea of Jups- 
MENT RE- 
COVERED in C. 
B. at the ſuit of 
plaintiffs baron 
and feme, 


ant's teſtator ], deceaſed, at the time of his death in her hands to 


be adminiſtered, except the goods and chattels to the value of the 


ſaid three hundred and ninety- four pounds, which are not ſufficient 
to pay off and diſcharge the money due and owing on the ſaid 
judgment ſo recovered as aforeſaid, to which they are charged; 


and this ſhe is ready to verify ; wherefore ſhe prays judgment if 


the ſaid plaintiffs ought to have or maintain their aforeſaid action 
againſt her, &c. | V. LAwEs. 


at the ſuit of notwithſtanding any thing by the 
SPELDON, EXECUTOR, &c. - ſaid defendant above in pleading 
alledged, they the ſaid plaintiffs ought not to be barred from hav- 
OE 2 ing 


BLACKESToON AND na AND the faid plaintiffs ſay, that 


Replication to a 
plea of ſuperior 
debt pleaded. 


{ 


244 REPLICATION.—- SUPERIOR DEBT. 


ing and maintaining their aforeſaid action againſt him the ſaid de- 
fendant ; becauſe, proteſting that the ſaid plea and the matter 
therein contained, in manner and form as the fame are above 
pleaded and ſet forth, are not ſufficient in law to bar them the ſaid 
plaintiffs from having and maintaining their aforeſaid action 
againſt him the ſaid defendant, for replication in this behalf the 
ſay, that after the making of the ſaid writing-obligatory in the 
faid plea alledged to have been made by the ſaid W. S. [defendant's 
teſtator], to the ſaid John Baker in the ſaid plea mentioned, and 
= before the pleading the faid plea, to wit, on the firſt day of Janu- 
ary A. D. 1783, the ſaid writing-obligatory to the ſaid John Baker 
and all money thereon due and payable, was fully paid off, diſ- 
charged, and fatisfied unto him the ſaid John Baker, to wit, at 
Weſtminſter, &c. : But the ſaid plaintiffs in fact further ſay, that 
notwithſtanding ſuch payment and diſcharge of the ſaid writing- 
obligatory to the ſaid John Baker as aforeſaid, the faid writing- 
obligatory is ſtill kept on foot uncancelled, by the fraud and 
covin of the ſaid defendant, with intent to defraud them the 
ſaid plaintiffs of their damages by them ſuſtained on occaſion of 
the premiſes in the ſaid declaration mentioned; and this they are 
ready to verify; wherefore they pray judgment and their damages 
by them ſuſtained on occaſion of the Bid premiſes, to be adjudged 
to them, &c. Shs 
It does not appear by the inſtructions commonly ſo ; but I think it is ſuffici. 
when or by whom the bond in queſtion ently certain to meet any objection. 
was paid, I have therefore drawn the V. Lawss, 
| replication very open, and perhaps un- | 


Plea by execu- Bgyan, EXECUTOR, P1 AND the ſaid defendant, by A. B 


tor, that teſta- & * "BS 
: at the ſuit of his attorney, comes and defends the 
e | MoFrFATT. wrong and injury, when, &c. and 


laſt Counts, and AS to the firſt, ſecond, and laſt Counts in the ſaid declaration, ſays, 
as to the 3d that the faid J. B. teſtator, non aſſumpſit And as to the 3d Count 
Count, divers in the ſaid declaration mentioned, he the ſaid defendant ſays, that 
_— 7 the faid plaintiff actio non; becauſe he faith that the ſaid J. B. the 
tator to defend. teſtator, in his lifetime, to wit, on the twenty-fifth day of March 
ant himſelf, and 1973, at London aforeſaid, in the pariſh and ward aforeſaid, by 
Plene adminiſtre- his certain writing-obligatory, ſealed with his ſeal, and the 
Ant dunn ics court of our lord the king now here ſhewn, the date whereof is 
— 2 the day and year laſt aforeſaid, and then and there made for a juſt 
latistacton. and true debt, acknowledged himſelf to be held and firmly bound 
to the ſaid defendant in the ſum of ten thouſand pounds of lawful, 

&c. to be paid to the ſaid defendant when he the ſaid J. B. ſhould 

be thereunto required, with a condition thereto ſubſcribed, that 

if the ſaid J. B. his heirs, executors, or adminiſtrators, ſhould and 

did well and truly pay, or cauſe to be paid unto the ſaid defendant, 

his executors, adminiſtrators, or aſſigns, the full ſum of five 

thouſand pounds of good and lawful money of Great Britain, on 


or before the twenty-ſixth day of March 1774, * 
W 


OUTSTANDING BONDS. 


lawful intereſt for the ſame, then that obligation to be void; or 


elſe to remain in full force and virtue ; which writing-obligatory, 
at the time of the death of the ſaid J. B. was in full force and 
effect, not ſatisfied, diſcharged, or cancelled ; and at the time of 
the death of the ſaid J. B. there was due to the ſaid defendant upon 
the ſaid writing-obligatory of the ſaid J. B. for principal and in- 
tereſt, the ſum of five thouſand and fifteen pounds five ſhillings : 
And the ſaid defendant further ſaith, that the faid J. B. in his life- 
time, to wit, on the ſaid twenty- ſixth of March A. D. 1773» at, 
&c. aforeſaid, by his certain other writing- obligatory, ſealed, &c. 
[ſet out another bond as before] to the defendant on the penal ſum 
of twelve thouſand pounds, conditioned for the payment of ſix thou- 
ſand pounds on the twenty-ſixth day of March 1776, upon which 
fix thouſand and eighteen pounds eighteen ſhillings was due for 
principal and intereſt at teſtator's death: And the ſaid defendant 
further ſaith, that the ſaid J. B. in his lifetime, to wit, on the 
eighteenth of April 1773, at, &c. aforeſaid, made his laſt will 
and teftament in writing, and thereby conſtituted and appointed 
the ſaid defendant executor thereof, and afterwards, to wit, on the 
day and year laſt aforeſaid, there died, without altering or revok- 
ing the ſame, after whoſe death the ſaid defendant there proved 
the ſaid will, and took upon himſelf the burthen of the execution 
thereof: And the ſaid defendant further faith, that he hath fully 
adminiſtered all and ſingular the goods and chattels, rights and 
credits, which were of the ſaid J. B. at the time of his death, 
which have come to the hands of the ſaid defendant to be admini- 
ſtered; and that he hath not any goods or chattels which were of 
the ſaid J. B. at the time of his death in his hands to be adminiſter- 
ed, nor had any on the day of exhibiting, &c. or at any time ſince, 
except goods and chattels to the value of four thouſand one hun- 
dred and ſeventeen pounds two ſhillings and fixpence, which were 
not ſufficient to ſatisfy and diſcharge the writing-obligatory afore- 


faid, or the money due thereon, and which he the ſaid defendant 


retains in his hands towards ſatisfaction thereof; and this, &c. ; 
wherefore, &c. if, &c. F. BULLER, 


AND the ſaid Thomas and Edward, by John W. their attorney, 
come and defend the wrong and injury, when, &c. and ſay, that 
the ſaid Catharine ought not to have or maintain her aforeſaid 
action thereof againſt them; becauſe they ſay that they have fully 
adminiſtered all the goods and chattels which were of the ſaid 
Sarah at the time of her death, which have come to their or either 
of their hands to be adminiſtered ; and that they have not nor hath 
either of them any goods or chattels which were of the faid 
Sarah at the time of her death' to be adminiſtered ; nor had any 
on the day of exhibiting the bill of the ſaid Catharine, nor at any 
time afterwards ; and this they are ready to verify; wherefore they 
pray judgment if the ſaid Catharine ought to have or maintain her 
aforeſaid action thereof againſt them, &c. W. BALDwiN. 


3 AND 


245 


Plene admimſfira- 


vit by admini · 


ſtrators. 
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Plea of flene ad. © AND the ſaid William Hawes, by John Nix his attorney, 


miniſtr a vit 7 
outſtanding 
bond. 


comes and defends the wrong and injury, when, &c. and ſays, 
that the ſaid Robert Mein ought not to have or maintain his afore. 
ſaid action thereof againſt him; becauſe he fays that the ſaid 
William Hawes hath fully adminiſtered all and fingular the goods 
and chattels which were of the ſaid Elizabeth Bell at the time of 
her death, which have ever come to the hands of him the ſaid 


William Hawes to be adminiſtered ; and that he hath not, nor on 


the day of the exhibiting of the bill of the ſaid Robert Mein, or at 
any time ſince, had any goods and chattels which were of the 
ſaid Elizabeth Bell at the time of her death in his hands to be ad- 
miniſtered ; and this he is ready to verify ; wherefore he prays 
judgment if the ſaid Robert Mein ought to have or maintain his 
aforeſaid action thereof againſt him: And for further plea in this 
behalf, the ſaid William Hawes, by leave of the court here for this 
purpoſe firſt had and obtained, according to the form of the ſtatute 
in ſuch caſe made and provided, ſays, that he the ſaid Robert 
Mein ought not to have or maintain his aforeſaid action thereof 
againſt him; becauſe he ſays that the ſaid Elizabeth Bell, in her 
lifetime, to wit, on the thirteenth day of December in the year 
of Our Lord 1765, at Maidſtone aforeſaid, in the county afore- 


| faid, by her writing-obligatory, ſealed with her ſeal, became 


bound to one Stephen Flower in the ſum of ſeventy-ſeven pounds 
and five ſhillings of lawful money of Great Britain, to be paid to 
the ſaid Stephen Flower whenever the faid Elizabeth Bell ſhould 
be thereto afterwards requeſted ; which ſaid writing-obligatory, 
at the time of the death of the ſaid Elizabeth Bell, was and till is 
in full force, not releaſed, cancelled, annulled, or in any wiſe 
paid or ſatisfied : And the ſaid William Hawes further fays, that 
he the ſaid William Hawes hath fully adminiſtered all and ſingular 
the goods and chattels which were of the ſaid Elizabeth Bell at the 
time of her death, and which have come to the hands of him the ſaid 
William Hawes to be adminiſtered, except goods and chattels to 
the value of five pounds ; and that he the faid William Hawes 
hath not, nor on the day of the exhibiting of the bill of the faid 
Robert Mein, or at any time ſince, had any goods or chattels 
which were of the ſaid Elizabeth Bell at the time of her death, in 
his hands to be adminiſtered, except the ſaid goods and chattels to 
the value of the ſaid five pounds, which are not ſufficient to ſatisfy 
the ſaid debt ſo due and owing on the ſaid writing-obligatory, and 


which are ſubject and liable to the payment and ſatisfaction there- 


of; and this he the ſaid William is ready to verify; wherefore he 
prays judgment if the ſaid Robert Mein ought to have or maintain 
his aforeſaid action thereof againſt him, &c. 


* 
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AND the ſaid Benjamin and John, by A. B. their attorney, Plea, non-of- 
come and defend the wrong and injury, when, &c.; and as to the t 35 | 


ſeveral promiſes and undertakings in the ſaid declaration of the 
faid Catharine, Agatha, and Johanna, above ſuppoſed to be made 


part, and as to 
reſidue plea of 
foreign attach- 


by the faid Benjamin and John, as to all the faid ſeveral ſums of ment. 


money in the ſaid declaration mentioned, except as to ſeventy- 
nine pounds and ninepence, parcel thereof, they the ſaid Benjamin 
and John ſay, that they did not undertake or promiſe in manner 
and form as the ſaid Catharine, Agatha, and Johanna have above 
declared againſt them; and of this they put themſelves upon the 
country, & .: And as to the ſaid ſeveral promiſes and undertakings 
above ſuppoſed to be made by the ſaid Benjamin and John, as to 
the ſaid ſum of ſeventy-nine pounds and ninepence, the ſaid Ben- 
jamin and John ſay, that the ſaid Catharine, Agatha, and Johanna 
ought not to have their aforeſaid action thereof maititained againſt 


them; becauſe they the ſaid Benjamin and John ſay, that the Cuſtom of the 


city of London is, and time out of mind hath been, an ancient 
city, and that there now is, and time immemorial hath been, a 
certain cuſtom uſed and approved within the ſame city, that is to 
ſay, that if any perſon be or hath been indebted to any other per- 
ſon within the ſaid city in- any ſum of money, and for recovery 
thereof ſuch perſon affirm, or hath affirmed, a bill original in 
debt in the court of his preſent majeſty or his predeceſſors, kings 
- or queens of England, held or to be holden before the mayor and 
aldermen of the ſaid city for the time being, in the chamber of 
the Guildhall of the ſaid city, within the faid city, according to the 
cuſtom of the ſaid city, againſt ſuch perſon fo indebted, and by 
virtue of ſuch bill original it be or hath been commanded by the 
ſaid court to any of the ſerjeants at mace of the ſaid mayor and 
aldermen for the time being, and a miniſter of the faid court, to. 
ſummon fuch perſon named defendant in the faid bill original, to 
be and appear in the faid court held before the mayor and aldermen 
of the ſaid city for the time being, in the chamber of the Guildhall 
of the ſaid city, to anſwer the plaintiff on ſuch bill original; and 
if ſuch ſerjeant at mace and miniſter of the ſaid court, by virtue of 
ſuch precept, return and certify, or hath returned and certified, to 
the ſaid court holden as aforeſaid, that ſuch defendant in the bill 
original hath or had nothing within the liberties of the ſaid city, by 
which or whereby he can or could be ſummoned, nor is nor was 
to be found within the ſame city, and ſuch defendant at that court 
being ſolemnly called, doth not appear, or hath not appeared, but 
makes or hath made default, and in the ſame court it be or hath 
been teſtified or notified to the ſame court by the plaintiff in the 
faid original bill, that any othgr perſon be or hath been indebted to 
any ſuch defendant in any ſum of money amounting to the ſum of 
the debt in ſuch bill original ſpecified, or any part thereof, then, 
at the petition of ſuch plaintiff, it is and hath, been commanded by 
the ſaid court to one of the ſerjeants at mace and a miniſter of the 
faid court, to attach ſuch defendant in ſuch bill named by ſuch 
ſum of money ſo being in the hands or cuſtody of ſuch other per- 


R 4 ſon, 


city of Loadon. 
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ſon, fo that ſuch defendant be and appear at the faid court, or at the 
then next court held or to be holden before the faid mayor. and 
aldermen as aforeſaid, to anfwer ſuch plaintiff of and in the plea in 
fuch his bill original ſpecified ; and if ſuch ſerjeant at mace and 
miniſter of the ſame court, at the ſame or at the then next court, 
held or to be holden as aforeſaid, return and certify to the ſaid 


court, ſuch defendant to be attached by ſuch ſum of money ſo be- 


ing in the hands and cuſtody of ſuch other perſon, and the ſame 
ſum in the hands and cuftody of ſuch other perſon defendant, fo that 
ſach defendant in ſuch bill original named be and appear at ſuch ſame, 
or the then next court, held or to be holden as aforeſaid, to 
anſwer ſuch plaintiff in the plea in ſuch bill original ſpecified ; and 


if ſuch defendants at that and three other courts from thence next 


ſeverally held or to be holden before the mayor and aldermen of the 
ſaid city as aforeſaid, that is to ſay, at four ſuch courts, be or 
hath been ſolemnly called and appears not, or hath not appeared, 
but makes or hath made default, and ſuch defaults, according to 


the cuſtom of the ſaid city, be recorded againft ſuch perſon, de- 


fendant, after ſuch attachment made as aforeſaid, ſuch plaintiff in 
ſuch bill original named, at every ſuch four courts, in his proper 
perſon or by his attorney, appearing and offering himſelf againſt 
ſach defendant in the plea in ſuch bil originally ſpecified, accord- 
ing to the cuſtom of the ſaid city, then, at the laſt of ſuch four 
courts, or at any court held or to be holden as aforeſaid, after ſuch - 
four defaults recorded as aforeſaid, at the petition of ſuch plaintiff 
in ſuch. bill original named made to the ſaid court, it is and hath 
been uſed for the ſaid court to command ſuch, or any other ſer- 
jeant at mace and miniſter of the ſaid court, to warn ſuch other 
perſon, according to the cuſtom of the ſaid city, to be and appear 
at any court afterwards to be holden before the mayor and alder- 
men for the time being as aforeſaid, to ſhew if any thing he hath 
or know of to ſay for himſelf, why ſuch plaintiff in ſuch bill origi- 
nal named ought not to have execution of ſuch ſum ſo attached as 
aforeſaid z and if at ſuch court ſuch ſerjeant at mace return and 
certify to the ſame court, ſuch other perſon in whoſe hands ſuch 
ſum of money is or hath heen attached as aforeſaid, to be warned 
acording to the cuſtom of the ſaid city, to be and appear at the 
ſame court to ſhew cauſe as aforeſaid ; and if ſuch perſon ſo warned, 
being ſolemnly called at ſuch court, doth not appear or hath not 


appeared, but makes or hath made default, then it is, and time 


immemorial as aforeſaid hath been, uſed and accuſtomed for the 
ſaid court to award ſuch plaintiff to have execution of ſuch ſum 
ſo attached as aforeſaid, to ſatisfy ſuch plaintiff*s debt on ſuch bill 


original ſpecified, or ſo much thereof as ſuch ſum ſo attached ex- 


tends or hath extended to fatisfy, by ſufficient pledges to be found 
and given by ſuch plaintiff in ſuch bill original named in the ſame 
court, according to the cuſtom of the ſame city, to reſtore to ſuch 
defendant fuch ſum of money ſo attached as aforeſaid, if ſuch de- 
fendant, within a year and a day from thence next enſuing, come 
or hath come into the ſaid court holden as aforeſaid, and diſproves 
or hath diſproved, or avoided the ſaid debt in the ſaid bill original 

contained, 
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contained, 8 the cuſtom of the ſaid city from time im- 
memorial as aforeſaid uſed and approved, and that after ſuch pledges 

found and execution had of fuch ſum ſo in the hands and cuſtody 

of ſuch other perſon attached and defended by the plaintiff in ſuch 

bill original named, ſuch other perſon, in whoſe hands or cuſtody 

ſuch ſum is or hath been attached as aforeſaid, is and hath been diſ- 

charged againſt fuch defendant of the faid ſum fo attached and had 

in execution as aforeſaid ; and ſuch defendant in ſuch original bill 

named, is and hath been diſcharged againſt ſuch plaintiff of ſuch 

money of his debt in ſuch bill original demanded by ſuch plaintiff, 

ſolong as ſuch judgment and execution remain in ems and effect, 2 
not revoked nor diſproved by ſuch defendant; and if ſuch ſum of 

money ſo attached and defended and in execution, amounts not or 

hath not amounted to the whole ſum of the debt in and by the faid 

bill original demanded by ſuch plaintiff againſt ſuch defendant, 

then ſuch plaintiff, by the cuſtom of the ſaid court, is, and from time 

immemorial as aforeſaid hath been uſed and accuſtomed to have 

proceſs againſt ſuch defendant, according to the cuſtom of the 

ſaid city, for the reſidue of his ſaid debt, as by him in ſuch bill 

original demanded : And the ſaid Benjamin and John further ſay, Cuftomsof Lon- 
that the faid euſtom and all other cuſtoms of the ſaid city obtained don were co 
and uſed in the ſame city, during all the time aforeſaid by authori- firmed by a@ of 
ty of a parliament of Richard the Second, late king of England, &c. ene ger 
after the conqueſt, holden at Weſtminſter in the ſeventh year of 

his reign, were ratified and confirmed to the then mayor and com- ; 
monalty and citizens of the ſaid city and their ſucceſſors : And the Defendants fay, 
ſaid Benjamin and John further ſay, that one Thomas Garner that one Tho- 
and Joſeph Aſhmore of London, merchants, before the day of rag 
exhibiting the bill of the faid Catharine, Agatha, and Johanna, to more, befare the 
wit, on the ſixteenth day of July in the nineteenth year of the exhibiting of 
reign of his preſent majeſty, in their proper perſons, came into plaintiff*s bill, 
the king's majeſty's court, holden before Samuel Plumbe; eſquire, un inp the 
then mayor of the city of London, and the aldermen of the faid ne DS 
city, in the chamber of the Guildhall of the ſaid city of London, dermen. 
ſituate in the pariſh of St. Lawrence Jewry, in the ward of Cheap, 6 
London aforeſaid, according to the cuſtom of the ſaid city, and Affirmed a bill 
then and there in the fame court, by the names of Thomas Gar- dis 1 
ner and Joſeph Aſhmore, affirmed a certain bill original againſt the Ciaſer Tamm 
widow of Claſper Tamm and (a) Moller, in a plea of debt upon and Moller in 
demand of fix hundred pounds of lawful money of Great Britain, debt for 600l. 
the tenor of which ſaid bill original follows in theſe words: which bill fol- 
that is to ſay, Thomas Garner and Joſeph Aſhmore, by Wil- lows in theſe 
liam Naſh their attorney, demand againſt the widow of Claſper words. 
Tamm and Moller, fix hundred pounds of Jawful money of 

Great Britain, which they owe to and detain from the faid 

plaintiffs; For that on the fifteenth day of July, in the nineteenth 

year of the reign of our ſovereign lord George the third, at 

the __ of St. Helen, London, the ſaid defendants, for and in 
Conſideration of divers ſums of money before that time due and 

owing from the ſaid defendants to the ſaid plaintiffs, and then in 

(a) One of the defendants in the original attachment. 


arrear 
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arrear and unpaid, granted and agreed to pay to the fait 

plaintiff the ſaid ſix hundred pounds above demanded, when the 

ſame ſhould afterwards be demanded; yet notwithſtanding the de- 

fendants, although often requeſted, have not, nor have either of 

them yet paid to the ſaid plaintiffs, or either of them, the ſaid ſix 

hundred pounds above demanded, or any part thereof to the da- 

mage of the ſaid plaintiffs twenty ſhillings, and therefore they bring 

And faid Tho- this ſuit, &c.: And the ſaid Thomas and Joſeph then and there in 
ce. | Joitp " the ſame court, according to the cuſtom. of the ſaid city, found 

5 pes” pledges to proſecute their ſaid original bill, to wit, John Doe and 
1 * Richard Roe, and then and there appointed in their —.— William 
eee Naſh, their attorney, againſt the ſaid widow of Claſper Tamm 

prayed proces. and Moller, in — — the ſaid plea of the ſaid bill original, 

according to the cuſtom of the ſaid city, &c.; and by their ſaid 

attorney then and there alſo prayed proceſs to be thereupon made 

to them againſt the ſaid widow of Claſper amm and Moller, 

according to the cuſtom of the ſaid city, and it was then and there 

ranted to them, &c. whereupon upon the petition of the ſaid 

Precepts to one Thomas and Joſeph made to the ſaid court by their ſaid attorney, 

of — ſerjeants and vy virtue of the ſaid bill original, it was commanded by the ſaid 

at mace to ſum- court go one Leſtock Peacock, one of the ſaid ſerjeants at mace 

mon ſaid widow of the ſaid mayor and aldermen, and a miniſter of the ſaid court; 

ofC. Tamm and that he, according to the cuſtom of the ſaid city, ſhould ſum- 

penn mon by good ſummoners the ſaid widow of Claſper Tamm and 

To appear 16th Moller, to be and appear at the fame court holden before the ſaid 

l. © mayor and aldermen as aforeſaid, on the ſaid fixteenth day of July, 

in the ſaid nineteenth year of our ſovereign lord king George the 

third, to anſwer to the ſaid Thomas and Joſeph, of and in the plea 

_ Tub. in the ſaid original bill ſpecified, and that day was then and there 

mas and Joſeph. given by the ſaid court to the faid Thomas and Joſeph in the 

| fame plea, &c. whereupon afterwards, to wit, on the ſame day 

at the ſame court the ſaid ſerjeant at mace, and miniſter of the 

ſame court, according to the cuſtom of the ſaid city returned and 

certified to the ſame court, that the ſaid widow of Claſper Tamm 

- Serjeant at and Moller had nothing within the liberties of the ſaid city by 

mace returns which or whereby they could be ſummoned, nor were they, or 

ili. was either of them to be found within the ſaid city; and there- 

upon the ſaid widow of C. Tamm and Moller were then and there 

Widow of Claſ. ſolemnly called, and did not, nor did either of them appear, but 

Tamm and made default, and thereupon afterwards, to wit, on the ſame day 

_ at the ſame court, it was teſtified and notified to the ſame court 

fault. by the ſame Thomas and Joſeph, that the ſaid Benjamin and John 

. were then indebted to the ſaid widow of Claſper Tamm and Moller 
ebe, f. in the ſum of ſeventy- nine pounds and ninepence, which they in 
fendants were their hands and cuſtody there had, and from the ſaid widow of C. 

indebted to ſaid Tamm and Moller detained; and the faid Thomas and Joſeph 

widow of Claf. then and there by their ſaid attorney prayed the ſaid court to com- 

— and ̃ mand the ſaid ſerjeant at mace, and miniſter of the fame court, 

= art — according to the cuſtom of the ſaid city, to attach the ſaid widow of 

had in their C. Tamm and Moller by the ſaid ſeventy-nine pounds and nine- 

hands, pence, then being in the hands and cuſtody of the ſaid —_— 
. an 


— 
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and John, to defend according to the cuſtoms of the ſaid city, fo Thomas and 
that the faid widow of Claſper 'Tamm and Moller might be at the Joſeph prayed 
then next court of his ſaid Majeſty, to be holden before the ſaid an atachment 
mayor and aldermen in the ſaid chamber of Guildhall of the ſaid 8 
city, according to the cuſtom of the ſame city, to anſwer to the Moller by faid 
ſaid Thomas and Joſeph of and in the plea in the ſaid original bill 79l. 9d! to de- 
ſpecified z whereupon at the petition of the ſaid Thomas and Joſeph, fend, and be at 
by their attorney aforeſaid to the ſame court, it was commanded as ng OOTY VOY 
aforeſaid by the ſame court to the ſaid ſerjeant at mace, and miniſter x, as com 
of the ſaid court, that he, according to the cuſtom of the ſaid city, manded fad 
ſhould attach the ſaid widow of Claſper Tamm and Moller by the ſerjeant, that he 
ſaid ſeventy-nine pounds and ninepence, being in the hands and mould attach, 
cuſtody of the ſaid Benjamin and John, ſhould defend according 
to the cuſtom of the aforeſaid city, ſo that the ſaid widow of C. 
Tamm and Moller might be at the next court of his ſaid majeſty, 
to be holden before the ſaid mayor and aldermen on the ſeventeenth To be at the 
day of July, in the ſaid nineteenth year of his ſaid preſent majeſty's next court on 
reign, according to the cuſtom of the ſaid city, to anſwer to the 27 h July. 
faid Thomas and Joſeph of and in the plea in their ſaid bill original 
ſpecified; and that the ſaid ſerjeant at mace ſhould then certify to 
the ſaid court what he ſhould do by virtae of the ſaid precept, and 8 
the ſame day was then and there given by the ſame court to the game day given 
ſaid Thomas and Joſeph in the ſaid plea, at which day, to wit, on to ſaid Thomas 
the ſaid ſeventeenth day of July, in the ſaid nineteenth year of his and Joſeph. 
- faid preſent majeſty, at the ſaid next court of his faid majeſty, 
holden before the ſaid mayor and aldermen in the faid chamber of 
the Guildhall of the ſaid city of London, according to the cuſtom 
of the ſaid city, the ſaid Thomas and Joſeph, by their ſaid attor- ; 
ney, came and appeared, &c.; and the faid ſerjeant at mace then Said ſerjeant at 
and there returned and certified to the ſame court, that he, accord- mace returned 
ing to the cuſtom of the ſaid city, on the ſixteenth day of April, —_— ONS 
in the nineteenth year of the reign of his ſaid preſent majeſty, bes- ha 
tween the hours of and in the afternoon of the ſame 
day, by virtue of the ſaid precept had attached the faid widow 
of Claſper Tamm and Moller by the ſaid ſeventy- nine pounds 
and ninepence, then being in the hands and cuſtody of the ſaid 
Benjamin and John, actording to the cuſtom of the faid city, 
and the faid ſeventy- nine pounds and ninepence ſo being in the 
hands and cuſtody of the ſaid Benjamin and John, and defended 
according to the cuſtom of the ſaid city, ſo that the ſaid widow of 
Claſper Tamm and Moller might be then and there at the ſame 
court, to anſwer to the ſaid Thomas and Joſeph of and in the plea 
in the ſaid original bill ſpecified as before commanded ; where- Whereupon the 
upon in the ſame court of his ſaid majeſty then holden before the ſaid Thomas 
faid mayor and aldermen, in the ſaid chamber; at the Guildhall of aud Joſeph of- 
the faid city, on the ſaid ſeventeenth day of April, in the faid 3 af ad 0. 
nineteenth year of the reign of his preſent majeſty, according to 7 ings” Claſper 
the cuſtom of the ſaid city, the ſaid Thomas and Joſeph, by their Tamm and 
faid attorney, offered themſelves againſt the ſaid widow of Claſper Moller. 
Tamm and Moller, in the faid plea in the ſaid original bill ow 

cined, 


aft 


% 
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cified, according to the cuſtom of the ſaid city; and the ſaid widow 

» of C. Tamm and Moller, at the petition of the ſaid Thomas and 
Joſeph, by their attorney, then and there made at the ſame court, 

were ſolemnly called but did not appear, but then and there made 

Widow of Claf. their firſt default, which ſaid default was recorded upon the aid 
Tamm and widow of C. Tamm and Moller at that court, in the ſaid plea in 
1 the ſaid bill original ſpecified, according to the cuſtom of the ſaid 
city z and thereupon according to the cuſtom of the faid city, a 

Day was given day was then given by the ſaid court to the ſaid widow of C. Tamm 
. to faid widow and Moller, until the next court of his preſent majeſty, to be 
2 . e por holden before the ſaid mayor and aldermen, in the ſaid chamber of 
til next court, the ſaid Guildhall of the ſaid city, on the nineteenth day of July, 
29th July. in the ſaid nineteenth year of the reign of his preſent majeſty, ac- 
cording to the cuſtom of the ſaid city; and the ſame day was then 

ane] Gay ©: and there given by the ſaid court to the ſaid Thomas and Joſeph 
Thea and in the ſame plea, &c. at which ſaid next court of his ſaid majeſty, 
Joſeph. holden before the ſaid mayor and aldermen, in the ſame chamber 
of the Guildhall of the ſame city, on the ſaid nineteenth day of 

. uly, in the ſaid nineteenth year of the reign of his preſent ma- 
3 We Fs jeſty, according to the cuſtom of the ſaid city, the ſaid Thomas 
ven ent ©. and Joſeph, by their aforeſaid attorney, appeared; and then and 
next court, and there in the ſaid court offered themſelves againſt the widow of 
offered them Claſper Tamm and Moller, of and in the faid plea in the ſaid original 
felves againſt bill ſpecified, according to the cuſtom of the ſaid city; and the ſaid 
faid widow of vidow of Claſper Tamm and Moller, at the petition of the ſaid Tho- 
and Moller, mas and Joſeph, and then and there made in the ſame court, were 
ſolemnly called but did not appear, but then and there made a fecond 

Said widow of default, which ſaid ſecond default was recorded upon the ſaid wi- 
h dow of C. Tamm and Moller at the ſame court, in the ſaid plea 
fecond default, in the ſaid bill original ſpecified, according to the cuſtom of the 
faid city, a day was then and there given by the ſame court to the 

Further day ſaid widow of Claſper Tamm and Moller until the next court of his 
given until next preſent majeſty, to be holden before the ſaid mayor and aldermen 
court. in the ſaid chamber of the ſaid Guildhall of the ſaid city, on the 
twentieth day of july in the ſaid nineteenth year of the reign of his 

ſaid preſent majeſty, according to the cuſtom of the ſaid city : and 

the ſame day was then and there given H the faid court to the 

Same day given {aid Thomas and Joſeph in the ſame plea, & c. at which faid next 
to faid Thomas Court of his ſaid preſent majeſty, holden before the ſaid mayor 
and Joſeph, and aldermen, in the ſaid chamber of the Guildhall of the ſame 
city, on the ſaid twentieth day of July, in the ſaid nineteenth year 

of the reign of his ſaid preſent majeſty, according to the — yea 

Said T. and J. of the faid city, the ſaid I'homas and Joſeph, by their ſaid attor- 
TOs 18 ney, appeared, and then and there in the ſame court offered 
and offered themſelves againſt the faid widow of Claſper Tamm and Moller, 
themſewes a- In the faid plea in the ſaid original bill ſpecified, according to the 
Sainſt ſaid wi- cuſtom of the ſaid city; and the ſaid widow of Claſper Tamm and 
ay booty wy gh Moller, at the petition of the ſaid Thomas and Joſeph then and 


Nahr. there made in the ſame court, were ſolemnly called and did = 
| 5 appear, 
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appear, but then and there made a third default, which ſaid third Said widow of 

default was recorded upon the ſaid widow of Claſper Tamm and 8 ee 0 
+ wa e Moller made a 

Moller at the ſame court, in the fame plea in the ſaid bill i- third default. 

nal ſpecified according to the cuſtom of the ſaid city, 2 by 

was then and there given by the ſame court to the widow of thy ter 

ſaid Claſper Tamm and Moller until the next court of his preſent next court. 

majeſty, to be holden before the ſaid mayor and aldermen in the 

ſaid chamber of the ſaid Guildhall of the id City, on the twenty 

ſecond day of July, in the nineteenth year of the reign of his ſaid 

preſent majeſty, according to the cuſtom of the ſaid n+ the ſame 2 

day was then and there given by the ſaid court to the ſaid Thomas _— mo 

and Joſeph, in the ſame plea; &c. at which ſaid next court of his and joſeph. 

faid majeſty, holden before the ſaid mayor and aldermen in the ſaid 

chamber of the Guildhall of the fame city, on the ſaid twenty- 

ſecond day of July, in the ſaid nineteenth year of the reign of his 

faid preſent majeſty, according to the cuſtom of the ſaid city, the 

faid Thomas and Joſeph, by their faid attorney, 8 and 3 

then and there in the ſame court offered themſelves againſt the ſaid au 5 

widow of Claſper Tamm and Moller, of and in the ſaid plea in court, and of- 

the ſaid original bill ſpecified, according to the cuſtom of the ſaid fered themſelves 

city, and the ſaid widow of C. Tamm and Moller, at the petition Sant faidwi- 

of the ſaid Thomas and Joſeph then and there made in the ſame 2 5 

court, were ſolemnly called and did not appear, but then and there yoyer. 

made a fourth default, which ſaid fourth default was recorded upon Widow of Clat 

the ſaid widow of Claſper Tamm and Moller at the fame court, in Tamm and 

the ſaid plea in the ſaid bill original ſpecified, according to the cuſ- Moller AT 

tom of the ſaid city in form aforeſaid, to wit, at the court of the 4 

faid lord the king, holden before the ſaid mayor and aldermen in 

the ſaid chamber in the Guildhall of the ſaid city, the twenty- 

ſecond day of July, in the ſaid nineteenth Pop of the reign of his 

faid preſent majeſty, at the petition of the faid Thomas and Joſeph 

made to the ſaid court, by their faid attorney, it was then and 

there by the ſame court commanded to the ſaid ſerjeant at mace, 

that he, according to the cuſtom of the ſaid city, ſhould warn and - 

make known to the ſaid Benjamin and John to be and appear in 

the ſaid court to be holden before the ſaid mayor and aldermen, in 

the ſaid chamber of the Guildhall of the ſaid city, on Monday the 

eleventh day of October, in the nineteenth year of the reign of our 

ſovereign lord king George the third, at in the forenoon, ac- Sie facias to 

cording to the cuſtom of the ſaid city, to ſhew cauſe, if any thing _— - 

they had, why the ſaid Thomas and Joſeph ſhould not have exe- 88 

cution againſt them for the ſaid ſum of ſeventy- nine pounds and Joſeph ſhould 

ninepence, in monies numbered theretofore attached in their hands not have execu< 

as the proper monies of the ſaid widow of Claſper Tamm and Mol- tion of faid 7291. 

ler; and that the ſaid ſerjeant at mace ſhould then certify to the ſame a 2 

court what he ſhould do by virtue of the ſaid precept, and the ſame hands. 

day was then and there given by the ſame court to the ſaid Thomas 

and Joſeph, to be there, &c. on which ſaid day at the court of the 

| faid lord the king, holden before the ſaid mayor and aldermen, in 

the faid chamber of the ſaid Guildhall of the faid city, accord- 


ing 


De did 

not appear, but 
made default, : . A 
2 and Joſeph, by their ſaid attorney, then and there in the ſame court, 


pledges to re- found and given by them the faid Thomas and Joſeph in the ſame 
ſtore Fame, court, according to the cuſtom of the ſaid city, to reſtore to ſaid 


And that faid by the faid original bill of the ſaid Thomas and Joſeph demanded, 
Thomas and and that the ſaid Thomas and Joſeph ſhould have proceſs againſt 
Joſep e the ſaid widow of Claſper Tamm and Moller for the reſidue of the 
zalnft laid wi. ſaid debt in the ſaid bill original ſpecified, &c.: And thereupon 
dow of Claſper the ſaid Thomas and Joſeph at that court holden before the ſaid 


Tamm and mayor and aldermen in the ſaid chamber of the Guildhall of the 


_ for the City, on the eleventh = of October, in the ſaid year of the reign 
1 of his ſaid preſent majeſty, according to the tenor of the ſaid judg- 


and Joſeph ment, and the cuſtom of the ſaid city, found ſufficient pledges, to 

found ſufficient wit, Thomas Taylor, and George Midlane, citizens of the ſaid 

pledges to te- city, to reſtore to the ſaid widow of Claſper Tamm and Moller 

* the ſaid ſeventy- nine pounds and nine pence ſo attached as aforeſaid, 

And ſaid Tho- if the ſaid widow of Claſper Tamm and Moller ſhould, within a 

mas and Joſeph year and a day then next coming, come into the faid court and 

eee diſprove or avoid the ſaid debt in and by the ſaid bill original de- 
for ſaid 7gl. gd. ; ENS 

ſo attached, &c. manded, according to the cuſtom of the ſaid city, and thereupon the 

ſaid Thomas Garnor and Joſeph in the ſame court, and by the con- 

ſideration of the ſame court, according to the tenor of the ſaid 

judgment, and the cuſtom of the ſaid city, had execution for the 

faid ſeventy- nine pounds and ninepence {fo attached as aforeſaid, 

and thereof in the ſame court acknowledged. to be fatisfied, &c. 

As by the re, as by the record and proceſs thereof remaining in his ſaid majeſty's 

cord, &c. | court, 
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court, holden before the ſaid mayor and aldermen in the ſaid chamber 
of the Guildhall of the ſaid city more fully appears; and the ſaid Ben- Said 791. 9d. fo 
jamin and John farther in fact ſay, that the ſaid ſeventy· nine pounds r p and 
and ninepence ſo attached in their hands, and in execution had at the 2 945 ed. Peat 
uit of the ſaid T. Garner and Joſeph, according to the cuſtom of ſums in ſaid ſo- 
the ſaid; city, and the ſaid ſeventy-oine pounds and ninepence, veral promiſes 
parcel, of the ſaid ſeveral ſums of money in the ſaid ſeveral pro- mentioned are 
miſes and undertakings in the ſaid declaration of the ſaid Catharine the fame. 
Agatha Tamm widow,, Johanna Berend Moller, above men- < 
tioned, are one and the ſame ſum of money, and not other or dif- 
ferent ſums; and the ſaid Benjamin and John, in the ſaid original, 
bill and attachment, and the ſaid Benjamin and John in the ſaid Said Benjamin 
declaration above-named, are the ſame perſons and not other or and John in ſaid 
different perſons; and alſo, that the ſaid widow of. Claſper Tamm an ”m— _ 
and Moller, named defendants in the ſaid original bill proſecuted fad detendane 
at the ſuit of the ſaid Thomas Garner and Joſeph, and the ſaid are fame per- 
Catharine Agatha Tamm, widow, and Johanna Berend Moller, ſons. 
named plaintiffs in the above declaration, are the ſame perſons, 
and not other or different, and that the ſaid judgment and execus 
tion ſtill remain in full force and effect, in nowiſe diſproved or revok- , judgment 
ed by the ſaid Catharine Agatha Tamm widow, and Johanna Berend — We 
Moller; and this the ſaid Benjamin and John are ready to verify: full force. 
wherefore they pray judgment if the ſaid Catharine Agatha Tamm 
widow, and Johanna Berend Moller, ought to have their aforeſaid 
action thereof maintained againſt them, &c. | : 
Nha: 5 Fe To. DavEN PORT. 


See Lutw. 995. 984. 3. Wilf. 29 See Vol. II. p. 162, Cuſtom of London 
Black. 384. 3. Lev. 23. Latch. 108. ſet out, in a declaration where goods had 
Priv. Lond. 2 13. Moore, 570. Stra. 641. been attached in the hands of a garnithee. 


| Hilary Term, 37. Geo. 3. Plea, thatplain- 
ANx NEN AND the ſaid James comes and defends tiff is an alien 
at the ſuit of die wrong and injury, when, &c. and ſays, 8 —_ Ho 
| | 102 iſone 
AnNnis, Ex ECU ron. Jthat he did not undertake and promiſe in fen i 


manner and form as the ſaid John, executor as aforeſaid, hath above the ſide of per- 

thereof complained againſt him: and of this he putteth himſelf upon ſons exerciſing 

the country, &c. : and for further plea in this behalf the ſaid James, the power and 

by leave of the court here for this purpoſe firſt had and obtained, fr rs bye 

according to the form of the ſtatute in ſuch caſe made and pro- 2 

vided, ſays, that the ſaid Jahn ought not to have or maintain his 

aforeſaid action thereof againſt the ſaid James, becauſe he ſays, 

that the ſaid Nicholas Louis, the teſtator in the ſaid declarations 

mentioned, before and at the time of the making of the ſaid ſeve- 

ral ſuppoſed promiſes and undertakings in the ſaid declaration 

mentioned, was an alien enemy born in parts beyond the ſeas, to 

wit, in the iſland oſ St. Domingo in the Weſt Indies, under the 

dominion of, and ſubject to the perſons exerciſing the powers of 

government in France, enemies to our ſovereign lord the now 

king of Great Britain, and born of parents adherents to the ene- 

mies of our ſaid ſovereign lord the now king; and that the faid 

Nicholas Louis came here into England without the ſafe cont, 
0 
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of our faid lord the king, to wit, at London aforeſaid in the pa. 
riſh and ward aforeſaid ; and this he the ſaid James is ready to ve. 
rify : wherefore he prays judgment if the ſaid John ought to have 
or maintain his aforeſaid action thereof againſt him, &c.: And 
for further plea in this behalf he the faid James, by like leave of 
the court here for this purpoſe firſt granted, according to the form 
of the ſtatute in ſuch caſe made and provided, ſays, that the ſaid 
John ought not to have or maintain his aforeſaid action thereof 
againſt the faid James, becauſe he fays, that long before, and at 
the time of making the ſaid ſeveral ſuppoſed premiſes and under. 
takings in the ſaid declaration mentioned, there was and yet 
is open war between our faid lord the king and the perſons 
exerciſing the powers of government in France, in which war 
the ſaid Nicholas Louis before the making of the ſaid ſeveral ſup- 
poſed promiſes and 8 or of any of them, to wit, on 
the thirtieth day of July in the year of our lord 1794, at and 
in parts beyond the ſeas, to wit, at Guadaloupe in the Weſt In- 
dies, that is to ſay, at London aforeſaid, in the pariſh and ward 
aforeſaid, was taken prifoner at war, fighting on the fide of the 
perſons exercifing the powers of government in France againſt 
the forces of our ſaid lord the king, by certain of the ſaid forces of 
our faid lord the king; and the ſaid Nicholas Louis, being ſo ta- 
ken priſoner, was afterwards ſent priſoner of war to England 
without the ſafe- conduct of our faid lord the king: And the ſaid 
James further ſays, that the ſaid Nicholas Louis ſo remained and 
continued ſuch priſoner of war to our faid lord the king continu- 
ally from the time of ſuch his captivity at the time of making 
the ſaid ſeveral promiſes and undertakings in the ſaid declaration 
mentioned, and to the day of his death, to wit, at London afore- 
faid in the pariſh and ward aforeſaid ; and this he the ſaid James 
is ready to verify: wherefore he prays judgment if the ſaid John 
ought to have or maintain his aforeſaid action thereof againſt him, 
Tuo. Barrow. 


Vide Wills againſt Williams, 1. Ld. Raym. 282. 
Replicatio, And the ſaid John, as to the ſaid plea of the ſaid James by 


| A fafe him firſt above pleaded, and whereof he hath put himſelf upon the 


conduct and un- country, doth ſo likewiſe; and as to the plea of the ſaid James by 
der the licence him ſecondly above pleaded, the ſaid John ſays, that he, as exe- 
ant bing et cutor as aforeſaid, by reaſon of any thing by the ſaid James above 
Great Britain. in that behalf alledged, ought not to be barred from having and 
| maintaining his aforeſaid action thereof againſt him, becauſe he 
fays, that true it is that the ſaid Nicholas Louis, the teſtator in the 

ſaid declaration mentioned, was an alien born in parts beyond the 

ſeas, to wit, in the ſaid place in the ſaid plea in that behalf men- 

tioned, under the dominion of and ſubject to the perſons exer- 

ciſing the powers of government in France, and born of parents 

adherents to the enemies of our ſaid lord the king for replication, 

nevertheleſs in this behalf the ſaid John ſays, that the ſaid Nicho- 

las Louis, in his lifetime, before and at the time of making the 

ſaid ſeveral promiſes and undertakings in the ſaid declaration wa 

1 | tioned, 
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toned, and from theiice until the time of the death of the ſaid 
' Nicholas, was living by the licence of our ſovereign lord the now: 
| king, under the government and protection of our ſaid lord the 


king, and came to England under the ſife conduct of our ſaid 


| ord the king, to wit, at London aforeſaid in the pariſh and ward 
aſoreſaid; and this he the ſaid John is ready to verify : wherefore 
he prays judgment of his damages by reaſon of the non-petform= 
ance of the ſaid ſeveral promiſes and undettakings above-mention= 
ed to be adjudged to him, &c.: And as to the plea of the ſaid James 
by him laftly above pleaded, the faid John ſays, that he, by reaſon 
f any thing by the faid James above in that plea alledged, ought 
not, as executor as aforeſaid, to be batred from having and marn- 
taining his aforeſaid action thereof againſt the ſaid James, / becauſe 
he ſays, that true it is that before and at the time of making 
the ſaid ſeveral promiſes and undertakings in the ſaid declarations 
tere was and yet is open war between our ſaid lord the king and 
the perſons exerciſing the powers of government in France for 
replication nevertheleſs in this behalf the ſaid John ſays, that the 
faid Nicholas Louis, in his lifetime, and before the making of the 
ſaid ſeveral promiſes and undertakings in the ſaid declaration men- 
tioned, was under the protection of our ſovereign lord the now 
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king, and came to England under the ſafe conduct of our ſaid lord 


the king, and from thence to the time of his death was in this 
kingdom, by the licence, and under the protection of our ſaid 
lord the king, to wit, at London aforeſaid in the pariſh and ward 
aforeſaid ; without this, that the ſaid Nicholas Louis, before the mak - 
ing of the faid ſeveral promiſes and undertakings, or at any time af - 
ter, was taken priſoner fighting on the ſide of the perſons exerciſ- 
ing the powers of government in France, againſt the forces of 
our faid lord the king, by certain of the ſaid forces of our faid lord 
the king, and that the faid Nicholas remained and continued pri- 
ſoner of war to our ſaid lord the king continually from the time 
of making the ſaid ſeveral promiſes and undertakings in the faid 
declaration mentioned, to the day of the death of him the faid 
Nicholas Louis, or during any part of that time; and this the ſaid 
John is ready to verify : wherefore he prays judgment and his da- 
mages, by reaſon of the non-performance of the ſaid ſeveral pro- 
miſes and undertakings above-mentioned, to be adjudged to him, 


Anne 7 . And the ſaid James, as to the ſaid 
at the ſuit f plea of the faid John by him above pleaded 
ANnNnis, EXEcuTGR, J by way of reply to the ſaid plea of the ſaid 


8 by him ſecondly above pleaded in bar, ſays, that the ſaid 
Nicholas Louis, in his lifetime, before and at the time of mak- 
ing the (aid ſeveral ſuppoſed promiſes and undertakings in the ſaid 
eclaration mentioned, and from thence until the time of his 
death, was not living under the licence of our ſovereign lord the 
king, under the government and prote&ion of our ſaid lord the 
king, and did not come to England under the ſafe conduct of our 
faid lord the king, in manner and form as the ſaid John hath above 

Vol. III. 8 in 


Rejoinder, did 
not come to Eng- 
land under the 
ſafe conduct, &c. 
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in his faid replication in that behalf alledged ; and of this he the 
ſaid James puts himſelf upon the country, &c.: And he the faid 
James, as to the ſaid plea of the ſaid John by him above pleaded, 
by way of reply to the ſaid plea of the ſaid James by him laſtly 
above pleaded in bar as before, ſays, that the ſaid Nicholas Louis, 
before the making of the ſaid ſeveral ſuppoſed promiſes and 
undertakings, was taken priſoner fighting on the fide of the per- 
ſons exerciſing the powers of government againſt the laws of our 
ſaid lord the king, by certain of the ſaid forces of our ſaid lord 
the king, and that the ſaid Nicholas remained and continued 
a priſoner of war to our ſaid lord the king continually from 
the making of the ſaid ſeveral ſuppoſed promiſes and undertak- 
ings in the faid declaration mentioned till the day of his death; 
and this he the ſaid James puts himſelf upon the country, &c. 
Danire. and the faid John doth the like : therefore, as well to try this 
iſſue as the ſaid other iſſue above joined between the ſaid parties, 
let a jury come before our lord the king at Weſtminiter, on 
next after „ by whom, &c.; and who nei- 
ther, &c. to recognize, &c. becauſe as well, &c. the ſame day is 
given to the ſaid parties there, &c. THo. BARROw. 


(a) courtof con- ACTIO NON; becauſe er the ſaid plaintiff com- 
ſcience act for menced his ſaid action in the ſaid codrt of our ſaid lord the king, 
Weſtminſter, hefore the king himſelf here, againſt the ſaid defendant after the 
dn” firſt day of May, A. D. 1750, mentioned in a certain act of par- 
liament made in the twenty-third year of the reign of our late 
ſovereign lord George the Second, late king of Great Britain, 
&c. intituled, An AR for the more eaſy and ſpeedy Recovery 
of ſmall Debts within the City and Liberty of Weſtminſter and 
that part of the Duchy of Lancaſter which adjeineth thereto,” and 
that the ſaid defendant, at the time of the commencement of the 
faid action, was an inhabitant and reſident within the ſaid city and 
Ifberty of Weſtminſter, and was by the ſaid act liable to be warn- 
ed and ſummoned before the court of requeſts in the ſaid act men- 
tioned and directed to be held in and for the ſaid city and liberty of 
Weſtminſter and that part of the duchy of Lancaſter which ad- 
Joineth thereto : And the ſaid defendant further faith, that he was 
not at the time of the commencement of the ſaid action as aforeſaid, 
indebted to the ſaid plaintiff in any ſum or ſums of money amount- 

ing to the ſum of forty ſhillings ; and this, &c. ; wherefore, &c. 

| R. Dr ayPER. 

(=) Court of Requeſts Act for Weſtminſter mutt be pleaded, Taylor v. Blair, 
3. T. R. 452. | | 


Replication to Precludi non; becauſe, proteſting as to the ſufficiency of the 
thelaſt plea,thar plea; for replication in this behalf · the faid plaintiff ſaith, that the 
3 1c Js, faid defendant, at the time of the commencing of the ſaid action, 
"Ya 1 Vas and ſtill is indebted to the ſaid plaintiff by reaſon of the ſeveral 
pt promiſes and undertakings aforeſaid, in the ſum of forty ſhillings 

and upwards, to wit, at Weſtminſter aforeſaid ; and this he prays 

may be enquired of by the country, &c. | | 

| Drawn by MR. W ARREN. 
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GENERAL, DIVISIONS OR HEADS, AND LEADING 
e EFLES IN- THE CIVIL DIVISION. | 


PLEAS IN ASSUMPSIT. 


I. In DENIAL AND AVOIDANCE. 


1. In DEN Ar 
2. In DxNIAL and AvoiDANCE 1 (45). 
1. CoveRTURE. (46) 
2. DUREss. (47) 


: 3. Inrancr. (48) 
4. FRAUD 
5. GAMING { Statutes of, plead- 
6. Usun x ed. (49) 
7. OTHER STATUTES 


8. OTHER PLEAs, &c. in AvoiDANCE. See 
OTHER PLEAs in DENIAL, AVOIDANCE, 
and DIsCHARGE, infra. | 
II. in Rem, 
I. ACCORD AND SATISFACTION. $eePayment, infra.) . 
2. ACCOUNT STATED. 
3- ANOTHER ACTION DEPENDING, 
4. ARBITRAMENT. | | 
| 8 FokEIONW ATTACHMENT. | | 
r 6. JUDGMENT RECOVERED. Rk. | 
E OUTLAWRY. > 
$ PAYMENT. See Accord and sata hauen. FIR 50 A 
FP 9. PERFORMANCE. _. | 
+ 10. RELEASE. 
11. SATISFACTION See Accord, &c. and Pay- 
; ment, ſupra. 2 
12. SET-OFF. : ; 
| 13. TENDER, 
14. 3 PLEADED. 
- Bankruptcy 


STATUTES of, 


1 5: 4 Court of Conſcience Acts 
1 pleaded. (51) 


3. Inſolvent Debtors Ads 
Limitation 
III. Ne in DENTAL, AVOIDANCE, or DISCHARGE. 
f IV. PLEAs by and againſt ExeevTors and ADMINISTRATORS, 
ReeLicATions, REjoinDERs, &c. follow their reſpective Pleas. 
— 


Pleas, 1ſt. in Denial, 2d. in Avoidance. (45+) 


See ANALY31S , Index to Vol. II. 


Vor. 
I. 
Page 8 
400. Plea of nn aſſum 
334+, Plea, non 4 2228 of the death of one of the 


plaintiffs, militer by ſurvivor. 
4 d 8 2 101. Plea 


x INDEX TO LEADING TITLES OR HEADS 


J. AL |  _ , Booms of Pracricy, 
Pag ReyorTERs, &c, 


101. Plea (to declaration on a wager, whether A. had become 
bail for B. in a cauſe then, ending in the marſhalſea 
cCcCuourt), that he A. Lever di become boiill. 
122. Plea (to declaration on a feigned iſſue to try a right of 
common), that plaintiff was nõt entitled to ſuch right - 
of common. . N hank 
134. Plea (to declaration on feigned iſſue to try whether there 
was any confideration for à promiſſory note, &.) 
that there was a conſideration. | 
130. Plea (to declaration on a feigned iſſue dewiſavit wel 
non) that teſtator died ſeiſed, &c. and did deviſe, 
&c. wenire. 8 
138. Plea to declaration in the exchequer of pleas, (damnifi- 
cutus vel non prater) &c. plea non damnificatus præ- 
ter, forty pounds, PR e e ag 
139. Plea (to declaration on a feigned iffue to try baokrupt 
del nin), that defendant was not indebted in one 
hunde pounds. SH 
313. Plea that defendant did not undertake to ſome Counts, 
demurrer to two firſt Counts. N 
Vor. 9 f 
II. 
Page ˖ as 
141. Plea non aſſump/it and venire. IT : 8 
Non aſſumpſit, - ec . RR. 259 
Plea of non afjumpfit and iſſue, 8 - 9 Morg. 217 
Plea of zon afſump/it ; replication to the general iſſure, 1. R. P. C. B. 147, 148. 


. Plea noz efſumpfit by two defendants and iffue ; judgment 4 5 
nil dicit againſt a third defendant; unica taxatio venire ud 
* - 2. R. 2 . B. 18 


triand. quam ad inguirend. - 


2. In Denial and Avoidance. rſt. Coverture. (46) 


Vor. 
III. 
Page | | 
93. Plea, Coverture.-Repticarion proteſting as to the 
ſufficiency of the plea, proteſting alſo that defendant is 
not a feme covert, for replication that before her cauſe 
of action accrued, the defendant : Love b from her huſ- 
band, and that the work, &c. was done for her de- 
ſendant at her requeſt, and on her credit only. | 
1. REPLICAT10N (to a p'ea of coverture in abatement) 
that defendant eloped from her hefband before making 
92. the promiſes, and hath ever fince lived in adultery. De- 
murrer and joinder. | 
90. Plea, Coverture.—RePLicarior that defendant and her 
huſband lived ſeparate, to wit, the huſband in Ireland, 
and the defendant in England, and that by a deed of 
ſeparation ſhe had an allowance from the huſband to the 
day of his death. Demurrer thereto. Kingſtead v. Lady 
| a 


IN THE CIVIL DI VISION. Ul 


Vole _ 5 PRECIDENTS in 
Were | Books of PRacTics, 
. | REPORT ERS, 46. 


h, M. 23. G. 3. and Hill 23. G. 3. 
E *. . 1. T. R. 5. Barwell v. Brooks, 
G. 
3. ene es to plea of coverture, admitting the co- 
verture, but alledging that defendant lived apart from 
her huſband, — 4 a ſeparate maintenance, | - 231 
Plea of coverture. Raster thereto, , Mor. Pr. 249 
Plea that defendant was married to one A. B. who is ſtill alive, 1 8 
laintiff replies, proteſting as to the marriage, that defendant 
be fore alba commenced eloped, and lived ſepurace, 225 1 oh 
that work was done on her eredit only, | | 2. Bl. Rep. 1079- 


2. Dureſs in Avoidance. (47. 


Vol. 
— , 
94- "Plea by defendant i in cuſtody, dureſs of impriſonment J 
to Count on a bill of exchange; replication that de- 
fendant was free and at large. 
94. Plea of dureſs of impriſonment, where defendant made a 
95. 1 nate. REPLICATION that defendant was 
| at large 
Reet1icarion of dureſs of i zen to plea of releaſ-, 
rejoinder not impriſoned, 2. R. P. B. R. 58, 59, 60 
RxrLicAr ion (to plea of general releaſe), dureſs of 1 3 
ſonment. RE JOIN DEA, - 2. R. P. C. B. 71. 
3. Infancy, (48.) 
Vor. ' * 
III. | 
Page 1 
104. Replication to a * of infancy, that defendant con- 
firmed his promiſe at full age. 
99. Plea, 1. by guardian, non aſſumpfit, 2. infancy. 
102, Replication to a plea of intancy as to ſame Count, ac 
| enſſaries for board and lodging, and to the reſt 201. 
9 
97s Plea — aſſumpfit for money lent, and account ſtated; 
Iſt, general iſſue; 2d. infancy; 3d, non afumpfit 
98. infra ſex anno. REepiicartion taking iſſue on firſt . 
plea, and to ſecond, confirmatory promiſes; and 
99. iſſue on the third REjoINDER to replication and con- 
firmatory promiſes. 
95. Plea of infancy by guardian, Bower. REPLICATION 
96, to all the Counts, except ninth, eleventh, and 
twelfth (which were the common money Counts), 
that defendant was a lieutenant in the horſe guards, 
and ths articles charged were * to his degree, as 
| £9 


* 
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to the ninth, eleventh, and twelfth Counts, 30. 
97. proſ. RR JOIX DER taking iſſue on the replica- 
tion. | T 
101. REPLICATION to plea of infancy ; zo!. pro/. to ſome 
Counts; to others, replication that money laid out, 
Kc. were for providing neceſſaries ſuitable to de- 
fendant's degree. | 
100. Plea of infancy. 3 | | | 
99. Plea of infancy by guardian. Reeticartion, neceſſa- 
: ries. 'Rzjo1NnDER, not neceſſaries. 4 hs 
100. REPLICATION to plea of infancy, that three firſt 
Counts were for neceſſaries, 20. pro/. to the two laſt. 
Infra ætatem pleaded to aſſump/it for taylor's work. RepLi- 
CATION, neceflaries. RejoinDER, not neceffaries, 1. R. P. B. R. 191, 192, 193 
Plea of zon afſumpfit and infancy by guardian. ReyLica- | 
' T10ON, neceſſaries. RRJOIN DER, not neceſſaries, and 
iſſue, - - - Lill. Ent. 107. 221, 222, 223 
Plea (to a declaration on ſeveral promiſes againſt Harriet Ford, | 
defendant, by the name of Ann White, who is ſued by the | 
name of Harriet Ford), of infancy. Special demurrer, 2. Wilſ. Rep. 413 


Plea of infra ætatem. RepLicaTion and REJOINDER, 1. R. P. C. B. 153 
Plea of infancy by guardian, - — IS n Pl. Aſſ. 450 
Infancy pleaded by guardian, — — - 3. Will. 413 


Plea of infancy to efunyfit, for merchandizes bought by the defendant ; replication, 
neceſſaries * defendant and his wife; rejoinder, that they were not for neceſſa- 
ries, Br. R. 95. Similar plea to action by a taylor, and ifſue, 7bid. 104. 5 

Plea of non-age for wares ſold ; replication, that they were delivered for neceſſary 
apparel ; rejoiader and iſſue; demurrer, 2. Bro. 99. Br. R. 93. 104. Vid. 40. 

Plea of infancy to Q umpſit by a taylor; replication, neceſſary garments ; rejoinder 
and iſſue, Vid. 40. Brownl. Red. 104. | | 


* * 
Statutes pleaded in Avoidance, (49. 


4. Of iſt. Fraud. 


Vor. PRECEDENTS in 
III. Books of PRACTicx, 
Page REeyorkTERS, &c. 


102. Plea of ſtatute of frauds, 29. Car. 2. c. 3. 
Plea of ſtatute of frauds, that there was no memorandum in 


writing, - 2 * — — — 2. R. P. E. B. 24 


5. Of 2d. Gaming. 
Vol. 
III. 
Page . 8 
103. Plea of ſtatute of gaming (9. Ann. c. 1.) to an 


adtion on an indorſed note, that plaintiff and de- 
fendant 


. a 
7 : 
PWW 
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Vol. | ParcepanTs in 
III. Books of PRACTICE, 
Page RgyorRTERsS, &. 


104 fendant played at cards. Reyriication, that 
the note was given for money Bond fide lent, and tra- 
105, verſes the gaming conſideration. Rzzoinpes, tak- 
ing iſſue on the traverſe. 
Plea to the ſecond Count of a declaration non afſumpfit, (to the 
firſt, which was upon @ promiſſory note by indorſee v. draw- 
er), the ſtatute againſt gaming. RzPLicaT1on, that the 
note was given for a fair debt, and traverſing its being 
given for money won at play, rejoinder and iſſue. Mor. Pr. 229, 230, 231 
Plea to ofſumpfit on a bill of exchange againſt the acceptor ; ge- 
neral iſſue to ſecond, third, and fourth Counts, plea to the 
firſt proteſting neither plaintiff or defendant were mer- 
chants ; for further plea, 14. Car. 2. bill given for money 
loſt at hazard. Demurrer and rejoinder, wenire to try the 
iſſue and aſſeſs the damages, if judgment for plaintiff on 
the demurrer, - - - 32. Raym. 4 edit. 96 
Plea to ſecond, third, fixth, and ſeventh promiſe ; nn aſſump/#t to the firſt ; ſtatute 
of gaming to fourth, that he loſt above one hundred pounds to plaintiff at hazard ; 
to fifth, true that he made ſuch promiſes, but that he played and loſt the ſum of 
one hundred pounds, not then paid by him; replication, proteſting as to firſt pro- 
miſe, did not play; for plea, that the note and bill were made for money lent to 
the defendant, and traverſes that he loſt above one hundred pounds at one time; 
to fourth, that he won only fixty-one pounds; to fifth, the ſame, C/;f?. 200, 201. 


6. Of 3d. Uſury. 


Vol. PRECEDENTS i 
III. Books PRAcrics, 
Paęe RRErokrERRS, &c. 


ag | | | 
105. Plea of Statute of uſury (12. Ann. ft. 2. c. 16.) to an 
action on a promiſſory note, payee v. maker. 
107. Plea of ſtatute of uſury (12. Ann. ft. 2. c. 16.) to 
an action on an indorſed bill, at ſuit of indorſee v. 
108. indorſer. RepLicaTiqQN, that the conſideration was 
bond fide, and traverſes the uſury, 
Plea, non afſumpfit to ſecond and third promiſes 3 the ſtatute 
3 8 to the firſt promiſe being on a promiſſory note in- 
orſed, - -_ - We” 
Plea to afſump/it for money lent, that it was advanced, and de- 
fendant paid for the loan thereof at uſurious intereſt, - Lill. Entr. 173 


e 


_ Other Statutes pleaded. 


(13. 14. Car. II.) AcT or ConfoRMITY. 
Vor. ; 8 
III. 

Page | | | 
110. Plea to declaration by Curate v. Rector, for remov- 
ing him from bis curacy ; firſt, aon aſſump/it; ſecond, 
that plaintiff did not ſubſcribe the declaration of con- 
formity required by 13. 4 Car. 2.; third, that 
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plaintiff did not procure a certificate under the hand 


of the biſhop, and read the ſame in the church, as re- 
quired by the act. REYLISATIoN that defendant 


hindered plaintiff from reading, &c. as required, and 


1 


iſt. Accord, 


Vor. 
] 


Page 
252. Pl 


Vor. 
III. 

Page 

131. Pl 


132. 


officiating as curate before the end of three months. 
(See the 5 | 


eclaration, Vol. II. 508.) 
DISCHARGE (50). 


ea of payment of part of principal and intereſt due on the 
bond, and that the acceptor made another bond for 


payment of the reſidue, which teſtator accepted in ſa- 


tisfation and diſcharge of the former, and alſo of the 
. promiſe aud undertaking of defendant ; ſeveral ſimilar 

pleas, and that teſtator accepted bond as a zew ſecu- 

rity, Keplication to all the pleas. (See Bills of Ex- 


change laland. Payee v. Acceptor, Vol. II. Index.) 


ea, that it was agreed between plaintiff and defendant, 


that the promiſes in the declaration mentioned, and 
the verformance thereof ſhould be waved, and de- 
fendants ſhould be at liberty to pull down a wall, and 
in conſideration thereof, defendant ſhould pay to 
plaintiff five pounds five ſhillings; plaintiff waved 
promiſes, and defendant paid plaintiff that ſum in ſa- 
tisfaction of the damages to be thereby done for 
plaintiff. REyeLICATION, that true it is that the 
walls are the ſame, proteſting that plaintiff did not 
waive, & c. promiſes, and that defendant did not pay, 
nor did plaintiff accept ſaid five pounds five ſhillings 
in ſatis faction of plaintiff's damages; and ifſue on the 


agreement. 
128. Plea (to a declaration at the ſuit of aſſignees of a Sant. 


rupt), that after the making the promiſe mentioned 
in the declaration, defendant gave the bankrupt a 
bond in diſcharge of thoſe promiſes. ReyLicartion, 
that A. B. (the bankrupt) being inſolvent, the bond 
was given with a fraudulent view to delay the pay- 
ment of the debt, and to keep the ſum from the cre. 
ditors ; ſtating, that a commiſſion iſſued, and aſſig- 


nees were choſen. 

137. Plea, 1ſt. Non a,; 2d, infancy ; zd, that defen- 
dant was indebted to plaintiff in ſixty-two pounds 

and no more, and to one A. B. in two hundred and 

thirty-eight pounds; and that, at their joint requeſt, 

he gave them à warrant of attorney to confeſs a 


1 


Satisfaction, and Payment. (See Payment.) 


135. Plea, 
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e | 
"Y judgment, which the plaintiff received in full ſatisfac- 
| tion of his debt, and afterwards entered-up judgment 
thereon, which is in full force. f 
135. Plea, that a bond was delivered in ſatisfaction in aſſump 

1 


134. Plea, that plaintiff accepted ſome pieces of cloth in ſa- 
| tisfaction. REpLICATION, | 
135. Plea, that defendant gave paints a mahogany bureay 
and book-caſe, which plaintiff accepted in ſatis fac- 
tion and diſcharge, REPLICAaT10N, did not accept, 
&c. in ſatisfaction. 5 | - 
133. Plea of promiſſory note given for the money due on the 
7 promiſes in the declaration. 
136. Plea of an agreement, that defendant ſhauld pay plain- . 
tiff's , a debt due to him from plaintiff, and 
oy it ſhould be deemed a ſatisfaction from defen- 
"0 | 


'Plea of accord and ſatis faction after non a//ump/it to the whole 
declaration. REyL1CaTION, proteſting no pay- 
ment and taking iſſue on the acceptance in ſatisfac - 
tion, 7 4 ey, - - Mor, Pr. 232, 233 

Plea, that defendant gave the plaintiff two pieces of cloth in 

full /atisfaFion, which plaintiff accepted. Replication, 
proteſting that defendant did not give and taking iſſue 
upon the acceptance, - - — = 

Plea of delivery and acceptance of one hundred hog ſheads 

of tobacco in ſatis faction. ReyLicaTion, that detendant | 

did not deliver ſpecial demurrer thereto for nor anſwering 

the acceptance, - - _ - Lill. Ent. 105, 106 
Plea to ſecond and third Counts, non afſumpfit, and to firſt, an | 

accord by plaintiff to accept a larger ſum by inſtalments, in 

ſatisfation and payment of firſt inftallment accordingly. 

REPLICATIOxN, proteſting no payment, and accepting the 


Lid. 233, 234 


Lid. 245 


firſt inſtallment, denies the accord, 4 8 
Plea in nature of accord and faciefaGion; that defendant's 

creditors (plaintiff one) agreed tv accept a compolition 

in lieu of their debrs, = - - 2. T. R. 24 
Plea as to 1ſt, promiſe payment, and as to zd and 3d, accep- 4. 
tance of a note from a third perſon in ſatisfaction, = Lill. Ent. 121 


Plea as to part, that he gave a bond; and to the reſidue, on aſump/it, Cl. A. 101. 

Plea, that plaintiff accepted a promiſe of payment of the money from another per- 

ſon, and that he diſcharged the defendant therefrom. Replication, proteſting, 
&c, for plea that he did not diſcharge defendant, Mo, Ent. 3o. 

Plea to 1ſt. promiſe, a0 afſump/#! ; to 2d, that plaintiff delivered the goods by 
agreement to defendant, in the name of a third perſon, for and in ſatisfaction of 
money due to him by the ſaid third perſon, 3. Inſtr. Cl. 269. 

Plea, that piaintiff accepted of a beaver-hat in diſcharge of the promiſe. , Replica- 
tion that he had not delivered it, and iſſue, Brown's Va. Me. 92. 

Plea to action by ſurgeon, that he ſo unſkilfully managed the wound, and adminiſ- 
tered medicines, that it became mortified, and plaintiff ſaid he could do no more, 
defendan: paid forty ſhillings, which plaintiff accepted, and traverſes deſerving 


more, 3. 1nftr, Cl, 349. 
2 Plea, 
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Plea (to afſumpfit on bill of exchange) that defendant paid the money due, accord. 
ing to the tenor of the bill. Replication and iflue, Tho. 16. 2. Mo. Ent. 161. 


2. Account Stated, 


Vol. . 
III. 
Page 3 
139, Plea in affumpft to an action againſt the acceptor of a 
bill of exchange, at the ſuit of an indorſee, that 

plaintiff and defendants ſtated accounts concerning 
the cauſes of action mentioned in declaration, and 
defendant was found in arrear, and gave plaintiff a 
negociable promiſſory note for the balance, which 
3 indorſed away before action brought, where- 
by defendant is liable to the indorſee. Replication 
thereto. 1 | | 


Plea as to money borowed, on aſſumpſit; 2d, as to money due for cattle, account 
lated 3 to other money due for cattle; that they were partners. Replication 
and iſſue, Bro. Va. Me. 94. Why 

Plea, that plaintiff and defendant accounted, and ten pounds was due, which he 
brings into court, 2. Mo. Ent, 143. NM 


| 3. Auter Action Pendent. 
Vorl. : PrECEDBNTS iz 


III. Books of PRacTics, 
Page N 5 | RgerORTERs, &c. 
140. Plea (to declaration on a promiſſory note), another ac- 
141. tion pending. Replication nul tiel record. Rejoin- 
142. der, nal tiel record. Rejoinder to the replication. 
142. Plea of prior action depending at the ſuit of plaintiffs, 
bankrupts, before they became bankrupts. ' 
143- Plea, that plaintiff obtained a verdi& and judgment a- 
gainſt the defendant, in a prior action brought by the 
plaintiff againſt defendant for the ſame cauſe of ac- 


tion. 
Plea of another action pending. RePLICATION nul tiel. 
record, Demurrer and joinder, - Ld. Raym. 4. Edit. 57. 
Plea after ſpecial imparlance, another action pending for the 


ſame debt. Demurrer and joinder, = . - Bid. 53 


4. Arbitrament. 


Vor. 
IIF- 


Pa q ; 
"hp Plea of ſubmiſſion to an arbitration, and an award there- 
145. on, &. REeLicCaTIONn od nullam fecerunt arbi- 
| tationem. | | 
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Booxs of PracTict, 
| : , kt 'Þ Hoe - RuyorTERs, &c. 
Plea of arbitrament ; replication no arbitrament, &c, Mor. Pr. 235. 237 
Plea of ſubmiſſion to an award, by plaintiff and defendant's 1 
pending the firſt, and a final award thereupon, and pe form- | 
ance on defendant's part. ReyLicaTion taking iſſae on | 
the ſubmiſſion to the award and performance, - Id. go8 


C 
defendant ſhould pay ſeven hundred pounds, which he did, averring that ſum to 


be included in the declaration. Replication that it was not within the 
Han. 45- ; | det 
Plea, a ſubmiſſion to arbitration and award, made to Ker thirty ſhillings in ſatisfac- 


tion of the promiſe. Replication that he did not ſubmit, and pleads au viel guad, 
3. Brownl. 38. | | | | 
5. Foreign Attachment. 
Vor. | : PaxzcEpenTs 8 
III. * Booxs of Practice, 
Page | „ Ks xogrzas, &c, 
247. Plea of aon afſumpfit as to part, as to reſidue, foreign at- | 
attachment. . 
* Plea of foreign attachment in the city of London, ſtating the 2 
' cuſtom, 8Þ = 7 2 85 - 2. H. B. C. Rep. 362 


Plea of non aſſumpſit to part, and a foreign attachment in London as to the reſidue. 
Replication that the bonds attached were made in S. and not within Loudon. Re- 
joinder, that one of the bonds was made in London; and judgment for the plain - 


6. Judgment recovered. 


Page | 

150. Plea of judgment recovered. Replication and new 

161. afignment, admitting the judgment, but that this aQion 

163, was brought for a different cauſe, PLR A to the new 
1 1ſt, nonage; 2d, ſet- off (See ſet- off, pol.. 

163. | 

146. Plea — aſſumpſit in B. R. of judgment recovered in C. B. 

in the ſame cauſe of the ſame term, with declaration. 

147. RrTIICATIONH nul tie! record. Rejoinder. 

145, Plea, by adminiſtratrix, of judgment recovered in C. B. 
by plaintiff's Saros and feme. | 

146.148. Judgment recovered in C. B. to action in B. R. 

and replication.” = | | | 

148, Plea of judgment recovered to an action in C. B. Re- 
„ _- tz > 


= 
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150. Plea of judgment recovered in C. B. Replication 

0 K nul tiel bord Rejoinder. | 7 

150. Plea of judgment recovered. 

146. Replication to a plea of nul tie record, in B. R. record 
in the ſame court. 


Ples to an action in B. R. of judgment recovered in C. B. | 
REPLICATION thereto, — - - Mor, Pr. 252, 253 
Plea to an action in C. B. a judgment recovered in B. R. Ihid. 253 
Judgment recovered in another action pleaded in bar to an 5 
actioo of a/ſſumpfit, ReyLiicarion and rejoinder, - 1.R.P. C. B. 20; 
Plea of recovery in a former action. REpLicaTtion zul tiel 


record. RejoinDER babetur tale recordum, = EF ©. 8. 19. 20 
Plea to a recovery in another action, - - 3. 2 ©. . 20 
7. Outlawry, 

Vor: PRBCEDENTS 77 

A | Books of PracTice, 
Page RBgyORTERs, &c, 


241. Plea (to declaration on a bill of exchange, drawer v. 
acceptors, partners, are outlawed), after ſeveral im- 
parlances ; 1ſt, aul tiel record of outlawry ; ad, that 
the other defendant reſided in Spain, and that Corn- 
wall is the next Engliſh county ; and traverſes that 
London is. ReyLIiCcaT1ON that m_ is ſuch a - 

242,243 · cord, ſetting forth the original writ. Demurrer to the 

y replication. Joinder. 

L. 


III. 
Page | 
154. Plea of outlawry in C. B. to an action in B. R. 
153. Plea of outlawry. : 


Plea, that defendant is outlawed in another court. ReyLica- | 
TiON aul tiel record, = Es IG 8 1. R. P. C. B. 207, 208 
Plea of outlawry in plaintiff, REPLICATIOx, 2. R. P. C. B. 23 
Plea of outlawry in bar. REPLICATION zul tiel record, - Morg. Pr. 224, 225 


8. Payment. (See Accord and Satisfaction.) 


Page 

358. Plea to declaration in afſumpfir on a promiſſory nate z 
iſt, non «fſumpfit; 2d, payment and acceptance of a 
groſs ſum in fatisfaftion ; zd, that defendants with a 
ſurety gave a promiſſory note to plaintiffs for a ſum 
in groſs, in /atisfa#ion, which plaintiff accepted as 

360, ſuch, aud which was duly paid. Replication to the 
ſecond plea, proteſting that defendant did not pay the 
money therein mentioned in ſatisfaction for replica- 


tion, 1ays, that plaintiffs did not ſo receive it. 
Plea 


IN THE * DIVISION. 1 


vor- NY | PrpetvanTs e 
ä | | | Booxsof Paaren, 
Page Ra FOATERS, uc. 


154 Plea (to declaration in ebe for work and Iabour as a 
| builder, and repairing premiſes), that defendant did - | 
72 45 plaintiff, but that plaintiff employed one : 
A. B. as his deputy, to ſuperintend the works, an s | 
that defendant, according to the directions 'of plain- 
uf, paid A. B. the honey for the work. 


Plea to affionpfit on articles of agreement: to pay a lem of mo- 
ney when the work ſhould be finiſhed ; e only mth. = 
ed part, for which defendant paid him, OY 7 In. Eat. 449 


Plea that he had ys the money 3 to his promiſe, deren. that he 

had not paſd, Ent. 29. 2. Bro. 6. 

Plea, confeſſes the promiſe, but — defence, payment on, and obere after the 
laſt contingance, Clift. 203. 

Plea that defendant paid the plaintiff ten pounds in full tue c G0 of an debts * 
demands, which plaintiff received, and traverſes any promiſe made afterwards. 
Replication that he had not paid, and a promiſe afterwards, Bro. R. 93. 

Plea that As 3 1 his moiety of the bargain between him and plaintiff, 
for th, r his promiſe, Replication that 
he had — ** iſſue thereapon, Re. 50. 

** ay ment of five ſhillings to ſeyeral promiſes, in full ſatisfaQuion of all 2 

s from LA the world to that day, Bro. Ya. 93. | 

Plea that one indebted to defendant in twenty pounds, paid the 
ſame to plaintiff 's welder the plaintiff s direction. Replication. Demaurrer 
WW. judgment for the plaintiff, Bro. Yad. y. 7 

ea to firft, ſecond, Site third promiſes, non offumpfit ; and to the other paymerit 
gs 4 to his promiſe, Bro. Va. Me. 99. Replication that he had not paid ; 
and iſſue, Ci. 102. 

Nen affumpfit to 1ſt. plea to 24, that he paid ſo much money, and gave ſo many 
goods in ſatisfaction, Han/. 64. 

Plea of payment in full ſatisfaction, Cl. Af. 91 

Plea by one defendant, that be, together * another, non aſſumpſerunt by the 
other, that the plaintiff appointed one P. B. to receive thirty pounds in full ſa- 
tisfaction, CI. AJ. 138. 

Payment, plea of, 3. ; <P; 82. Hern. 130, 135. at ſeveral times, 3. Brownl. 

86. 


Plea to firſt promiſe, payment to ſecond ; acceptance of another note in r. 
tion, Lill. Ent. 121. 

Plea in a feigned iſſue to firſt promiſe, that defendant had paid more than he re- 
ceived; to ſecond, that inteſtate was not indebted to plaintiff, Lill. Ent. 48. 66. 
Plea, payment for two of the oxen ſold, and was ready to have paid for the cow if 
plaintiff would have delivered her ; traverſing that plaintiff offered to deliver the 
cow. Replication, proteſting, &c, Plea that he offered to deliver, &c. Br. Red. 

93. 3. Iaftr. Cl. 270. 

Plea, uc of part, and would have paid the reſt if plaintiff would deliver the 
cattle to him according to his contraft. Replication, proteſting he had not paid 
for; plea, that he offered to deliver; and iſſue, Bro. Va. Me. 107. 

Plea to action for money had and received, con feſing the declaration that he had paid 
the ſeveral ſums to W. to the uſe of plaintiff. Replication and iſſue, 2. Bro. 6. 
Plea of payment and acceptance (in aſſumpfir, for the occupation of third part of cer- 

tain lands. Replication and iſſue, Bro. Va. Me. gz. 
Plea, 


ail INDEX TO LEADING TITLE OR HEAD 


Plea, proteſting that he made no ſuch promiſe, and for plea, payment of all weekly 
aſſeſſments and payments whatſoever, chargeable on certain tenements. Re. 
-  , plication and iſſue, Bro. Va. Me. 107. | 

Piea of payment in diſcharge for ploughing, &c. Replication, proteſting, &c. for 

. . plea, did not receive it in full r and iſſue, Jbid. 110. EE 

Plea to afſumpfit ; non afſſumpfit, 2. Brownl. 8.; and that defendant paid all the 
ſums for proſecuting, and monies expended. Replication that he had not 
paid; and iſſue, Ra. Ext. 58. A i 

Plea, that he paid plaintiff forty ſhillings, which was as much as he owed him; and 
a traverſe of the promiſe. Replication, proteſting that he had not paid. iſt 

E — plea, that he promiſed in modo et forms ; and iſſue, Bro. Va. Me. 108. 

Plea (to afſumpfit on an indemnity), that he become bound with the plaintiff to the 
ſheriff; who, in default of the appearance of the plaintiff, proceeded to an 
exigent againſt the bail and his plaintiff in C. B. and defendant received the mo- 

_ . nies to give her 1 to ſuperſede the exigent, and for his journies and ex- 

es; and traverſes the promiſe to indemnify plaintiff; with iſſue on the tra- 
verſe, Ro. Ent. 63. ' ; : ; ; N 

Plea that plaintiff was not damniſied to aſſumpfit on indemnity, Han/. 118. 

Plea (to\afſumpfie to marry), that he offered plaintiff, but ſhe refuſed, Bro. Va. Me. 

90. Replication, iſſue, and rejoinder. | Rr” eons 

Plea (to aug on a bill of exchange), proteſting, &c. for plea that he drew the 

- bill for the uſe of C. who being indebted to the king in two hundred pounds, the 

| bill was ſeized into the king's hands ; and defendant, by virtue of a writ of extent, 
paia the money in full ſatigfadtion; with proper avetments and demurrer thereto, 
2. Vent. 300. | 880 bs CE EV HR 
Plea (to ah on bill of exchange), as to ſecond promiſe, non aſſum#/it ; to fir 
wy a indorſed the bill to one A. B. and defendant paid the money 15 | 
A. B. who gave a receipt for it, Clift. 928. | | | 
Plea of payment, 3: Brownl. 82. Herne, 130, 135. | . | 
Plea to one promiſe, that he paid the money to plaintiff on mega and to the other 
promiſes, on oe feaſt days, according to the feaſt-day. Replication and iſſue, 

3. Brownl. 50. 

Plea. that be paid plaintiff, an attorney, the money due to him for fees, expences, and 
coſts. Replication and ifſue, Herr. 197. | 


9. Performance. 


Vor. 
III. 
- Sage a 
2155. Plea of performance to a Count in umꝑęfit to make re- 
pairs. 


10. Releaſe. 
PRECEDENTS is 
Booxs of PRacTICE, 
ReyoRTERs, &c. 
Plea of releaſe in an ation of aſſumpfit. Replication taking 
iſſue on the execution, = - . „„ RC. B. e 
Plea, a general releaſe. RxTLIcATIoN, dureſs of impriſ 


ment. RRJjOIN DER, - * Ibid. 71 
Plea of a releaſe, puis darrien continuance, - . Bull. N. P. 3 io 
Plea of releaſe, 3 = _ 22. Ld, Raym. 1306 


Plea 


4 


It, Satisfaction. (See Accord and Satisfaction, and Payment 


159.766. Plea of ſet off, work and labour, &c. done by 


* IN THE CIVIL DIVISION. Xiif 


Vor. | PagcCEDENTS in / 
III. Booxs ef PRacTica, 


Page. . | ReyoRTiRs, &c. 
156, Plea that the promiſes were made by the defendant, and : 
not by the defendants alone, and that plaivtiffs exe- 
157. Cuted a releaſe to defendants. Replication, iſſue on 
the premiſes; and non eff fadtum to the releaſe. 
158, Plea to afſumpfit by executors, that teſtator ſold to plain- 
tiff a cow for ſeven pounds ; which, at the time of 
his death, was unpaid, and that plaintiff *s executors 
agreed to releaſe each other on condition of plaintiff's 
paying plaintift thirteen pounds. | 


Plea, a general releaſe, ReyLicaTion, n eff faflum, 2. R. P. 3. N 57 
Plea, general releaſe. REPLICATIOx, dureſs of impriſon- | 

ment. RejornDER, not impriſoned, — * 1bid. 58, 59, 60 
Plea of a geneaal releaſe. ReyLication that defendant, , 

being intoxicated with liquor, ſealed and delivered the re- 

leaſe. Rejoinder, . Fe — OT ee Mor. Pr. 237, 238, 240 
RePLICATIoON to the plea of a plea of general releaſe, non e 

Factum, 1 8 8 - - - hid. 240 


Plea of releaſe to a declaration for lodging, Cl. ¶ 257. 

Plea of general releaſe made after verdid, and before judgment, Bro. Lad. 115, 

Plea to firft, ſecond, and third promiſe, that he made them on the tenth of April, 
and that plaintiff ſealed a 12 releaſe to him on the eleventh; traverſing the 
prone afterwards. Replication that defendant promiſed after the tenth ; and if- 
ue, Bro. Vad. 98. 105. 111 

Rr of payment before original ſued out, and plaintiff gave a releaſe thereupon, C. 

Plea to part payment, purſuant to the award to reſidue a releaſe. Replication, did 

not pay; and iſſue, Mo. Ent. 57.; proteſting arbitrators made no award for ples, 
no award was delivered, or ready to be delivered, according to the ſubmiſhon; 

ne that the award was made, and ready to be delivered under the hand and 
ſeal of the creditor ; and iſſue, 58. 

Plea (to afſump/it to pay money in conſideration of marriage), that plaintif, after 
the promiſe made, diſcharged defegdant by releaſe in writing. Replication, 30 
eff fatum ; and iſſue, Han. 43. | 


Pleas of, ante.) | 


12. Set-off. (See Notices, practical forms.) 


Page | 
160, Plea of ſet-off for work and labour, &c. as a factor. 


defendant. | 
164. Plea of ſer-off, for work, &c. neceſſaries, damages, 
goods, money lent. laid out, had and received, ac- 
ibs, count ſtated. REelicartion thereto 


172, Plea 


INDEX TO LEADING TITLES OR HEADS * 


PRECEDENTS if 
Books Pr acTicg, 
Page. | 2 ; RErORTERS, &c. 
172. Plea, general iſſue and notice of ſet-off of a promiſſory '—@ 
note for one hundred pounds for the rent of a honſe. 
168. Plea of {ct off, work and labour, money lent, & c. laid 
169. out, &c. had and received, aecount ſtated. ReeLi- 
=_ CAaT10N taking iffae on the ſet- off. 
= 167. Plea of ſet off. | ba ; 
=_ 170, 171. Plea of V-. | | 
|  — 163. Plea of a recognizance entered into by plaintiff to defen- 
| dant in another Count by way of ſet-off 
| 160. Plea of debt on judgment by way of ſet-off. Replica- 
| 161. tion, that fince the recovery thereof, and plea plead - 
ed, defendant levied the ſum due upon it. 
| 162. Replication ſimilar to the laſt, of payment of the judg- 
ment ſince plea pleaded; and opinion, 

163. Plea to new aſſignment in à replication ; 1ft, non afſump- 
it; 2d, ſet off. (See replication to plea of judgment 
recovered, ante 153, and Index. ix) 

165. Plea of ſet- off, money due on a judgment recovered by 
him againſt plaintiff, as adminiſtratrix. (See Execu- 
tors, paff.) 9 gs ty 

166. Plex of now amt to all the Counts, except two pounds 

* eleven ſhillings tender to that, and with leave of the 

Court, a ſet- off to all the money except two pounds 


- | ( leven fhilliogs tendered. (Sar Tender, po.) 


j 
| Plea of fet-off, - F 2. R. P. C, B. 26. 
| Plea, ſerting off ſeveral 3 plaintiff's demands, id. bs 
Plea of nov afumpfet and ſet-off. Rx LICAT Io that plain- 
ay tif was not nor is indebted, &c. — - - Mor. Pr. 2 50, 251 
| Plea of ſet- off of a bond from a bankrupt to defendant, to an : 
action brought by the affignees, + / > 


bs I. Will. Rep. 155 

Plea to afſumpfir for work and labour, &c. as an attorney, that 
| aintiff, before and at the time of the plea pleaded, was | 
| * indebted to defendant in a larger ſum. ReyLticartion that 
defendant brought an action againſt plaintiff for the ſame 
| time in which plaintiff has paid the amount of the demand 
| into Court, - — - - - 
| Plea to afſump/it for work and labour, that plaintiff entered in- 
| to a bond ro defendant to perform work within a cer- 
tain time, and beyond that time jt was conditioned that 
plaintiff ſhould pay defendant ten pounds every week 
that the ſaid work remained unfiniſhed, and that four 
weeks had elapſed, and that forty pounds were due and 
owing to defendant, - - - . 2. T. R. 31 

Plea of ſet-off of bonds of indemnity, to an action for goods 

ſold and delivered by affignees of a bankrupt, and that the 
monies paid on the bonds exceeded plaintiff's demand. 56. T. R. 133 
Plea of ſet-off of a judgment recovered. RęPIICAT ION 
that plaintiff was then in the cuſtody at the ſuit of defend- 
ant, and was by him diſcharged from the execution upon 
the judgment, Rzjoinvex that plaintiff executed a war- 


3. T. R. 186, 


rant 
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* 


PaECEDENTS „„ 


Books of PRACTICE» 


rant of atorney 0 ſecure an annuity which was ſet ande 
for irregularĩty, 

Plea of ſet- off to declaration on an mand, confeſling the a- 
ward, but that before the making the award, plaintiff 
was indebted to defendant in other ſums of money, that 
he requeſted the arbitrator to make an allowance of his 
ſaid debt, but that he made the award . taking 


iato ee eee * $I "A 


7 


1 . Tender . 


75 Plea 1081 the promiſes (except the third), for money 


had and received, and all 2 money therein * | 


ten ſhillings and ſixpence ſit, non 
# iſſue; and as to that ten Fe wo and 23 
184. depobit a tender; ſecond, as to firſt and 3 


R8PORTERS, K . 
Wn 7; T. R. 957 


Counts, that plaintiff exonerated defendant from 


the performance thereof. 


177. RzyLicaTIOn to plea of tender, admitting the ten 


der, and taking money out of court. 


1880. Replication of a ſubſequent demand and refuſal. Re- Ss 


joinder thereto, and iſſue, 
166. Plea of non afſumpfit to all the Counts except two pounds 


eleven ſhillings ; tender to that, and with leave of 
the Court a /et-off to all the money except two pounds . 


eleven ſhillings tendered, (Ces Set- off, ante. 


173. Plea of tender o thirty pounds, to an action brought « 5 „ 
an agreement to repair the vicarage-houſe, by a der- Fo 


gyman. 
181, Plea art judgment a inſt defendant, havi 
Re lefted to — as to — of a particular — nope 
Hd > 4 takes Judge ment by ail dicit as to that, in order 
162 to prevent a 
„ A to the plea of tender pleaded to a quantum 


iſcontinuance, unica taxatio. RETII- 


meruit, admitting the tender, ſays, that plaintiff de- 


ſerved to have more than the ſum tendered, to wit, 
&c. pounds award of wenire. 

182. Plea of tender to the laſt Count of fifteen guineas, ac- 

183, ceptance of the fifteen guineas, and venire awarded 
to try the other iſſue. 

183. Replication to a plea of tender, that no ſuch tender was 
ever made. 

174. Plea of tender, plaintiff takes money out of court; and 


iſſue on the remainder. 


176. Plea of non aM to part, and tender to the reſidue. a 


176. Replication, demurs to the tender. 

180. Replication to a plea of tender, a bill of Middleſex, 
With continuances before the making any tender. 
Vor. * F 


Plea 


xr) INDEX TO LEADING TITLES OR HEADS 


Vor. | PagceDeEnTs in 
III. Booxs of PkacTicg, 
age. | | ReyorTERs, &c, 
181. Plea firſt, general iſſue; ſecond, plea of tender. 
173. Plea (to declaration for money had and received, and ac- 
Eovunt tated), as to all the promiſes, &c. except as to 
one guinea, parcel, &c. non 2ſ/ump/it, and to the gui- 
nea, a tender, ; | | 
179. REyLiCaT1on to a plea of tender, that previous to the 
making of the tender, plaintiff ſued out a writ of 
. _  ſ«bpana in the Court of Exchequer in this ſuit; and 
 —-» © _ opinion 6n the replication. 5 mw 
177. ReyLicartion to a plea of tender, that plaintiff ſued 
out a bill of Middleſex; with continuances before the 
tender. 5 
Vor. - | 
TL. | 5 
= Pl | f general iſſi fid 
” "_ - Replication, ſubſequent demand. refuſal. 
- Rejoinder and iſſue; with opinion on the cofs.. 
Plea as to the firſt part of the ſecond Count; and as to the third ITT >» 
promiſe, 2 aſſump/it ; as to the reſidue, a tender, M 2. R. P. B. R. 79 
Plea, aon afſump/it to the whole, and a tender to part. Re. © | . 
PLICATI1ON, demurring to the tender; and iſſue. EnTay 
where the plaintiff admits the render, takes the money out 
of court, and proceeds for further damages under the ge: 
neral iſſue. (See Practical Forms, zoft.) - Vid. 218, 219, 220 


RgyLicarion to a plea of tender, that plaintiff, after the 
tender, requeſted defendant to pay him, but he refuſed, Mor. Pr. 220 


Plea in au to a declaration of E. T. 8. G. 2. and 
lea ſame term, of a tender, Before the exhibiting the bill. 
EPLICAT10V that the plaintiff ſued out a latitat anterior to 

the tender. REjo1xDER, admits the cauſe of action ac- 
crued before the filing of the bill, but denies that he pro- 
miſed before the laritat was iſſued; general demurret f | 


thereto, ” 1 | = 7 ES Cara 
| Plea of tender in gt Reveiication, denying the 
tender, - OT - 1. R. P. C. B. 155 
Plea as to v Aumpfit as to reſidue, a tender and a notice 


Pleas as to the firſt, ſecond, fourth, fifth, and ſixth promiſes, 
and the whole of the third, except fix pounds, non a/ump/it, 
and as to that, a tender. Rzrlica rio, accepting the 
money tendered and award of wenire to try the iſſue. (See 


et- ef delivered with the ſame plea. (See Practical Forms,). 2. R. P. C. B. 67. 69. 


Practical Forms. e {75 "Pp Pl. Aſſ. 225, 226 
Plea to ſecond, third, fourth, fifth, and part of firſt promiſe, aon 
aſſumpfit ; and to reſidue of firſt, a tender. Replication : 
and iſſue on the tender, = — Lill. Ent; 269. 271 


Plea to amt in B. R. of general iſſue to the two laſt pro- 
miſes, and a part of the money in the #7f, and to the reſi- 
due a tender. Acceptance by plaiatiff of money tendered 
out of court, CET a ng We? - 

Plea in afſumpfit to the firſt, third, fourth, and fifth promiſes, 

non aſſump/it; and to ſecond, that the meat, &c. therein 


Tbid. 448 


me 
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3 EE | REPORTERS, &c. 
mentioned was worth no more than one pound fourteen _ 
ſhillings, which defendant tendered. RzPricarion there- 
to, offering an iſſue on the value of the goods, - Lill. Ent. 453 
Plea of tender, with an wncore priſt to part, and non afſumpfit 
to the other part. RzPyLicaTrION taking iſſue on the ten- 
der, - „ - on FOG kn 24d. 476 


Non aſſumpfit to part, and tender to the reſt, 2. Mo. Eat. 143. Replication and 
iſſue. | 75 
Plea to part, non aſſumtiit; and to the reſidue, a tender of money brought into Court. 
Replication denying the tender, T ho. 60. 66. Br. Red. go. Cl. Af. 104. 
Plea to one promiſe u af/ump/it, and to the other, that he had pA1D part, and a ten- 
der to the reſidue brought into Court, Zr. Red. go. 107. > | 
Plea, PAYMENT as to part, and a tender as to the reſidue, and the money brought 
into Court, Bro. Pad. 103. Cl. Af. 140. | 4 
Plea to a promiſe to pay the loſs ſuſtained by carrying away wood that the defendant 
offered io pay twenty-ſix ſhillings, which was a ſufficient recompence. Replica- 
tion, proteſting that he did not offer, for plea that it was not ſufficient, 1. Bro. 37. 
mpfit for wares, &c. and mutuatus for money had and received, non aſſumpfit as to 
ſeveral pargels of the money, and tender before the writ purchaſed as to the reſidue, 
tout temps prift. Replication, denying the tender before plaintiff brought his 
original, to which plaintiff demurs, Lev. Ext. 30. Br. M. 107. | 
Plea, non afſumpſit, Bro. Red. 30. Plea of tender of ten ſhillings, for diet and lodg- 
ing, as being ſufficient, plaintiff refuſed, Bro. Ya. Me. 89. | 


— 
— 
* 


Statutes pleaded in Diſcharge. (1) 
1. Bankruptcy. ; 
2, Court of Conſcience Act. 1 
3. Inſolvent Debtors Act. (51) 
4. Limitation. 17 


vor. 
I. 


308 Plea to Declaration by an attorney for work and labour, 

309 againſt executors: 1ſt, General iſſue after impar- 
lance ; 2d, bankruptcy in plaintiff and his copartner, 

| with all the proceedings under the commiſſion ſet out. 

312 Replication, iſt, zol. preſ. to ſome Counts, and iflue 
on others; and as to thoſe that cauſe of action accru- 
ed after the aſſignment for the neceſſary ſapport of 

313 himſelf and family, Rejoinder, that plaintiff had 

314 not obtained his certificate. Demurrer and joinder, 
cur. adv. vul.— dies datu. venire, Coole Bankrupt 
Law. 2. Ed. 459+ . 


Tx Vor. 


* — 
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Vor. | ParcEeDeEnTSs in 
Il, 2 Books of PaAc ric, 

bo 5 5 | REPORTERS, &c, 

186, Plea (to a declaration for work and labour), 1ſt, 20 FFT WED 


aſſumpfit ; 2d, that the promiſes were made by de- 
fendant and one A. B. who is lince a bankrupt, and 
5 that plaintiff was indebted to defendant and 4. B. in 
183, more money, &c, Replication thereto, and iſſue on 
the ſet of, A 
189. Plea (to a declaration on a bill of exchange, at the ſuit 
| of the ſecond indorſee againſt the acceptor), that the 
firſt indorſee, at the time of his indorſing the bill, was 
a bankrupt, and that defendant is anſwerable to the 
aſſignees of ſuch bankruptcy, 19. Geo. 2. c, 32. f. 1. 
188. Replication, that bill was bond fide negociated, and 
186. plaintiff had notice of the bankruptcy. Rejoinder, 
that bill was. not fairly negociated, and ifſue on tbe 
. >” RE: - | | 755 
186. Plea of zon 2//imp/it and bankruptcy pleaded. 
188. Plea of bankruptcy, with notice generally in bar, in 
| conformity to the ſtatute, 5. Geo. 2. c. 30. ſ. 7. 
Non afſumpfit by two defendants, non afſump/it and Bankruptcy 
by a third, Lill. Ext. 106, RaeLication, confeſſing 
the bankrupicy, but avers that he and the other /uper e 
 efjumpſerunt ; the third makes default, and iſſue, - AR. Pr. 
Plea of bankruptcy, and that the cauſe of action accrued before, 2 
Plea of non afſump/it and non M umpfit infra ſex annos, that de- 
fendant was a bankrupt, and plaintiff's cauſe of action acc 
crued before in C. B. - - - 1. T. R. 89. 2. R 
Plea of Bankruptcy, 3 - - 2. N. 
Plea to declaration againſt three defendants, imparlance; iſt, 
non aſſump/it by two; ad, non aſſumpfit by third, and iſſne 
and for further plea, bankruptcy in defendant after cauſe 
of action accrued. REYLICAT ION, confefling her bank- 
ruptcy, but ſays that all the defendants promiſed jointly ; 
dies A. for defendants to rejoin ; and judgment by de- 
fault for want of rejoinder; and wenire awarded, as 
well to try the iſſues as to enquire the damages on ſuch 
judgment. (Practical Forms, ſee) - - Lill. Ent. 106, 107 
RzeLicarTion to a plea of bankruptcy in plaintiff to m pft : 
for monies due on an account ſtated, that plaintiff by deed 
aſſigned the debt ſued for, before he became bankrupt, 5 
to A. B. for whole uſe he now ſue s 1. T. R. 619 


Plea by three, two non aſumpſerunt, third, by leave of the court, how afſumpſfit and 
bankwpticy, Lill. Ent. 106. | | ER | 


15. 2, Court of Conſcience Act. 


Vor. - 

III. 

Page 2 
191. Plea, court of conſcience act for London, 3. Jac. 1. 


c. 15. and 14. Geo. 2, c. 10. 
is 258 Plea 
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Page 1 4 EE 
2 51. Plea of court of conſcienee act for Vefmin/ter, 23. Geo. 2. 


PRECEDENTS in _ 


Books of PRACTICE, - 


RuPORTERS, &c. 


c. 27. 1.8. REeyLicaTion, that defendant was in- 


debted in forty ſhillings and upwards. 
194+ Plea of aon aſſumgſit infra ſex annos to the 1ſt Count; to 
the zd, 3d, and laſt, aon aſ/ump/it generally, except as 


195. to fifteen pounds and upwards; to the whole of the 
fourth promiſe the court of conſcience act for the wE 


Tower Hamlets. Replication thereto, taking iſſue on 


the ſtatute of limitations as to the firſt promiſe, and 


as to the plea of court of conſcience act, ſhewing that 
plaintiff ſued defendant in B. R. by bill of Middleſex, 
apd that defendant appeared the fourih, &c. and de- 


- _"" 'nying that defendant reſided within the juriſdiction of 


the court of conſcience, 23. Geo. 2. c. 33. 


192. RgyrL1caTion, that defendant was an aztorney of C. B. 


and not liable to be ſummoned in the county court, 
193. Plea, court of conſcience act for Southwark, (32. Geo. 2. 
c. G. to amend and explain 32. Geo. 2. c. 6.) | 
193. Plea, court of conſcience act (56, Geo. 3. c. 8.) for the 
i hundted of Blackheath and Bromley, &c. in Kent. 
194. Plea in C. B. a 2fſumpfit to the whole, and the juriſ- 


diction of the court of requeſts for the city of London 
dy rule of court, and opinion on the propriety of 


+... pleading or ſuggeſting it. SE 

191. Plea of the court of conſcience act for Liverpool. 

195. Plea of court of conſcience act for the county of Middle. 
ſex. 23. Geo. 2. c. 33. Replication that defendant 
was an attorney of C. B. and not liable to be ſummon- 


ed in the county court. (See Index, poft. xxii. Other 5 


Pleas, &c.) 


Plea by an attorney as to all, except one ound three killings | 


and eightpence ; and as to that ſum, that he is hable to be 
ſued in the county court of Mzddle/ex, REPIIATION, that 


an attorney is privileged from being ſued there; on de- 


murrer, judgment for plaintiff, — — 
Plea, that defendant was not indebted in forty ſhillings, and 
the Sourhwark court of requeſts, 22. Geo. 3. c. 47; and 


that defendant was refident within the juriſdiftion, = * 


Vor. 
III. 
Page | 


1. Wil. Rep. 42. b. 


2. H. Bl. 351 


3 Inſolvent Debtors' Acts. 


197. Plea of duplicate, defendant having been in cuſtody of | 


an officer and, ſurrendered in diſcharge of bail, &c. . 
196. Plea of duplicate as a priſoner. | 
197. Pleaof diſcharge of a priſoner under the compulſive clauſe 
of inſolvent act, 1. Geo. 3. c. 27. ſ. 46. ; 


299. Plea 1 the act of inſolvency as a priſoner 


200, in cuſtody, Replication and iſſue. 


T 3 
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Vor. | PaECEDENTS „% 
ml. Booxs of Practice, 
7 b ReyorTBRs, &c. 
196. Plea of diſcharge under an inſolvent act, and RxrLICA- 73 
TION. 
202. Plea of duplicate of diſcharge under inſolvent act as a 
fugitive. 1255 


101. Plea, that plaintiff was diſcharged under an inſolvent act, 
and his cflate and right of action veſted in the clerk 
of the peace. | | p 
Plea in a/ſ/ump/it in diſcharge of execution againſt the body of 
_ © an inſolvent debtors“ act, defendant having been a fugitive. 
R8syPL1CAT1iON, employment and refidence in foreign parts, 
viz. at St: Helena, as chaplain of the iſland, in the ſervice 
of the Eaſt India Company, upon a ſtipend, and not a fugi- 
tive. Rejoinder, not ſorefident, = - Mor. Pr. 2 r, 242. 244 
- Plea of inſolvent debtors? act, defendant having been a priſoner IFN 
for debt. Replication, not duly diſcharged, » - 
Plea of diſcharge of inſolvent debtor under 21. Geo. 3. de- 
fendant being at large upon the deſtruction of the B. R. 
priſon in guy 1780, J 8 
Plea of inſolvent debtors? act, 2. Ann, c. 16. in ſtay of execu- 
\ tion as to his perſon, and confeſſes action, but traverſes the 
time of incurring the debt. Demurrer as to perſon. Join= 
der as to ou and apparel, and bedding, to the value of ; 
ten pounds, + - - - 2. Ld. Raym. 1263 


Plea, ſtatute of 10. Ann, in diſcharge of defendant's perſon only, being a priſoner. 
| Replication, that he was not a true priſoner, and traverſes his diſcharge, Lill. 


Bid. 244. 246 


Bid. 246 


Ent. 108. 


4. Limitations, Statutes of. 
Vor. 


3 


age | . 

327+ Plea, 1ſt, general iſſue ; 2d, adio non accrevit infra ſex 
annos. Replication to 2d plea, that after the faid 
cauſes of action accrued defendant was in foreign 
parts beyond the ſeas, until he returned in 1780, and 
that plaintiffs, within fix years after his return, ex- 
hibited their bill. Rejoinder, taking iſſue. 

Vor. | 

III. 

Page 5 

205. REPLICATION to a plea of an accrevit infra ſex annos, 
that the plaintiff*s teſtator was non compos mentis for a 
long time before, and at his death, and that the 
plaintiffs ſued out their original writ, within, &c. 

305, ReyPLiCaT3on to a plea of the ſtatute of limitations, that 
cauſe of action aroſe within fix years, 8 

204. REPLICATION to on efſumpfit infra /ex annos, that the 
inteſtate continued at ſea till his death, and that with« 
in fix years after his deceaſe plaintiffs exhibited a bill 

6 - At 


h 


. 


IN THE CIVIL DIVISION: v 


vor. a | PagceDaNTs in 
„5 do | Books ef PRACTICE, 
Page. RR PORT ERS, &c. 


at the ſuit of an adminiſtrator, Rx IOIN DE R,; taking 
iſſue. : | 2 

203. ReyLIiCaT1on to a plea of ſtatute of limitations, that 
plaintiffs ſued out a bill of Middleſex, and promiſed 
within fix years next before the ſuing out of the pre» 
cept. . „ 

203. Plea, Iiſt, general iſſue; 2d, non afſump/it infra ſex annos ; 

: . 3d, ſet off for goods fold, e 1 or 8 


Page of | | 
7 Plea, actio non accrevit infra. ſex annos, REPLICA» 
Non, taking iſſne. | | 
213: Plea of non afſumpfit and non aſſumpſit infra ſex annos. 
Vor. | 
III. 
Page EH 2 | 3 3 
205. REPLICATION to a plea of the ſtatute of limitations, 
that plaintiff was beyond ſeas when the action com- 
. menced and exhibited, &c. within fix years after his 
former arrival. 2 5 3 
203. REPLICAT10N to a plea of the ſtatute of limitations, 
TOR that a writ of latitat was ſued out within fix years, 
the rejoinder admitting the ſuing out the latitat, but 
_ denies that he promiſed within fix years. | 
205. ReyLticaTion to a plea of flatute of limitations; and 
to action at the ſuit of plaintiffs, as executors, that 
their teſtator ſued for the ſaid debt, and proceeded as 
far as the declaration, and died; whereupon the ac- 
tion was diſcontinued, and that defendant promiſed 
within fix years after the ſuit, | 


207. Plea, non afſumpfit infra ſex annos, Replication; a 
208. iſſue, | | | 
209. Rep, actio non accrevit infra ſex guns to plea of 
et off, 
208. Plea of ſtatute of limitations, aon aſſump/it infra ſex annos 
Ly and ſet off, | : | 
Non aſſumpfit infra ſex annot. Replication, | - - I, R. Pr. B. R. 208 
Non aſſumpſit and non afſſumpfit infra ſex anno, Ibid. 20g 


RupLicaTion of n afſum;/it and non aſſumſſit infra /ex 
annos to a plea of ſet off, 5 - - 1bid. 208 
Adio non accrevit infra ſex annos, = 3 Ibid. 209 
RePLicaTion' to a plea of non aſſumpſit infra ſex annos, that 
_ plaintiff ſued out a bill of Middletex, with continuance by 
the non miſit bros e to the time of appearance. RsjoinDaR, 
nul tiel record, ſurrejoinder habetur tale recordum, - 
Non Ten infra ſex aun, REPL1CATI0N, that plaintiff 


2. R. P. B. R. 81. 86 


undertook within fix years, and iſſue, - - Morg. Pr. 217. 218 
Plea of non afſumpfit infra ſex annos, REPLICATION there- 


to, Rejoinder, EIS 7 ®. ; * 1. R. 2E. 3 B. 148. 149 
Plea, adtio non actrevit infra ſex annor, REPLICATION,  - dbid. 149 
: | 4 4 | | Plea, 


* —— — — — 


| 
| 
| 
| 


— —REPLICKT10N, a bill of Middleſex ſued out, with divers 
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Vor. ET ; . PRECEDENTS i 


III. Books of PRACriez, 
Page | ReyorTERs, &c, 


Plea, non aſjumpjit and non a t infra _ſex annos, that de- 
fendant dr X. . 2 cauſe of action ac- 
crued before in C. B. 1 5 bes 

Plea of ſtatute of limitations. ReyLicaTion, latitat ſued 
out with divers continuances, which were ſued out with in- 

tent to declare in that action; averment, that the cauſes of 
action in the bill and the writ are the ſame. Rejoinper, 
taking iſſue on the n aſump/it within fix years before the 
iſſuing the latitat, 


. P. CG B. 16 


Lill. Ent. 32 


continuances, with ſaggeſtion of the demiſe of the king; and 
that afterwards a latitat was ſued out and continued; and 
that the promiſe was made within fix years before bill of "Bay | 
Middleſex ſued out. (Practical Forms Suggeſtions.) - Bid. 104, 
REePL1iCAT(oN to plea of ſtatute of limitations, non afſſumpfit ty 
infra ſex annes, that plaintiff ſued out a /atitat and an alias 
capias, and three pluries thereon ; after which the king 
died, and the defendants appeared before his acceſſion or 
ſucceſſion; and plaintiff declared againſt him in this action, 
and the cauſe of action accrued within fix years before the 


iſſuing of the firſt "= is 0 - Bid. 122 
Plea of zon aſſumpſit and non. afſumpſit infra jex anno: in one | | 

plea in B. R, Wc : i ag ; G > Inſtr. * I 7. Ed. 261 
Plea of non accrevit action infra ſex annos. Replication there- a : 

to, that the action did accrue within fix years, and iſſue, Pl, Al, 451, 453 


REPLIcATION to plea of ſtatute of limitations, that on, &c. 

plaintiff ſued out a bill of Middleſex, returnable on, &c. 

that continuances were entered till, &c. but ſheriff did not 

return the precept; but that 5 afterwards, on, &c. 

ſued out an attachment of privilege for ſame cauſe of action, 

to which defendant appeared, rs be - 5 hs: of R, 662 
Plea, non accrevit infra /ex annos. REPLICATION, that be- | | 
fore the eleventh day of February, 1725, viz. March | | 

twenty-fifth, 1720, plaintiff levied a plaint in ſheriff's 

court, which was removed by habeas corpus, and that the 

cauſe of action is the ſame. Demurrer with cauſes, for : 

that the cauſe of action is not the ſame, — — 2. Ld. Raym. 1429 


Plea to the firſt promiſe, aon aſſump/it , to the ſecond and third non afſumpfit within fix 
years, Bro. Vad. 74. 113. | 
Plea of ſtatute of limitations, Mo. Ent. 142. Ci. A 181. Br. R. 99. Replica- 


tion, 104. 


Plea of non afſumpfit within fix years. Replication, that the monies were due and 


parece between merchants in the courſe of trade. This was bad in aſump/it, 

ut otherwiſe in account, 2. Sand. 123. 0 

Plea to firſt and ſecond promiſe non afſum//it infra ſex annos; to third and fourth, 
Hamit generally. Replication to tirlt and ſecond, an original in treſpaſs, &c. 

| Jued out within fix years; and that he promiſed within fix years next before the 
original. Defendant craves oyer of the original and hath it, and pleads that the 
writ will not warrant the declaration. Demurrer and joinder, 2. Vent. 155. 


Nen affimpfit within fix years from ſuing out the original, Lill. Ext. 478; ſimilar 


- plea from ſuir g out the 67:7. 
15 Ocher 


IN TRE CIVIL DIVISION. —-axkii 


Other Pleas in DENIAL, AvoipaAncr, and DiscuARce. © 


8 2 FA; | pPuarcsburs is 
III. — / | Books of Pxacriez, 


Page pat | 5 Lb VE ReyorTERs, &c, 
121. Plea that defendant aſſigned his property for the benefit D 
ol his creditors, under an order of the chancellor of 
Maryland in North America, by virtue of an act of 
= Aſſembly: A 
118, Plea, (to declaration for work and labour, &c.) firſt, 
non afſumpſit ; ſecond, defendant entered into a deed 
of compoſition with his creditors to pay a pound rate 
in hand, and the remainder in four years, they co- 
venanted not to ſue within four years. | | 
114. Plea in bar that one of plaintiffs was partner with de- 
fendants, and therefore could not ſue. 
125. Plea nil habuit in tenementis to an action for uſe and oe- 
cupation.. It is decided this is not a good plea. - 
127. Plea, that ſmuggled goods were the conſideration of the 
bill of exchequer. Qu. if a good plea ? | g 
125. 109. Confeſſion of the action as to part, won aſumpſit to 
the reſidue, with judgment as to the part confeſſed. 
115. 117, 118. Plea (to a declaration on a promiſſory note, 
indorſee v. the maker) that the plaintiff was tried at : 
B. for murder, and ſentenced to be hanged, which 
judgment is in full force ; ſet off of a promiſſory note 
given to plaintiff, and indorſed to defendant. See ſer 
off, ante. Replication to the laſt plea, aul tiel record; 
rejoinder to aul tie record, and prays a certiorari, Ses 
Criminal diviſion, Certiorari. > 5 
Plea by an attorney, non aſſumpſit as to all except one 
three ſhillings and r 2 and as to that ſum thin be is 
able to be ſued for it in the county court of M. plaintiff 
REPLIES that defendant is an attorney, and privileged from 
being ſued there, on demurrer plaintiff had judgment. (See 
Index, xix. ante, Courts of Conſcience AQ.) yy 1. Wilf, 42. b. 
Plea of a ſpecial letter of licence to an action on the caſe, brought on the pro- 
miſe, 3. 1nft. Cl. 273. Hanſ. 62, | 
. Plea (to declaration in conſideration of ſurrender of a term in plaintiff's ſhop, de- 
fendant would put plaintiff into defendant's ſhop), that he tendered and plaintiff 
refuſed, 3. Int. Ct. . | 5 . 
Plea (to an action for not conveying lands) that plaintiff within the time diſcharged 
- defendant from his promiſe, and that he fold the lands to another. Replication 
and iſſue, Ra. Ent. 685. ; 
Non afſumpyt, 1. Bro. 67. 2. Bro. 9. Mo. Ent. 27, 28. Hanſ. 35, 59. Cl. Af. 7r. 
Lill, Ent. 56, 57+ ION 
Plea, alledging by proteſtation that he had not accounted nor was indebted ; for 
plea, non afſumpfit. Pl. Gen. 58. ; 
Plea that an agreement was made on condition, and a traverſe of the agreement in 
OR. Replication, maintaining the declaration, and an iſſue on the tra- 
 verie, 9. 74. . 
Plea that the AY was made upon a condition that the plaintiff was to pay money 


at ſuch a feaſt which he had not paid; replication that the bargain was made 


' Without a condition, and traverſe that it was made on a condition, Zr, R. go. 
| Plea 
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Plea that the defendant promiſed upon ſuch a condition, and a traverſe of the pro- 
miſe in the declaration, and replication and iſſue upon the promiſe in the declara- 
tion, Ro. Ent. 97. ; 

' Plea that plaintiff had diſcharged defendant of his promiſe, CM. 199. 5 
Plea that he had left the premiſes in as good repair as they were at the time of the 
agreement, and an iſſue thereon, Han/. 41. | " 

Plea non <ſampfit to the laſt promiſe, to the firlt a demurrer, 3. Lev. Rep. 149. 

Plea to ſecond promiſe, non aſſumpſit, to firſt, a ſpecial plea, 1bid. 317. 

Plea to indebitatus afſumpfit, that plaintiff was a recuſant conuict, with an averment 
that the judgment and record are in full force, plaintiff demurs, Lev. Ent. 11, 
3. Lew. Rep. 4. rota! {1 | | 

Non aftumpfit pleaded to an action by commiſſioners of bankrupts, Lew. Eat. 1 5 

Plea to afjumpfit for fix pounds for a gelding fold, that he bought the gelding on con. 
dition that plaintiff, on requeſt ſhovld, by note under his hand, . promiſe to repa 
defendant fix pounds if any perſon ſhould claim 8 and avers that he of- 
fered the fix pounds, but plaintiff refuſed to ſu 
Replication and iſſue. | 

Plea to firſt promiſe, judgment by ven ſum informatus, to the other 2 aſſumpſit, 
Clift. 103. | ; | | | | 

Nen 3 by one defendant, nil dicit by another, Cl. A, 84. | 

Plea (to an action upon a promiſe to become bound to the plaintiff for money to be 
paid at the end of the year, or to pay ſo much upon demand) that defendant and 
another offered to ſeal and deliver a bond, &c. which the plaintiff refuſed to ac - 
cept. Replication, that plaiotiff requeſted defendant to pay him the money, which 
defendant was to pay upon requeſt, 3. Brownl. 75. WM. 

Plea (to aſump/it for not delivering goods), non afſump/it as to part, and to the re- 
fidue that he had delivered to one C. by the appointment of plaintiff. Repli- 
cation, that he did not deliver it by his appointment, Pl. Gen. 62. 

Plea to fury, t (for not delivering. it at a certain time) that plaintiff before the time 
diſcharged defendant of his promiſe. Replication and iſſue, 1. Bro. 67. 

Plea that defendant had pawned the ſatchel for which the action was brought, till the 
ten pounds were paid, Cl. . 95. Hanſ. 109. 

Plea that the horſe was ſo fick that 2 could not deliver him, CI. AJ. 102. 

Plea (to an action brought by a ſervant) confeſſes that plaintiff came into his ſer- 
vice, and there continued till ſuch a time, during which the teſtator had plenti- 
fully provided for the plaintiff, and that on ſuch a day the plaintiff voluntarily 
left the teſtator's ſervice, and traverſes that the plaintiff ſerved teſtator during the 
whole time . the declaration; ſpecial demurrer and judgment for the plaintiff, 

1. Saund, 265. E l /ap/4 | 

Plea (to aſſump for work, &c.) that plaintiff was not ready to go to Scotland, but 

_ refuſed. Replication maintains the declaration, and traverſes that he refuſed, and 
iflue, 1. Bro. 76. | | 01 

Plea of non aſſumpfit to an award, and verdict for plaintifl, Wi. Ent. 471. 

Plea that detendant was retained to be attorney for the plaintiff in all actions brought 
againſt him. Replication, proteſting, &c. for plea, that he did not require de- 

fendant to appear as attorney for the plaintiff. Rejoinder and iſſue, 1. Bro. 33. 

Plea by one defendant confeſſing judgment by ail dicit; the other as to the ten 

pounds, 2 //umpfir, and as to giving plaintiff her diet, he gave it her part of 

the time, and was ready io have done fo for the remainder, but plaintiff took his 
wife from his houſe, a d therefore he could not perform his promiſe. Replication, 
that he did not take her away, for plea, that defendant Cid not board, &c. and 
iſſue, Bro. Ya Me. 112. 
Plea to ume for board. &c. non afſumpfit, and that the wife eloped, and defendant 
gave notice to all perſons that he would not pay, &c. 3. Jzftr. Cl. 27% 


Br. R. 95, 96. 
rs * Pes 


cribe the note, Bro. Lad. gg, 


Plea (to ug to marry ) that defendant promiſed on condition that a jointure was 
made, and traverſe of promiſe in the declaration, Hern. 228. | 
Plea (co action by ſurgeon) that the wound was not cured according to the pro- 

miſes by means of plaintiff, Hern. 229. | 
Plea to declaration on a bill of exchange, proteſting, &c. for plea, that the defendant 
is heir apparent to T. and for his better education was at Paris as an Engliſh 
gentleman, traverſing that he was ever a merchant, demurrer thereto, 2. Vent. 
: | | git | 
Ples (to aſſumpfit on a warrantry) that defendant did not warrant, 1. Brown, 39. 
Clift. 939. Bro. Red 95. with a traverſe. 3 25 
Plea (by carrier) that the waggon, laden with the cloaths and other things, was 
broken open in an inn upon the road, and the cloaths, &c. were feloniouſly tak. 
away, and 2 the promiſe to carry the cloaths ſafely, Ro. Ext. 3. Iaffr. CL 
5. Bro. Red. 16. q | | | | 
Net fg to pay money, Wilk. 279. 
Plea by ſurgeon, to cure plaintiff, Ra. Entr. 463. ON 
Plea proteſting, c. for plea non aſſumpſit, Co. Entr. 6, Similar plea with ſeveral 
proteflandos, Ra. Ent. 4. Wilk. 272. Co. Entr. 6. | Oe 
Plea non afſumpfit to indemnify plaintiff, Ra. Entr. 12. Xe 
Plea that defendant did not purchaſe lands of plaintiff modo et forms, Ra. Ent. 6. 
Plea that defendant undertook to carry fabas, &c. and traverſes the ang in the 
declaration, Co. Ent. 31 Fa 
Plea that defendant agreed to erfeoff plaintiff of lands, on condition that plaintiff 
would pay ten pounds before a certain feaſt-day, which he did not pay. Replica- 
tion, that the agreement was made without ſuch condition, traverſe the 
condition, Ra. Entr. 5. Ny | 
Plea that plaintiff bought of defendant four acres ſituate elſewhere, and traverſes that 
be bought the lands named in the declaration, Ra. Entr. 6. Yet. Entr. 48. 
Plea (in a/ſump/it to become bound to pay forty-four ſhillings at the end of the year, 
or forty ſhillings lent, on demand), that defendant and another offered to ſeal 
and deliver plaintiff a bond for forty-four ſhillings, which plaintiff refuſed. Re- 
lication confe ſſing, but ſays tbat he before requeſted defendant to pay him the 
um of forty ſhillings. Rejoinder that he did not requeſt, 3. Brownl. 75. | 
Plea (to afſumpfit to deliver barley on a certain day) that plaintiff before the day 
diſcharged defendant of his promiſe, Herne 133- | 4 
Plea (to af/up/it to convey lands) that plaintiff. within time diſcharged him of the 
agreement, Ra. Entr. 688. ? | 55 
Plea, an agreement to deliver to plaintiff two cows in diſcharge of his promiſe, and 
all treſpaſſes. Replication, no ſuch agreement, Wilk. 273. a 
Plea to afſump/it on a warrantry, that he did not warrant, Ka. Ent. 9. Vet. Intr. 19. 
Similar plea of ſheep with a proteſtando, Upper Bench, P. 231. 3 
Plea that he warrants the horſe free from a particular infirmity, and traverſes the 
general warrant, Her. 223. | 
Plea (on a ſale of ſheep) that he defendant undertook, if any of them ſhould die of a 
particular diſorder, before a certain day, then the plaingiff on notice ſhould pay for 
the ſame according to the rate, &c. no notice was given, and traverſes the war- 


rantry to be general, Her. 224. 


Executors 
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Executors and Adminiſtrators. (Pleas by, in Aſſumpſit.) 
Of Accord, &c. Set off, &c. Statutes, &c. &c. 


Vor. { 


K+ 4 | 
_ mn} rao bas ee repo 
104. Plea, firſt, non afſump/it by teſtator ; ſecond, plene ad- 
miniſtravit by adminiſtrator ; third, plene adminifira- 
wit preter, ſeveral BonD DEBTS to defendant's (elf . 
and others, and alſo ſeveral debts due to defendant 
on fimple contract, and five pounds aſſets, which is 
inſufficient to ſatisfy tee. ts 
257. Replication to plea of ſtatute of limitations and accord 
and ſatis faction, to a declaration by executor on a bill 
of exchange, that teſtator ſued out of the court of 
chancery a writ, but before the return thereof he died, 
and plaintiffs, as executors, ſometime afterwards ſued 
out another writ, and that the cauſe of action did ac- 
crue within fix years; to the third plea (accord, &c.) 
that neither the teſtator nor the plaintiffs are indebted 
to the plaintiff; fourth, admitting that A. B. did pay 
part, the teſtator did not accept the /a/ bond in diſ- 
| charge of the f; fifth and ſixth, that teſtator did 
1 not accept the laſt bond by way of a zew ſecurity. See 
A ; the Pleas, Vol. I. 254. and Accord and Satisfaction, 6 
A4 te Index. 
200, 201. Plea by baron and ſeme, ſued as executor and erecu- 
trix nt unques executor et executrix ; ſecond, plene ad- 
miniſtrauit. Replication and iſſue on the firſt plea ; 
ſecond plea, prays judgment of aſſets in futuro, with 
opinion gn action brought againſt baron and feme, wi- 
dow of inteſtate, liable only as executrix de /on tort, 


26 
- 
— 


* 


* 


Page | ; 5 | Ti 
29, 80, Pleas (to an action by bZuſband and wife, of a 
former huſband for uſe and occupation in teſtator's 
litetime), firſt, . zo eee ſecond, non afſumpfit 
infra ſex annos next before exhibiting plaintiff's _ 
- © bill; third, that plaintiffs teſtator in his lifetime 
with one J. W. and E. J. eleventh Auguſt 1767, be- 
came jointly and ſeverally bound to Elizabeth Grit- 
ton in ſive hundred pounds, conditioned for pay- 
ment of two hundred and fifty pounds when ſhe 
ſhould attain the age of twenty-one years, or marry, 
and for education and maintenance in the mean time; 
and that on the firſt of July 1775, defendant married 
ſaid E. G. ſhe not having then attained the age of 
twenty-one years, of which plaintiff*s teſtator in bis GC 
1 lifetime 
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lifetime had notice; and that in teſtator's lifetime, and 
at the death, and of exhibiting plaintiff's bill, there 
was and yet is due and owing tothedefendant by virtue 
of the ſaid writing-obligatory, for principal and in- 
91. tereſt, fiſty - ſix pounds ſeven ſhillings and threepence, | 7 
and a further ſum of money lent, paid, had and re- | 
ceived, and on account” ſtated, in teftator's lifetime 
which exceeded plaintiff's demand, and out of which 
defendant offers to ſet of, and deduct damages. See 
82. declaration, Vol. II. p. 78. and caſes, p. 81. Repli- 
cation, iſſue on defendant's pleas, except as to ſo 
much of the third as attempts to ſet off the money 
ſuppoſed to be due to defendant, by virtue of the 
bond therein mentioned, and ſpecial demurrer to that, 
becauſe it endeavours to ſet off a debt due and owing 
to defendant and Elizabeth his wife, and that it is 
$3, . otherwiſe informal. Joinder and iſſu ” . 
140. Plea of non aſſumpſit and wenire. | | 
444. Plea of ſtatute of frauds to an action brought by executor” 
in conſideration” of teſtator's forbearance, viz. with- 
drawing the record againſt defendant, but plea over- 


f 
ruled on demurrer. | ; 


213. * non accrevit infra ſex ann. Replication 
mue.. a . ; > | ö 
308, 309. 312, 313, 314. Plea to a declaration by an ar- 
\ torney againſt executors, for buſineſs done; imparlance, 
plea, firſt general iflue ; ſecond, bankruprey in plain- 
tiff and his co-partner, with all the proceedings under | 
the commiſſion ſet out. Replication, firſt, nol. prof; | 22 
to fifth, fixth, and ſeventh Counts; iſſue as to firſt, ig 
ſecond, third, and fourth Counts, and to plea of 
bankruptcy of plaintiff, that cauſe of action accrued 
after the aſſignment for the neceſſary ſupport of plain- 
tiff and his family. Rejoinder, that plaintiff hath not 1 280 
obtained his certificate ; demurrer and rejoinder, ft 
curia adviſare wult dies datus wenire. See the caſe and 
note; this was a demurrer book; ſee Chippendale v. 
Tomlinſon, 25. G. a. B. R. Cooke's Bankrupt Laws 459. 
OL. | 0 1 80 „ 8 SI 4 2 
III. L . ? 35 : SY - 
Page Nc E | 1 | 
219. Plea by an executrix; firſt, aon aſumpfir ; ſecond, plene 
adminiſtravit ; third, that teſtator was indebted, to 
defendant, and that the goods which come to her 
hands ſhe retains to pay herſelf. | 
216, Plea to an action at the ſuit of adminiftrator, da- i Eh £ 
rante minoritate of an infant, that they are not execu- 
218, tors, and adminiſtration was obtained by fraud. Repli- 
cation, fairly obtained, and infant within age. E506 
212, Plea by an executrix, that the teftator in his lifetime 
gave a bond to one A. B. which is ſtill in force, and 
that ſhe hath fully adminiſtered ; ſecond plea, pleue 
edminiſiravit. ' * C0. 5 
Os 211. Plea 


* 


Vor. 
III. 


Page r 
21 4 Plea of plene adminiftravit fpreter two r | 
209. Plea of debt of a ſuperior nature, pleaded by an execu« 
tor in bar to a declaration-in afſumpfit. DE 2-02 
213. Plea of bona notabilia, in an action on the caſe at the ſuit 
of an executor. "oe 
16. Plea of /et off of money due on a judgment recovers 
ed by the defendant, againſt the plaintiff as admini- 
Arator. | | 
214. Plea of plene adminifiravit præter, three pounds one 
ſhilliog and eightpence in money. 
214. REPLICATION to a: plea of plene adminifiravit, that 
laintiff, after the death of teſtator, ſued out a 
| Labs againſt Cefendants, in order for them to put in 
common bail that he might exhibit his bill, and that 
at the time of exhibiting, &c. defendant had divers 
218. goods. REIOoIX DER, defendant had no goods 
at the time, &c. T 
211. Plea (to declaration againſt an executor for uſe and oc- 
cupation, and common Counts) that defendant was 
not executor, nor ever adminiſtered. ReypLica- 
TION, that the did adminiſter. 
231. Plea; firſt, general iſſue, #or um t by teſtator, 
by three defendants, plene afminifiravit by each ſeve- 
232. rally. Replication, taking iſſue on the non , 
and a conditional judgment of aſſets in futxro on the 
other three pleas jointly, on the event of the iſſus 
being found for the plaintiff. | 744.4 
224. ReyLicaTion of Michaelmas Term to a plea of pl/eve 
adminifliravit of Hilary, proteſting that after the laſt. 
continuance of plea, aſſets came to defendant's 
bands, with opinion as to the propriety of ſuch repli- 
Cation. ; Ns 
223. Plea to action of at,, by adminifiratrix; firſt, 
non afſumpſit and iſſue; ſecond, bankruptcy in de- 
fendant after the cauſes of action accrued, and iflue ; 
third, non afſumpfit infra” ſex annos ; fourth, to firſt, 
ſecond, third, and fourth Counts, ſet off money due 
from teſtator ; and to fifth, ſixth, and eighth Counts, 
224. of money due from defendant as en R- 
PLICATION to third, that defendant did promiſe 
o_ fix years, and iffue; to fourth, ai debit, and 
iſſue. | $13" 
243. REPLICATION to a plea of outſtanding bonds pleaded, 
kept on foot by fraud. | 1 
219. Plea; firſt, general iſſue, that neither defendant or 
teſtator promiſed; ſecond, as to all the Counts in 
the declaration, except the laſt, that teſtator ap- 
inted one P. and two others, joint executors 
with defendant, and concluſion in bar; third, that if 
_ any promiſe was made, it was made by all the exe- 
220. Cutors jointly. RsyLIicaTion to the firſt plea mi- 
liter to the ſecond, that J. R. never proved the will 
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221. nor adminiſtered third plea, iſſue. RE JOIN DER, 
demurring generally to replication to ſecond plea, 
and /emiliter to replication to third plea, 


* o 


223. Plea to an action at the ſuit of plaintiffs, co - aſſignees un- 


der a commiſſion of bankrupt againſt defendants, as - 
executors of outſtanding debts, on a bond for pay; 


223 ment of money only; bonds for payment of mone 
in conſideration of a marriage, and on certain condi- 
tions which are performed; of the debts due under 
the aſſignment to plaintiffs, and defendants ſhew that 
the commiſſioners had brought an action againſt defend- 
ants for the ſame, which are ſtill depending; of debts 
on JUDGMENT RECOVERED againſt the teſtator in 
his lifetime, and on covenant for the payment of an- 


nuities, and of debts due by fimple contract by teſ- 


tator, all with plexe, adminifiravit præter. 
245. Plea of plene adminiftravit by adminiſtrator. 
210. Plea of plene adminiſtravit, generally by defendant ſued 
by a wrong name. % 
214. Special &8PLICATION to a plea of plene admini- 


* 2 


Aravit, ſetting forth the ſuing out and ſerving of 
latitat, and that at the time of the ſuing out, &c. 


defendant had aſſets in his hands. ſufficient, '&c, 
215, RejornDER, admitting the ſuing out and ſervings 
> but ſay that defendant had not aſſets. FRE NEE 
241. Plea by adminiſtrators ; firſt, lene adminiftravit; ſecond, 
of ſaperior debts, to wit, a judgment recovered by 
aſſignee of a bankrupt, againſt defendant's teſtator in 
his lifetime, and bonds outſtanding ; money expended 
by one of the defendants in diſcharge and ſatis faction 
of teſtator's debts, and plene adminiftraverunt rater 
five pounds, which are not ſufficient to fatisfy, 
&c. | 


244- Plea by executor, that teſlator nor aſumpfit to iſt, 2d, 


and laſt Counts ; and as to the 3d, divers bonds in 
large ſums from teſtator to defendant himſelf, and 

| plene adminiſtravit prætor a certain ſum which he re- 
tains in part ſatis faction. 


221. Plea 1ſt, teſtator non aum; ad, 2 debt out- 


ſlanding, and adminiſtrauit præter five pounds, 

which 5 abt 68 that debt and not ſufl — 5 3d, 

222, plene adminifiravit. REPLICATION to ad plea, tak- 

ing judgment of aſſets in futuro, with ſtay of pro- 

ceedings till trial of the iſſues ; to 3d, iſſue, plexe 
adminitravit. ar : 

219. Elea, iſt, general iſſue, that neither teſtator nor defend- 

ant promiſed ; 2d, to all the Counts in the declara- 

tion, except the laſt, that teſtator appointed one of 

the plaintiffs and two others executors jointly with 

defendant, and concludes in bar ; 3d, as to the laſt 

| Count, if any promiſe was made it was made jointly, 

220. REPLICAT1ON to the iſt plea, Aimiliter; to the zd 


Vor. ; PazECEDENTS in 
III. Books of Pracrttcy, 
RRTORRTERS, &c. 


Page 


221. to the 3d plea, taking iflue on it. RR IOIN DER, 


demurring generally to the replication to the 2d plea, 


and /fimiliter to the replication to the 3d plea. 


158. Plea to mt by executors, that teſtator ſold to the 


plaintiff a cow for ſeven pounds, which, at the time 
of his death was unpaid ; and that the executors of her 
plaintiff agreed to releaſe each other on condition 
of the defendant's paying the plaintiff thirteen 
nds. | : | | 
246. Plea of plene adminifiravit and bond outſtanding, 


223. Plea to action of aſumpſit by adminiftratrix ; iſt, 2 


afſumpſit and iſſue; 2d, BANKRUPTCY in defendant 


after the cauſes of action accrued and iſſue; and 4th glen. 
rom 


to iſt, zd, zd, and 4th Counts, sxT Orr money due 


teſtator; and to 5th, 6th, and 8th Counts, money due 
224+ to defendant as adminiſtratrix. RzeyLicaTion to 
3d plea, that defendant did promiſe within fix years; 


do 4th plea, nil debet and iſſue. 

224. RzeLiication of Michaelmas term to plea of plene ad- 
| miniftravit of Hilary, proteſting that after the laſt 
continuance of ' plea aſſets came to defendant's 


bands; with opinion as to the propriety of ſuch 


replication. 


225. Plea, 1ſt, non afſumf/it by teſtator; 2d, szT OFF ; 3d, | 


plene adminiſtravit ; 4th, outſtanding debts on j uDG- 


MENT RECOVERED, and on covenants for the payment. 


of annuities, with plene adminiftravit præter. 
231, Plea, iſt, general iſſue, an afſump/it by three defendants, 
and plene adminiftravit by each ſeverally. 


232. ReyPL1carTion, taking iſſue on the on 2//ump/it, and a a 
conditional judgment of aſſets in futuro on the other 


three pleas jointly on the event of the iſſue being 
found for the plaintiff, - . | 

293. Plea 1ſt, non aſſumpfit ; zd, ne unques executor, nor ever 
adminiſtered, as executor; 3d, plene adminiftrawit z 

294. 4th, teſtator non aſumpfit infra /ex anos, ReyLica- 
T10N to ad, that defendant is executor ; to 3d, hath 
adminiſtered as executor, and that aſſets have come 
to his hands; to 4th, that when cauſes of action 


firſt accrued teſtator was abroad, and remained and 


continued abroad till his death; and that the original 
was ſued out within fix years, | 
239. Special ReyLIicaTION to a plea of plene adniniſtravit, 
ſetting forth the ſuing forth and ſerving of latitat, 

and that at the time of the ſuing out, &c. defendant 

bad aſſets in his hands ſufficient, &. Rejoinder, 
240. admitting the ſuing out and ſerving the /azrrar, but 
. ſay that defendant had not aſſets, &c. | 
245. Plea by executor of judgment recovered in C. B. at the ſuit 

of plaintiffs, huſband and wife. 
Nen afſump/it by teſtator, Lill. Eut, 478. - 


— 
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PRECEDENTS i 

Books of PRACTICE, 
jak | | Eg R8gyoR TERS, &c. 

Non aſſumpſit and non aſſumpſit infra ſex annos, and a /et off, that 

plaintiff*s teſtator and plaintiff, as execator, are indebted in 


more money. REPLICAT10n thereto, - - 


* 
K » . 


Plea, Non afſumpit ; ad, non aſſump/it infra ſex annos ; 3d, plea 5 


of mutual debts owing from plaintiff 's teſtator, and plaintiff 


his executor, to defendant. REPLICATION, 1 | 
' infra ſex annos, and that teſtator was not indebted, -- &c. ; 


and that plaintiff, as executor, is not indebted to defendant © . mars: c3: £377 
7. 2. R. P. C. B. 31 


in more than is due from her to plaintiff, as executor, 


Plea, non afſumpſit by teſtator pleaded by executor ; 2d, ſta- 


tute of limitations; 3d, ſet off. ReeLicaTion, a-latitat 
ſued out and a promiſe within fix years; to 3d, ail anbot. 
Qu. Rejoinder, that the writ iſſued in vacation of the pre- 


ceding term; n afſump/it infra ſex annos as to the iſſuing ' 


it. (Johnſon v. Smith.) 5 oe , 
Plea by adminiftratrix for goods ſold to inteſtate and on an ac- 


count ſtated ; outſtanding debts on bonds; judgments. | - 


3 * 


e 


* 


againſt defendant, as adminiſtratrix, on ſimple contracts 


and nul aſſets ultra forty ſhillings, which were not ſufficient 


to ſatisfy. REeyLICAT1ON, that one bond is part paid, and 5 


that obligee would accept ten pounds in ſatisſaction; ſame 


replication to the other bonds of judgment, and that ſhe 


| hath ſufficient aſſets. RejoinpDes, proteſting no part was 
paid, ſaith ſhe hath not aſſet to ſatisfy, &c. and iſſue, 
Plea by adminiftrator, that he, together with another perſon 


1 N 
Lill. Ent. 58 


now deceaſed, recovered judgment agaiũſt inteſtate in C. 8. 


in his lifetime for one thouſand pounds debt, and plene ad. 
miniſtravit except twenty pounds, which are charged with | 


that debt, N — 3 3244 2s 
Plea to aſſump/ir brought by a _ contract creditor againſt 

an executor de fon tort, that aft e 

fore plea pleaded, he delivered over the effects to the right - 


fol adminiſtrator; that no adminiſtration was granted 


till after action brought, and a retainer of his own debt 


of à ſuperior degree. Error and atlignment of errors. 


(See Error.) 9 - - 1 

Plea of flatute of limitations by ad miniſtrator, for the lodging of 
two children. REPLICATION, actio accrevit infra ſex annot. 
Demurrer joinder, judgment for the plaintiff oa demurrer; 
writ of enquiry awarded; damages aſſeſſed on the firſt 

Count; damages on the reſt of the Counts; remittitur dam- - 
pua of part; final judgment; miſerecor. aſſignment of errors; 
plea in aulle eff erratum. (See Error and Practical 


. 


er action brought, and be- | 


2. H. Bl. C. B. 18 


Forms.) J. Ld. Raym. N. Edit. 11. to 14 


Plea to a declaration in afſump/it by the aſſignees of a bankrupt 
_ againſt executrix of her late huſband, 1, non afſumpfit by 
teſtator; ad, fatute of limitations; zd, ſet of to two firſt 

Counts. REPLICATION to 2d plea, a latitat ſued out, 


and a promiſe within /ex annos ; replication to zd plea, ai! 


debet. Rx IOI N DER, that the latitat iſſued long after the 
tefie, and that he did not promiſe within fix years of iſluing 


n. Demurrer, 8 
Vor. III. N U 


2. Burr. 952 
RET 


— 


xxXxii INDEX TO THE LEADING TITLES: OR HEADS 
| 7 PRECEDENTS in 
Books e Practice, 


Rrpticarion by arten to a plea of non afſumpfit infra ſex 
@nnos, before ſuing out the original writ an attachment of 
' piivilege againſt the defendant, as adminiſtratrix of E.; 
afterwards plaintiff died, and made preſent plaintiff execu- 
trix, whereby ſuit abated 3 and avers, that he undertook _. 
within fix years before ſuing out attachment. Demurrer - 
And joinder, = :, - oo - — 2. Bl. Rep. 1131 
Plea to declaration by executor, in conſideration plaintiff had. 
ſerved teſtator, he undertook to provide for him in a 
plentiful manner, and that plaintiff came into the fervice - . 
of teſtator the ſixth of March 1747, and there continued 
till December 1758, and that the teſtator did plentifully 
provide for ſaid plaintiff, and paid him yearly for his ſala- 
ry; and traverſes that the plaintiff continued to ſerve till, 
_ -Demurrer, joinder, continuance, judgment, award 
of inquiry, 1. Saund. 22. eee 227. Cre. El. 99. 667. 
Cro. Car. 278. Lut. 299. 468, 469. 2. Saund. 207. 239. 
1. Lev. 98. 10. Co. . 


Non affumpfit by an executor, Bro. Vad. 78. 113. | 


Non afſumpfit within fix years by an executor, ſetting forth the time of ſuing out 


the original. Replication and iſſue, 2. Mo. Ent. 138. Cl. Af. 115. 


RzyLicaTion that plaintiff ſued out a latitat, and that the cauſe of action ac- 
© erued Within fix years before, Mo. Ent. 138.; and an alias latitat ſued out 


with ſeveral continuances, Ibid. 140. 810 
Plea in a feigned iflue to — that defendant had paid more than he re- 
eeived; to ſecond; that inteſtate was not indebted to plaintiff, Lill. Ent. 48. 65. 
Plea that defendant never was executor; and replication, Cl. Af. 74. Hanſ. 105. 
Non . within fix years by an executor. Replication and iſſue, 2. Mo. Ent. 


95 


138. | | | 
Plea that teſtator gave him orders to ſel] the cloth, which he did accordingly, and 


paid the money to the teſtator in his lifetime, Bro. Va. Me. 83. 

Plea, that after teſtator's death, and after the marriage of the plaintiff T. R. and 
A. his wife, he accounted with the ſaid T. R. and was found in arrear forty ſhil- 
lings, which he paid, and the ſame was received in full of all demands. Ne- 
plication, proteſting that he had not accounted, for plea that he hath not paid; 
and iſſue, Brown's Fa. Me. 100. * | 

Plea that defendant and inteftate did account, and thereu it did appear that he 
_— nothing to inteſtate. Replication that he dal woe account; and iſſue, 

. 109. | | 3 

Plea, proteſting no ſuch promiſe, he paid ten pounds five ſhilhings to the inteſtate 

— his — 89885 in full „ati faction. Replication that he had not paid it; and iſſue, 
d, 116. | | 

Plea that teſtator had accomnted with him in his lifetime, and defendant was found 
in arrear in twelve _— that afterwards he paid ren pounds, and the other 
forty ſhillings he offered to the executor, 3. Inſtr. Cl. 277. Replication, pro- 
teſting that he had not paid nor offered, &c. Plea that he made ſuch promiſe, 
grout, and traverſes the account. Rejoinder that he accounted, modo ei forms ; 
and iſſue, bid. 279. | | 5) 

Plea, that adminiſtration never was granted to plaintiff, CI. Hf. 117. Har. 105. 

Plea that teſtator paid plaimiff twenty pounds in /ari5fa. on, Hanſ. 131, 7 

f - : ca 


, 


(See Practical Forms. ), - m7 Med. Ent, 114 


REeyORTERs, &c, 
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Plea by one executor, plene auminiſtravit; the other tenounces the probate of the 
will, and pleads that no effects came to his hands, 

Plea, plene adminiſtrawv. t, r. Bro. 17. Hanſ. 44. Bro. Va. Me. 116. 4 

Plea that teſtator, aon afſumpfit ; verdict and judgment for plaintiff, Ro. Ent. 64. 

Plene adminiſtra vit. Replication and iſſue, Bro. Met. 18. Fas 

Nen afſumpfit by executors and adminiſtrators, Bro. Va. Me. ) 8 5 

Plea (to action for ſheep fold by teſtator), that teſtator and defendant had accounted, 
on which defendant was found in arrear eight pounds, and defendant afterwards 
paid ſeven pounds thereof, and offered the other to the executor. Replication, 
proteſting t at he had not paid nor offered plea, maintains the declaration, and 
traverſes that defendant had accounted with teſtator. Rejoinder that he had ac- 
counted, 1. Bro. 14. | | 

Plea that inteſtate was indebted on a bond to R. in twenty pounds, and in thirty 
pounds to H. for rent unpaid at the time of his death, and that he hath not 
any goods beſides, Vill. 45. . | | 

Plea by adminiſtrator as to part, that inteſtate, in his lifetime, 2 it; and as to 
the reſidue, that defendant paid plaintiff ten pounds in full ſatig faction of the 
promiſe, Replication that inteſtate had not paid part, and that deſendant had 
not paid the reſidue, Br. R. gz. e OTA | 

Plea (by adminiſtratrix) of a judgment in debt in B. R. on bond againſt the ad- 
miniſtrator, that inteſtate was indebted on three ſeparate bonds in 10 much, and 
that he had no effects beſides. Replication that defendant had paid fifty pounds 
after the judgment, in full ſatisfaction of the judgment, and it remained undiſ- 
charged by fraud; and as to bonds, defendant had paid ſeveral ſams in full ſatis» 
faction of the debts, and they remained uncancelled by fraud. Rejoinder, that 
the judgment remained in ful] force, and traverſes the fraud; and iflue, Br. R. 


ab plaintiff brought his action in the ſeriff®s court, and had a verdit and 
judement, Bro. Va. Me. 76. Replication that the recovery was for eight pounds 
eight ſhillings, which teſtator was indebted to him for wine; and traverſes that 
they were for the ſame cauſe of action, 87. Defendant takes uae on the tra- 
verſe. Vertlict and judgment for plaintiff, 88. 

Plea of non afſump/it infra ſex annos, before the day of ſuing out the original, to an 
_ brought by adminiftrator, and that adminiſtration was granted-ſuch a day, 
Lill. Ent. 471. 

Plea by est, that inteſtate was indebted on bond to E. S. and 2 
judgment recovered in B. R. againſt adminiſtratrix on ſimple contract by teſtator, 
and nul afjets ultra. | 

Plea of payment of part in teſtator's lifetime, and part by himſelf fince teſtator's 
death Cl. A. 148. Replication that he had not paid; and iflue. 

Plene adminiftravit, &c. Cl. Af. 166. 167. Han. 195. 

Nil dicit by one executor, plea by another, ne wngques executor, Cl. Af 174. 

rer. ne ungues executor by one, and judgment by v ſum infor matus as to the other, 

id. 177. f | 

Plea ne {48 executor by one, and plene adminiftravit by the other, Hax/. 119. 

Plea of plene admi niſtravit, Herne 179. | 

Plea that teſtator was indebted by bond to J. who recovered thereon in the bo- 
rough court ; and replication judgment fer fraudem, Upper B. P. 241. 

Plea that inteſtate was indebted by bond, and that he had not aſſets ultra. Repli- 
cation that he had, & c. 3. Broaunl. 8 3. 

Plea (on bill of exchange), proteſting that they had no goods; for plea, an 
afſumpfit, 3. Brownl. 60. | | 
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" EXECUTORS and ADMINISTRATORS. 
In the Common Pleas. ods tern woe [5 Ip 
AND the ſaid William, by Nathaniel D. his attorney, comes Plea rſt, non af. 
and defends. the wrong and injury, when, &c, and ſays, that ] ad, ne. 
the ſaid Duke did not undertake and promiſe in manner. and form o_ 8 
as the ſaid John hath. above thereof complained againſt him the ,;qcred as exe... 
faid William; and of this he puts bimſelf upon the country, &c: cutor; 34, las 
And for further plea in this behalf the ſaid William, by leave of adi 
the court here for this purpoſe firſt had and obtained according 4h teſtator non 
to the form of the ſtatute in that caſe made and provided, ſays, 2 en 
that the ſaid John ought not to have or maintain bis aforeſaiéd 
action thereof againſt him, becauſe he ſaith, that he the ſaid Mil-. 
liam never was executor of the laſt will and wu ns of the 
ſaid Louis # hilep. Feſeph, Duc d' Orleans, deceaſed, as the ſaid 
fon hath above alledged; nor has he ever, as an executor of the 
aft will and teflament of the ſaid Louis Philip Foſeph, Duc @ Or- 
| leans, adminiflered of the goods and chattels which were of the ſaid 
Louis Philip Jeſeph, Duc & Orleans, at the time of his decegſe; 
and this he the faid William is ready to verify: wherefore he 
prays judgment if the ſaid John ought to have or maintain his 
aforeſaid action thereof againſt him, &c.: And for further plea in 
this behalf the ſaid William, by leave of the court here for this 
purpoſe firſt had and obtained, according to the form of the ſta- 
tute in that caſe made and provided, ſays, that the ſaid John 
ought not to have or maintain his aforeſaid action thereof againſt 
him the ſaid William, becauſe he ſays, that he hath fully admini- 
feered ail and ſingular the goods and chattels which were. of 'the 
ſaid Louis Philip Foſeph, Duc d' Orleans, deceaſed, at the time of 
bis death, and which have ever come to or. been in his hands to © 
be adminiſtered, to wit, at Weſtminſter: aforeſaid, in the county 
aforeſaid ; and that he the ſaid William hath not, nor had he, on 
the day of ſuing out the original writ of the ſaid Jobn againſt the ſaid 
William, or at any time afterwards, any goods or chattels which were 
of the ſaid Louis Philip Foſeph, Duc d Orleans, at the time ef bis death, 
in the hands of him the ſaid William to be adminiſtered; and this 
he the ſaid William is ready to verify: wherefore he prays judg- 
ment if the ſaid John ought to have or maintain his aforeſaid 
action thereof againſt him, &c. : And for further plea in this be- 
half the ſaid William, by leave of the court here for this pur- 
poſe firſt had and obtained, according to the form of the ſtatute 
in that caſe made and provided, ſays, that the faid John ought 
not to have or maintain his aforeſaid action thereof againſt - him 
the ſaid William, becauſe he ſays, that the ſaid Duke did not un- 
dertake or promiſe at any time within fix years next before the 
day of ſuing out the original writ of the ſaid John againſt the 
faid William, in manner and form as the ſaid John, hath above 
alledged z and this the ſaid. wha 7 is ready to verify : — 
e "I | © 
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he prays judgment if the faid John ought to have or maintain hig 
aforeſaid action thereof againſt him, &c. - S. SHEPHERD, 


Nepean ng. , And the ſaid John, as to the ſaid plea of the ſaid William by 
ant is executor; him firſt above pleaded in bar, and whereof he hath put himſelf * 
to 3d, hath ad. upon the TOanAtry, doth the Hike, &c.; And as to the ſaid plea of 
minuſterce — the — — my him ſecondly above pleaded in bar, he the faid 
exvewter, an s, that he ought not, by reaſon of any thing therein al- 
— 5 4 be be — from ering his afoveſid ation thereef 
© he, We. that maintained againſt the ſaid William, becauſe he fays, that the faid 
when "cauſe of William, st the time of ſuing out the original writ of the fail 
aQion firſt ar- John in this behalf, was, and from henceforth hitherto hath been 
is ihe 6 and ſtill is, the executor of the laſt will and teſtament of the ſaid 
heh . 4 aud Louis Philip Joſeph, Duc d' Orleans, deceaſed, and that the (aid 
continued a- William bath adminiſtered divers goods and chattels which were 
broad till bis of the faid Louis Philip Joſeph, Duc d' Orleans, at the time of 
death, and that his decraſe; as executor of the laſt will and teſtament of the ſaid 
Pre original W435 Louie Philip Joſeph, Due d' Orleans, to wit, at Weſtminſter 
Papers nn aforeſaid 3-ang this he the faid John prays may be enquired of by 
| the country, c.: And as to the faid plea of the faid William by 
him thirdly above pleaded in bar, he the faid John ſays, that he 

ought-not, by reaſon of any thing therein alledged, to be preclud- 
ed from having his aforeſaid action thereof maintained againſt him 

the ſaid William, becauſe he ſays, that the ſaid William hath, and 

on the day of the ſuing out the original writ of the faid John 
againſt the ſaid William, to wit, on the day of | 

at Weſtminſter aforefaid, had divers goods and chattels which 

were of the ſaid Louis Philip Joſeph, Duc d' Orleans, deceafed, 

at the time of his death, in the hands of the faid William to be 
adminiſtered, of a large value, to wit, of the value of 1 

pounds, to wit, at Weſtminſter aforeſaid; and this he the faid 

John prays may be — — of by the country, &c.; And as to 

the faid plea of the ſaid William, by him laftly above pleaded in 

bar, he the ſaid" John fays, that he ought not; by reaſon of any thing 

therein alledged, to be precluded from having his aforeſaid action 

thereof maintained againſt the ſaid William, becauſe he lays, that 

at the reſpectiye times when the ſaid feveral cauſes of action 

in che ſaid declaration mentioned firſt accrued to the faid John, 

he the faid Duke, now deceaſed, was abroad in foreign parts be- 
yond the ſeas, to wit, at Paris in the kingdom of France, and 

that the ſaĩd Duke continued and remained abroad in foreign patts 

beyond the ſeas from thence until and at che time of his deceale ; 

and that the ſaid John, within ſix years next after the deceaſe of 

: the ſaid Duke, to wit, in the term of St. Michael now laft paſt, 

* ſued out his original writ againſt the faid William, executor as 
| aforeſaid 5 and this he the faĩd John is readyto' verify: wherefore 

he prays judgment and his damages on occaſion of the not per- 

forming of che promiſes and undertakings aforeſaid to be adjudged 
— A c 8. LI BLAKC, 
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AND Hamilton Fleming, earl of Wigtoun, againſt whom the Plea in abate- 
ſaid William Blackmore hath exhibited his bill, and declared by the ment to the ju- 
name of the r ight honourable Hamilton Fleming, commonly riſdiction of 
called earl of Wigtoun, in his own proper perſon comes and pr 2 of 
judgment of the bill aforeſaid, . that the lord king fendant is a 
James the firſt, late King of England, Scotland, &. by his let- peer of England 
ters patent, ſcaled with * great ſeal, and made at Weſtminſter, and Scotland. 
on the nineteenth day of March, in the year of Our Lord 2606, .. gn by wi. 
conſidering the good, faithful, 20d grateful ſervice of his beloved de 
couſin Jokn Jord Fleming to him beſtowed, gave and granted to 
his faithful and well beloved couſin and councellar 1 Earl 
of Montroſe, and to his couſin and councellor, his chancellor 
Alexander earl of e the authority 4 g, con- 
Aituting, creating, and inaugurating the abovelſaid John lord 
Peau carl. & Wigtoun, with ſuffrage, place, and pre · emi- 
nences in che aid lord the king's parliaments, counſel So- 
vernments, and conventions according to his order and creation, 
which premiſes, with all the dignities and priyileges to them 
belonging, the ſaid lord the king did thereby will to remain and 
endure in all future time with the faid John lord Fleming, and his 
beirs-male Jawfully and lineally deſcending, as dy the ſaid letters 
patent, remaining of record in the king's office of the great ſeal 
i Scotland, may appear: And the faid Henry Fleming ear 
Wigtoun further = that the ſaid earl of Montroſe, and carl 
Fermelinodum by virtue of the ſaid authority afterwards, to wit, 
on the ſame day and year aforeſaid, to wit, at Weſtminſter afore- 
faid, in due form of Jaw, did make, conſtitute, create, and inau- 
gurate the ſaid John lord Fleming earl of Wigtoun, with the ſuf- 
frage, place, and pre-eminences in the ſaid lord the king's parlia- 
ment of Scotland, according to his ſaid order and creation; and 
the ſaid John lord Fleming thereupon then and there became and 
was earl of Wigtoun, with all the dignities and privileges thereto 
delonging, to him and his heirs male l age lineally deſcend» 
ing: and the ſaid Hamilton Fleming earl of Wigtoun further ſays, 
that the ſaid John earl of Wigtoun afterwards, to wit, on the twe 
day of June, in the year of Gur Lord 16 5 to wit, at Weſtminſter 
afoteſaid, died, Jeaving lawful iſſue John Fleming, his ſon and beir, 
and alſo Alexander Fleming, a younger ſon of the faid John earl of 
Wigtoun, upon the death of which {ajd John earl of Wigtoun the 
{aid earldom, with all the dignities and privileges thereunto, be- 
longing, deſcended and came to the ſaid John the fon and heir, 
who thereupon then and there became and was ſecond earl of Wig- 
toun IF the faid Hamilton Fleming earl of 6 es further 
_ lays, that after wards, to wit, on the ſixteenth day 8 une, in the 


ear of Our Lord 1650, to wit, at Weſtminſter aforeſaid, the 
1 * ſegond eaul of — died; leaving lawful Tg 
- a 


fad John | 
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John pm his ſon and heir; upon whoſe death the ſaid earldom, 
with all the dignities and privileges thereunto belonging, deſcended 
and came to the ſaid John the ſon, who thereupon then and there 
became and was third earl of Wigtoun ; and the faid Hamilton 
Fleming earl of Wigtoun further ſays, that afterwards, to wit, on 
the third day of July, in the year of Our Lord 1664, to wit, at 
Weſtminſter aforeſaid, the ſaid John third earl of Wigtoun died, 
leaving lawful iſſue, John Fleming his fon and heir, and alſo 


William Fleming, a younger ſon of the ſaid John third earl of 


Wigtoun ; upon the death of which ſaid John third ear] of Wig. 
toun, the ſaid earldom, with all the dignities and privileges there. 


unto belonging. deſcended and came to the faid John the ſon, who 


thereupon then and there became and was fourth earl of Wigtoun; 
and the faid Hamilton Fleming earl of Wigtoun further ſays, that 
afterwards, to wit, on the fifth day of July, in the year of Our Lord 
1668, to wit, at Weſtminſter aforeſaid, the fad John fourth ear] 
of Wigtoun died without iflue male, upon whoſe death the faid 
earldom, with all the dignities and privileges thereunto belonging, 


deſcended and came to the faid William 1 who thereupon 


then and there became and was fifth earl of Wigtoun ; and the 
faid Hamilton Fleming earl of Wigtoun further ſays, that after- 
wards, to wit, on the third day of November, in the year of Our 


Lord 1684, to wit, at Weſtminſter aforeſaid, the faid William 


fifth earl of Wigtoun, died, leaving lawful iſſue, John Fleming his 
ſon and heir, and alſo Charles Fleming, a younger oh of the ſaid 
William fixth earl of Wigtoun, upon the death of which faid William 


fifth earl of Wigtoun the ſaid earldom, with all the dignities and 
privileges thereunto belonging, deſcended and came to the ſaid 


ohn te ſon and heir, who thereupon then and there became and 
was fixth earl of ab eget and the faid Hamilton Fleming earl 


of Wigtoun further ſays, that afterwards, to wit, on the ſixth day 
of November, in the year of Our Lord 1743, to wit, at Wet- 


minſter aforeſaid, the ſaid John the ſixth earl of Wigtoun died 
without iflue male, upon whoſe death the ſaid earldom, with all 


the dignities and privileges thereunto belonging, deſcended and 


came to the faid Charles Fleming, who thereupon then and there 
became and was ſeventh earl of Wigtoun; and the ſaid Hamilton 
Fleming earl of Wigtoun further ſays, that afterwards, to wit, on 
the twenty- fifth day of November, in the year of Our Lord 1747, 


to wit, at Weſtminſter aforeſaid, the faid Charles ſeventh earl of 


Wigtoun died, without leaving iſſue male, upon whoſe death the 
ſaid earldom, with all the dignities and privileges thereunto be- 
longing, deſcended and came to Charles Roſs Fleming, as only | 
ſurviving heir male of, and lawfully and lineally deſcended from 
the ſaid Alexander, fon of the ſaid John firſt earl of Wigtoun ; 
which ſaid Charles Roſs Fleming thereupon then and there be- 


came and was eighth earl of Wigtoun : And the ſaid Hamilton 


Fleming, earl of Wigtoun, further ſays, that afterwards, to wit, 


on the twenty-eighth day of November, in the year of Our Lord 
1768, to wit, at Weſtminſter aforeſaid, the ſaid Charles Roſs, 


eighth 
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eighth earl of Wigtoun, died, upon whoſe death the faid earldom, 
with all the dignities and privileges thereunto belonging, de- 
' ſcended and came to the ſaid Hamilton Fleming, who then and 
there became and was, and now is earl of Wigtoun; and this he 
the ſaid H. F. earl of W. is ready to verify: wherefore, inaſ- 
much as the ſaid H. F. earl of W. is not ſued by original writ, 
and by his name and dignity of H. F. earl of W. he prays judg - 
ment, and that the ſaid bill may be quaſned. THO. Barrow. 


Jux. BLACKMoRs, Plaintiff. 

| AND . 
2 The Right Honourable 

In the King's Bench, between HAmMILTUONFLEMING, 

commonly called 

EaxTof WIGTOUN, Def 


Hamilton Fleming, earl of Wigtoun, impleaded in this ſuit 
by the name of the right honourable Hamilton Fleming, com- 
monly called earl of Wigtoun, maketh oath and faith, that the plea 
hereto annexed is true in ſubſtance and matter of fact. Sworn, 


" , 
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ARTICLES or {AGREEMENT *, 


Declaration at . ANCASHIRE, /. John Rawlinſon, &c. &c, complains 
— E L of James elne in the cuſtody, &c. in a * of 
ſor not paying breach of covenant; for that whereas, by certain articles of agree- 
proportion of ment indented, made, concluded, and fully agreed upon the twen- 
pops. de. ty-Hxth day of May, A. D. 1782, at L er, in the ſaid county 
1 . of L. between the ſaid Rawlinſon, &. &c. and one John 
pence of d:feng Rawlinſon the younger ince deceaſed, of the firſt part, and one 
ing aions, &c. Iſaac Bickett, the fajd James Machell, one, &c. one, &c. and the 
for the purpoſe ſeveral perſons whoſe hands and ſeals were, and are to the ſaid ar- 
8 2 ticles of agreement ſubſcribed and ſet of the ſecond of got: (which 
( 1) wy 69-4; ſaid (1) articles of agreement, ſealed with the ſeal of the faid 
tioned” James Machell, and bearing date the day and year aforeſaid, they 
| the ſaid John Rawlinſon, &c. now bring into court here), re- 
citing that William Bradſhaw, of Halton, in the ſaid county of 
E claimed the ſole and excluſive right to the fiſhery in the river 
oyne, otherwiſe called Lune, from Hatton aforeſaid, to Scale - 
ford, within the town of L. aforeſaid; and that the ſeveral per- 
ſons, parties to the faid articles of agreement, apprehended that 
the ſaid William Bradſhaw had not a ſole and excluſive right ta 
the faid fiſhery, but that all his Majeſty's liege ſubjects of this 
realm had a right to take fiſh in the faid river Loyne, otherwiſe 
Lune, within the flux and reflux of the tide, by all ways and 
means whatſoever, the fame river being an arm of the ſea; and 
(2) at- men- that they the ſaid ſeveral perſons, parties to the ſaid (2) articles 
_ of agreement, had mutually agreed to proſecute and defend ſuch 
their right of taking fiſh within the ſaid riyer Loyne, otherwiſe, &c. 

within the limits ot the luxand reflux of the tide, and to that end the 

1 ſaid ſeveral perſons, parties to the ſaid (3) articles of agreement of 
the ſecond part, had requeſted the ſaid John Rawlinſon, &c. and I. R. 

the younger deceaſed, in his lifetime, parties to the ſaid articles of 

agreement of the firſt part, to be managers and directors in the 
proſecuting, carrying on, and defending of any action or actions, 

ſuit or ſuits, ſteps or proceedings to be brought, commenced, or 

carried on upon the account aforeſaid, to which they had con- 


see Covenant on Indentures of Apprenticeſhip and on Leaſes, pf. 
- tha ſented 


$ 
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ſented the ſaid (1) articles witneſſed, that the faid Tfaac Bickett, (1) Kaf- men- 

the ſaid James Machell, &e. &c. and the ſeveral other perſons, tone ? 

parties to the ſaid (2 articles of agreement of the ſecond part, (a) *laſt-meny 

whoſe hands — _ _ and are thereunto ſubſcribed, and fat *92<d 

in purſuance of the ſaid agreement on their parts, and for the pur- 
ſes above, and in the faid (3) articles after mentioned. did, by 1 laßt 


the ſaid (4) articles of agreement, for themfelyes ſeverally and not 


299 


* 


(4) © laſt men- 


jointly, nor the one of them for the others or other of them, but tioned' 


each one for himſelf and herſelf, and for his and her own heirs, ex- 


ecutors and adminiſtrators, covenant, promife, and agree, to and 


with the aid John Rawlinſon, &ec. and the faid J. R. deceaſed, 
their heirs, executors, and adminiftrators, that they the ſaid Iſaac 
Bickett, the ſaid James Machell, &c. &c. and the ſeveral other 
perſons, parties to the faid articles of agreement on the ſecond 
part, their ſeveral and reſpeRive heirs, executors, or adminiſtta- 


tors, ſhould and would, from time to time, and at all times when 


and as often as need or 'ogcafion fhould require, well and trul 


pay, or Cauſe to be paid into the hands of the faid John Rawlin- | 


fon, &c; their heirs, executors, or adminiſtrators, or to ſuch per- 
© -ſon or perſons as they or a majority of them ſhould nominate, di- 
rect, or appoint to collect and receive the fame, the whole, or a 
Full and equal ſhare of the ſeveral ſums of money fubſcribed and 
ſet oppoſite to their reſpective names, in proportion to the ſeveral 
ſums of money ſubſcribed by them as aforeſaid, to be paid, ex- 
pended, laid out, and applied in or about the proſecuting, de- 
N or carrying on of any action or actions, ſuit or ſuits, or 
other ſteps or proceedings either at law, or in equity, or other- 
wiſe, for the purpoſe of eſtabliſhing, aſſerting, or maintaining the 


right of them and every of them in and to the ſaid fifhery, all 


which ſum or ſums the faid John Rawlinſon, &c. and their heirs, 


executors, and adminiſtrators or aſſigns, were by the ſaid (5) (5) ©laſt-mens 


articles of agreement impowered and authorized to diſburſe, lay 
out, and to Tay out and pay, and to profecute, defend, and carr 

on ſuch action or actions, ſuit or ſuits, or other ſteps or proceed- 
ings with effect and the ſaid John R. &c, did thereby, for them- 
_ {elves ſeverally, and for their feveral and reſpective executors, 
adminiſtrators, and fucceffors, covenant, promiſe, and agree, to 
and with the faid Ifaac Bickert, the ſaid James M. &c. and the 
faid ſeveral other perſons, parties thereto, on the ſecond part, that 
they the faid J. R. &c, feverally, and their ſeveral and reſpective 
heirs, 'executors, and adminiſtrators, ſhould and would, from 
time to time, and at all times when and ſo often as need or c - 
fon ſhould require, well and truly bear, pay, and apply the whole, 
or a full and equal ſhare of the ſeveral fums of money ſubſcribed 
and ſet oppoſite to their reſpective names, in proportion to the 
ſeveral ſums of mone fubſrived by them as aforeſaid, for the 
e of proſecuting, defending, or carrying on of any action 
br actions, ſuit or ſuits, or other ſteps or proceedings either at 
law or in equity, or otherwiſe, in order to eſtabliſh, aſſert, and 
8 (e) See Mum, vol II. p. 21. Exponces of Foint Actions. 


- 


1 
— 
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maintain the right of them and every of them in and to the ſaid 


(1)*1aft men- fiſhery, as by the ſaid (1) articles of agreement (amongſt other 
tioned” | things) more fully appears: And the faid J. R. &c. further ſay, 

| that the ſaid James did, at the time of his ſealing and delivering 
(2) *1aſt-men- the aforeſaid (2) articles of agreement, to wit, on the twenty. 


tionedꝰ ſixth day of May A. D. 1981, at L. aforeſaid, ſubſcribe and ſet 


(3) laft-men- his hand and name to the. ſaid (3) articles, and did alſo then and 
tioned there ſubſcribe and ſet oppoſite to his name ſo ſubſcribed, and ſet 
on the ſaid articles of agreement the ſum of twenty-one pounds, 

as and for the amount of his ſubſcription money for the purpoſes 
(4)-Elaſt-men- in the ſaid (4) articles of agreement (5) in that behalf mentioned: 
_— - And the ſaid John R. &c. in fact further ſay, that after the mak- 
8 TT ing of the faid (6) articles of agreement, and after the ſaid James 
tionedꝰ had ſigned, ſubſcribed, and executed the ſame, and became ſuch 
(7) *laſt ſubſcriber as ( 7) aforeſaid, and before the exhibiting of this bill, 
(3) © afore- to wit, in Eaſter term, in the twenty-ſecond year (8) of the 
laid reign of our lord the now king, the ſaid William Bradſhaw 


(9)** laſt-men- in the ſaid (9) articles of agreement named, ſo claiming the ſole + 


tioned and excluſive right to the ſaid fiſhery in the ſaid river Loyne, 


otherwiſe Lune, within the limits in the faid articles mentioned, 
commenced, and proſecuted in the court of our ſaid lord the ki 
before the king himſelt (the ſaid court then and till being held at 
Weſtminſter, in the county of Middleſex), a certain action at 
law againſt the ſaid Edward Saliſbury (one of plaintiffs), one, &c. 
one, &c. one, &c. and one, &c. for certain treſpaſſes alledged by the 
ſaid William Bradſhaw to have been committed by them in 
fiſhing in the ſaid fiſhery in the ſaid articles of agreement fo claim- 
ed by him the ſaid William Bradſhaw as therein mentioned: And 
| thereupon the ſaid John R. &c. &c. and the ſaid J. R. deceaſed, 
in his lifetime, and the ſaid John R. &c. &c. after the death of 


the ſaid J. R. did, according to the effect, true intent and mean- 


(10)*laft-men- ing of tne ſaid (10) articles, and for the purpoſe of eftabliſhing, 


tioned” aſierting, and maintaining the right of the ſaid E. Saliſbury, and 
(11)*laſt-men- of the ſaid ſeveral other parties to the ſaid (11) articles in and to 
tioned®? the ſaid fiſhery, according to the ſaid articles, defend and try, and 


Cauſed to be defended and tried the ſaid action ſo commenced 
(12) « lan” and proſecuted by the faid W. Bradſhaw as (12) aforeſaid, to wit, 
at, &c. aforeſaid. And the ſaid Jobn R. &c. &c. further ſay, that 


by reaſon of the premiſes, and according to the effect of the ſaid ar- 


ticles, the ſaid Fobn Rawlinſon, &c. after the death of the ſaid 
J. R. had occaſion, and became entitled to collect and receive from the 


faid James and the ſeveral other perſons, parties to the ſaid 


articles of the ſecond part, whoſe hands and ſeals were tbere- 
unto ſub cribed and ſet as aforeſaid, a certain ſhare and proportion 
of the jeveral ſums of money by them reſpectively ſubſeribed and jet 
oppoſite to their 22 names as 272 to be paid, expended, 
laid out, and applied by the ſaid Fohn R. &c. in diſcharging and 
defraying the cojis and expences of defending the ſaid action as afore- 
ſaid; and that the equal ſhare of the ſaid Fames of the ſaid ſum of 
money ſo ſubſcribed, and jet oppoſite to his name as aforeſaid, in 
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ortion to the ſeveral ſums of money ſubſcribed by the ſaid 
90k to the ſaid articles 1 a for Fort and 2 er 
due and payable from him by virtue of the ſaid articles, 
zr and towards the payment of the ſaid cofts and expences of 
defending the ſaid action as aforeſaid, amounted to a large ſum of 
money, 10 wit, the ſum of fifteen pounds fifteen ſhillings, to wit, at 
L. aforeſaid: And that thereupon the ſaid John R. &c. after- 
wards, and after the death of the ſaid J. R. the younger, and be- 
fore the exhibiting, &c. to wit, on the firſt of November 1783, 
at L. aforeſaid, nominated, directed, and appointed one (1) (x) 4 the ſudꝰ 
James Parkinſon, gentleman, to collect and receive the ſaid la 
mentioned ſum of money from the ſaid James Machell; of all 
which ſaid premiſes the ſaid James Machell afterwards, to wit, on 
the ſame day and year aforeſaid Jaſt-mentioned, there had notice; 
and by reaſon of the ſaid premiſes, and according to the tenor and 2 55 
effect of the ſaid (2) articles, the ſaid James M. then and there (2) *laſt-men- 
became liable to pay, and ought to have paid into the hands of the doned 
ſaid John R. &c. &c. after the death of the ſaid J. R. the youn- 
ger, or to the ſaid James Parkinſon, after ſuch nomination, direc- 
tion, and appointment as (3) aforeſaid, for the purpoſes in the (3) © lat” 
ſaid (4) articles mentioned, the faid ſhare and proportion of the (4) «1at-men- 
ſaid (5) money ſo ſubſcribed by the ſaid Names M. as aforeſaid ; tioned" 
and although the ſaid John R. &c. &c. and J. R. the younger, in (5) James M. 
his lifetime of the ſaid J. R. the younger, and the faid J. K. &c. f es er, 
&e. ſince the death of the ſaid J. R. the younger, bave, and eee. 
and each and every of them hath always, from the time of the aforeſaid, in re- 
making of the ſaid (6) articles of agreement, hitherto done and ſpect to the ſaid 
performed every thing in the faid 57 articles of agreement con- ſum of 211. ſo 
tained on their part and behalf to be done and performed; yet eee . 
proteſting that the ſaid James M. hath not done or performed any upon faid laſt- 
thing in the ſaid (8) artieles of agreement contained on his part mentioned arti- 
and behalf to be done and performed: the ſaid John R. &c. &c. eles as aforeſaid, 
in fact ſay, that the ſaid James M. hath not paid or cauſed to be. Kerr Wa 
paid into the hands of the ſaid John R. &c. &c. the younger, or 1 e 
any of them, in the lifetime of the ſaid J. R. the younger, or (6) . laſt. men- 
to the ſaid John R. &c. &c. or any of them, ſince the death of tioned” 
the ſaid J. R. the younger, or to the ſaid James Parkinſon, ſince 7) © laſt men- 
the ſaid (9) nomination, direction, and appointment, or to any 5 3 
perſon or perſons whomſoever nominated, directed, or appointed ht 5 
to collect or receive the ſame, in purſuance of the ſaid articles, (9) . laſt-· men- 
the ſaid laſt-mentioned ſum of money, or any part thereof, or any tioned” 
part, ſhare, or proportion of the ſaid ſum of money ſo (10) ſub- (79) ** laid out 
ſcribed by him as aforeſaid, although the ſaid James M. after the ud or Sg 
(11) nomination, direction, and appointment of the ſaid James W _— laſt- 
Parkinſon, to wit, on the firſt day of November, A. D. 1783, mentioned” 
and often afterwards, at L. aforeſaid, was requeſted by the ſaid J. | 
Parkinſon to pay into his hands the ſaid (12) ſhare and pro- (42) © hat- 
portion of the ſaid James M. of the ſaid ſum of money ſo (13) ſub- 33 * 
ſcribed by him as aforeſaid; and although the ſaid James M. (3 expended as ; 
bath, ſince the death of the ſaid J. R. the younger, often been laſt aforeſaid” - 
Tequeſted by the laid J. R. &c. &c. to pay to them his ſaid (14) (14) « laſt- 
N Hare mentioned”? 
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(1) © oy ſhare and proportion of the ſame ſum of money fe (1) ſub/tribed 
andexpertq» by him as aforeſaid, but ta pay the ſame ta or into the hands of the 
ſaid J. R. &c. &c. and J. R. the younger, in his lifetime, or to 

any of them, or to or into the hands of the ſaid J. R. &c. &c. ot 

any of them, ſince his deceaſe, or to or into the hands of the ſaid 

James Park inſon, the ſaid James M. hath hitherto wholly always 

refuſed, and ſtill refuſes to pay the ſame to or into the bands of the 

(2) © and the ſaid J. R. &c. &c. (2) contrary to the form and effect of the 
fame, and eY'Y ſaid (3) articles of agreement, aud the eovenant of the faid 
3 bangers jo James M. in that behalf made as afofeſaid, to wit, at L. afore- 
paid” laid, whereby they the ſaid J. R. &e. Fo. have been obliged to ad- 
(3) << laft-men- wance, lay out, diſburſe, expend, and pay the amount of the ſaid 
Goned”” ſhare. - 5 wavy of the aforeſaid fubſcription of him the ſaid 
James MA. ſo required and wanted as aforeſaid out of their own 

ad Count. proper money, to wit, at L. aforeſaid : And whereas, by certain 
other articles of agreement indented, &c.-(as in firſt Count, in- 

ſerting what is in the margin till you come to what is in Italie, 

in page 300, fig. (12.) and omitting what is in Italic, in 

the ſame page, ſubſtitute the following): „ and on that 

: « occaſion, and by: reaſon of the premiſes, did neceſſarily lay 

« out, expend, pay divers ſums of money, in the whole a- 

% mounting to a large film of money, to wit, the fum of three 

tc hundred and forty-four pounds fix ſhillings and fixpence of law- 

«< ful, &c. and that the equal ſhare of. the ſaid James M. of the 

« ſaid ſum of money fo laid out and expended as laſt aforefaid, in 

< reſpect of the ſaid ſum of twenty-one- pounds fo by him ſub- 

4 ſcribed and ſet oppoſite to his name upon the ſaid laft-mention- 

« ed articles of agreement as aforeſaid,” and which was due and 

« payable from the ſaid James M. by virtue of the ſaid laſt- men- 

& tionedarticles, amounted to a large ſum of money, to wit, the 
« ſum of fifteen pounds fifteen ſhillings, to wit, at Lancaſter 

« aforeſaid ;”” (then proceed as in the firft Count, from the 
Italic, page 300, to. the end of the firſt Count, omitting 

all that is in Italic, and inſerting all that is in the mar- 
in): And the ſaid J. R. &e. &c. ſay, that the faid James M. 
although often requeſted ſo to do) hath not kept with them 

the covenaſits by him made with them and the faid J. R. deceaſed 

as aforeſaid ; but hath. broken the fame, and to keep the ſame with 
them the ſaid J. R. &c, &c or any or either of them, hath hitherto 
wholly refuſed and til} doth refuſe, to the damage of the ſaid 

J. R. &c. &c. of fifty pounds; and therefore they bring their ſuit, 
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Doughty and the faid Richard of the firſt part, and the ſaid Wil- 
liam of the other part (the counterpart of which: ſaid articles, 
ſealed with the ſeal of the. ſaid Richard, the ſaid William now 
brings into court, the date whereof is the ſame day and year afore - 
ſaid); the faid William, in conſideration of the ſum of one hun- 
dred guineas to be: paid as thereinafter was mentioned, covenant- 
ed and agreed with the ſaid Thomas D. his executors, admini- 
ſtrators, and aſſigns, that he the ſaid William ſhould and would, 
as far as in bim lay, within the time and ſpace, of two years. 
from the date of the ſaid articles, if the faid Richard ſhould 1a, 
long live, or continue wit the faid William, teach and inſtruct, 
or cauſe the ſaid Richard to be taught and inſtrudted by the beit 
ways and means he could in the ſcience and buſineſs or oceupa- 
tion of a cutter or ſou - gelder, in all things belonging to the ſame 
buſineſs which the ſaid William then uſed: And the ſaid Thomas 
D. did, by the ſaid articles of agreement, covenant, promiſe, and 
agree, to and with the ſaid William, that he the ſaid Richard ſhould: 
andwould dwell with, and faithfullyand truly ſerve the faid Richard 
in bis ſaid buſineſs during the ſaid time of two years, which he 
the faid Richard did thereby conſent and agree to do accordingly, 
and that he the ſaid William ſhould have all the benefit of the ſaid 
ſervice during the ſaid term; and the ſaid R. did, in and by the 
faid articles, for himſelf, his executors, adminiſtrators, and aſ- 
ſigns, covenant, promiſe, and agree, to and with the faid Wil- 
liam, his executors and adminiſtrators, that the faid Richard ſhould- 
not nor would, after his leaving or quitting the ſervice of his ſaid 
maſter (without firſt having obtained his conſent and approbation= | 
for ſo doing), follow or exerciſe the ſaid ſcience, buſineſs, or oc- 
cupation of a cutter or ſow-gelder within the ſpace of ten miles 
from the city of Worceſter during the life of the ſaid William, * 
or ſo long as he ſhould continue in and follow the buſineſs 
of a cutter or fow-gelder as aforeſaid, as by the ſaid articles (a- 
mongſt other things) more fully appears: And the faid William 
in fact ſays, that fe faid Richard, on the day of the date of the 
ſaid articles, at, &c. aforeſaid, entered and was received into the 
ſervice of the faid William under the ſaid articles, and fo remain- 
ed and continued from thence until the end and expiration of 
the ſaid term of two years therein mentioned, when his faid ſer- 
vitude or apprenticeſhip under the faid articles, ceaſed, ended, and 
determined, and he the ſaid Richard left and quitted the ſervice of 
his ſaid maſter the ſaid William, to wit, at, &c. aforeſaid : And 
the ſaid. William in fact faith, that although he the ſaid William 
hath always, fince the ſaid Richard fo left and quitted his ſervice 
as aforefaid, hitherto: continued in and followed his ſaid buti- 


neſs of a cutter or ſow-gelder as aforeſaid; yet the ſaid Richard; p,..-,, 


after he ſo left and quitted the ſervice of the ſaid: William as afore- 
ſaid, and whilſt the ſaid William continued in and followed the 
faid buſineſs of, &c. as aforeſaid, to wit, on the firſt of? Janu- 
ary 1780, did follow and exerciſe, and always from thence hithers 
to hath followed and exerciſed, and ſtill doth tellow and exerciſe 2 
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faid ſcience, buſineſs, or occupation of, &c. within ten miles 

from the city of Worceſter, that is to ſay, at, and in the ſaid city of 
Worceſter, and in divers other places within ten miles of the 

aid city, without firſt having obtained the conſent or approbation 

of the ſaid William for fo doing, contrary to the tenor and effect, 

true intent and meaning of the faid articles of agreement, and 

the ſaid covenant of him the faid Richard in that reſpect made as 

aforeſaid, whereby the ſaid William hath loſt and been deprived 

of great profit, benefit, and advantage that would have ariſen 

and accrued to him from the exerciſe of his ſaid trade and buſi- 

_ neſs of a cutter and ſow- gelder within the limits aforeſaid, if 
the faid Richard had not followed and exerciſed the ſame with- 

in ſuch limits, and in manner aforeſaid, to wit, at, &c. aforeſaid; 

and fo the ſaid William faith, that the faid Richard (although of- 

ten requeſted) hath not kept his ſaid covenant ſo by him made 

* with the ſaid William as aforeſaid, but hath broken the ſame, and 
to keep the ſame with the ſaid William hath hitherto wholly re- 

fuſed, and till doth refuſe, to the e of the ſaid William of 

two hundred pounds; and therefore he brings his ſuit, &c. 

Pledges, hr. W. Baipwn. 


FN In the Exchequer. ' , _ 
Declaration by 63 CITY oF BRisror, AND ; FOR 'that whereas by cer- 
Foreman to a to- COUNTY oF THE SAME CIT. I tain articles of agreement, in- 
bacconiſtagainſt dented, made, concluded, and agreed upon, the twenty - fourth day 
his maffers for of December, A. D. 1782, at and in the city. of Briſtol, in the 
diſmiſſing be. county of the ſame city, between the ſaid (6) Matthew of the 
fore the end of one part, and the faid James and Richard (6) of the. other part, 
his term, and (which faid articles of agreement, ſealed with the reſpeRive ſeals 
for not paying of them the ſaid James and Richard, and bearing date the day and 
him his wages. year laſt aforeſaid, the ſaid Matthew now brings here into court); 
> the ſaid Matthew for the conſiderations thereinafter mentioned, 
did, for himſelf, his executors and adminiſtrators, covenant, pro- 
miſe and agree to and with the ſaid James and Richard, their exe- 
cutors and adminiſtrators, in manner following: that is to ſay, 
that he the ſaid Matthew ſhould.,and would on or. before the ſixth 
day of January, then next enſuing, enter into and continue, and 
well, truly, diligently, and faithfully, to the beſt of his ſxill, judg - 
ment, and capacity, ſerve them the faid James and Richard in the 
Ration or capacity of a foreman, manager, or ſuperintendant in 
the trade or buſineſs of a tobacconiſt and ſnuff manufacturer, in 
all its branches, (which ſaid trade and buſineſs they the faid James 
and Richard were about to embark in upon their joint or part · 
nerſhip account), for and during and unto the full end and term 
of twelve years, to be computed from the ſaid ſixth day of January 
then enſuing, and ſhould and would do and perform during the 
ſaid term, all and every act, deed, or thing relating to the ſaid 
trade and buſineſs in the beſt manner he was able, and during the 
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aid term continue with and work, and follow and attend the trade 
or buſineſs aforeſaid, for the ſaid James and Richard during the 
hours, times, and ſeaſons that were cuſtomary and uſual jn the 
faid trade; and alſo that he the ſaid Matthew ſhould not nor would 
at any time during the ſaid term, commit or be guilty of any fraud 
or embezzlement of the monies, goods, wares, or merchandizes 
of the ſaid James or Richard, or either of them, or for which he 
ſhould or might be accountable, or wherewith he the ſaid Mat- 
thew ſhould or might be entruſted, or which ſhould come to his 
hands and poſſeſſion ; and alſo ſhould not during the ſaid term be 
concerned in or carry on, or cauſe or procure to be carried on the 
faid trade or buſineſs of a tobacconiſt and ſnuff manufacturer, or 
any of the branches thereof, either upon his own ſeparate account, 
or jointly with any other perſon or perſons whomſoever, or in 
any other way or manner whatſoever, nor ſhould nor would at 
any time or times during the ſaid term hire or employ any perſon 
or perſons as a ſervant or ſervants in or to the ſaid trade or buſi- 
neſs, nor diſmiſs or diſcharge any perſon or perſons when taken 
into and employed in the ſervice of the ſaid James and Richard in 
the trade-or buſineſs aforeſaid, without the expreſs approbation 
and direction of the ſaid ſames and Richard for that purpoſe, upon 
any account or pretence whatſoever: And further, that he the 

ſaid Matthew ſhould and would from time to time, and at all times 


during the ſaid term, diſcloſe, explain, and make known unto them 


| the ſaid James and Richard, their executors and adminiſtrators, 


in the beſt way and manner that he was capable of, the art, trade, 


or myſtery of a tobacconiſt, and in the making and manufactory of 
ſnuff, and all matters incident or relating to the faid trade or buſi- 
neſs; and the ſaid James and Richard in conſideration of ſuch ſer- 
vice by the ſaid Matthew to be done and performed as aforeſaid, did, 
and each of them by the ſaid articles of agreement for themielves and 
himſelf, and his andtheir executors and adminiſtrators (among other 
things) did covenant, promiſe and agree to and with the faid Mat- 
thew, his executors and adminiſtrators, that they the ſaid James and 
Richard ſhould and would during the ſaid term, well and truly pay, 
or cauſe to be paid unto the ſaid Matthew the ſum of one pound one 
ſhilling per week, weekly and every week as the ſame ſhould grow 
due and payable, as by the faid articles of agreement (reference 
being thereto had, will, among other things, more fully appear); 


and the ſaid Matthew in fact ſaith, that the ſaid articles of agree- 


ment being ſo made, he the ſaid Matthew did upon the faid fixth 
day of January, A. D. 1783, at and in the city and county afore- 
ſaid, enter, and he was then and there received into the ſervice of 
the ſaid James and Richard, to ſerve them under and upon the 
terms of ihe ſaid articles of agreement, and he the faid Matthew fo 
from thence hitherto hath remained and continued, to wit, at the 
city of Briſtol aforeſaid, in the county of the fame city; and the 
ſaid Matthew further ſaith, that although he the ſaid Matthew hath 
always ſince his entering into the ſaid ſervice of the iaid James and 
Richard as aforeſaid, ſerved them the ſaid James and Richard, and 
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: behaved and conducted himſelf, and done and performed, and hath 
been ready and willing to ſerve the faid James and Richard, and 
to do and perform all things in the faid articles of agreement 
contained on his part and behalf, according to the tenor, effect, 
and meaning of the faid articles of agreement, to wit, at, &c.: 
Vet proteſting that the ſaid James and Richard have not, nor hath 
either of them, performed or fulfilled any wp 3's the ſaid ar- 
ticles of agreement contained on their part and behalf to be per- 
formed and fulfilled, he the ſaid Matthew in fact faith, that al- 
though (a) of the ſaid weekly ſum of one pound one ſhil- 
ling in the ſaid articles of agreement mentioned, for weeks 
of the ſaid term of twelve years in the ſaid articles mentioned, 
ended on the day of in the year 1783 aforeſaid, at, 
:&c. aforeſaid, grew and become due and payable from the ſaid 
James and Richard to the ſaid Matthew under and by virtue of the 
ſaid articles; yet the ſaid James and Richard did not, nor did ei- 
ther of them then and there, or at any other time whatſoever, pay 
the ſaid ſum of pounds, or any part thereof to the ſaid Matthew; 
but then and there wholly refuſed and neglected ſo to do, and ſuf- 
fered and permitted the fame to become and be, and the ſame was 
and ſtill is wholly in arrear, due, owing, and unpaid, from the ſaid 
James and Richard to him the faid Matthew, contrary to the tenor 
and effect, true intent and meaning of the ſaid articles, and the 
covenant of them the ſaid James and Richard fo by them in this 
behalf made as aforeſaid, to wit, at, &c. aforeſaid: And whereas 
by certain other articles of agreement indented, made, concluded, 
and agreed upon the ſaid twenty-fourth day of December, in the 
year 1782 aforeſaid, at, &c. aforeſaid, between (&c. as in the 
firſt Count to the end of the recital of the articles of agreement), 
as by the ſaid laſt- mentioned articles of agreement (reference be- 
ing thereunto had), will (amongſt other things) more fully ap- 
pear; and the ſaid Matthew in fact faith, that the ſaid laſt- men- 
tioned articles of agreement being ſo made as aforeſaid, he the ſaid 
Matthew did, upon the ſaid ſixth day of January next enſuing the 
making of the ſaid laſt- mentioned articles, that is to ſay, the ſixth 
day of January, in the year 1783 aforeſaid, at, &c. aforeſaid, en- 
ter, and he was then and there received into the actual ſervice of 
the ſaid James and Richard, to ſerve them under and upon the terms 
of the ſaid laſt- mentioned articles of agreement; and he the ſaid 


Matthew remained and continued in ſuch ſervice from thence for a 


long time, to wit, until and upon the day of „ In the 
year 1783 aforeſaid, when they the ſaid James and Richard, with- 


out any juſt or reaſonable cauſe whatſoever, and againſt the will 


of him the ſaid Matthew, diſmiſſed and diſcharged him the faid 
Matthew from, and hindered and prevented him from acting in 
ſuch ſervice, and refuſed to employ, or to permit or ſuffer him to 
act therein, to wit, at, &c. aforeſaid; and the ſaid Matthew in 
fact further faith, that although he the ſaid Matthew, during ſuch 


- (a) All the money due to plaintiff or thereabouts, ſo as you lay ſufficient, and at- 


tend to the calculation, . 
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his actual ſervice as aforeſaid, did ſerve the ſaid James and Richard, 
and behave and conduct himſelf, and do and perform all things in 
the ſaid laſt· mentioned articles of agreement contained on his part 
and behalf, and from the time of their diſmiſſing him as aforeſaid, 
hitherto hath always been ready and willing, and hath frequently 
offered to ſerve, and to do and perform all things in the ſaid laſt- 
mentioned articles contained on his part and behalf, according to 
the tenor, effect, and meaning of the ſaid laſt- mentioned articles, 
and would have fo done, and would ſtill do, had he not been and 
were he not prevented by the faid James and Richard, to wit, at, &c. 
- aforeſaid; yet proteſting that the ſaid James and Richard have 
not, nor bath either of them performed or fulfilled any thing in the 
ſaid laſt- mentioned articles contained on their part and behalf; he 
the ſaid Matthew in fact faith, that although pounds of the 
aſoreſaid weekly ſum of one pound one {ſhilling in the ſaid laſt - 
mentioned articles mentioned, for weeks of the ſaid term of 
twelve years in the ſaid laſt-mentioned articles mentioned, ended on 
the dayof ; in the year 1783 aforeſaid, did then and there, 
to wit, on the day and year laſt aforeſaid, at and in the city and 
county aforeſaid, become due and payable from the ſaid James and 
Richard to the ſaid Matthew; and although the ſaid James and 
Richard were then and there requeſted and required by the ſaid 
Matthew to pay the ſame to him the ſaid Matthew, according to the 
tenor and effect of the ſaid laſt- mentioned articles, and their afore- 
ſaid covenant ſo by them in that behalf made as aforeſaid ; yet the 
faid James and Richard did not, nor did either of them then and 
there pay the ſaid ſum of pounds, or any part thereof to the 
ſaid Matthew, but then and there ſuffered and permitted the ſame to 
become, and the ſame were and ſtill are due, owing, and unpaid 
from them the ſaid James and Richard to the ſaid Matthew, to 
wit, at, &c. aforeſaid, contrary to the tenor and effect, true in- 
tent and meaning of the ſaid laſt- mentioned articles, and the co- 
venant of them the ſaid James and Richard therein contained, and 


ſo by them in this behalf made as aforeſaid : And whereas by cer- 3d Count. 


tain other articles of agreement, &c. (as in the ſecond Count to 
the end of the recital of the articles), as by the ſaid laſt-mentioned 
articles, &c. and the ſaid Matthew in fact faith, that the ſaid laſt- 
mentioned articles being ſo made as aforeſaid, he the ſaid Matthew 
did, upon the ſaid fifth day of January next enſuing the making of 


- the ſaid laſt- mentioned articles, that is to ſay, on the ſixth day of 


"January, in the year 1783 aforeſaid, at and in the city and county 
_ aforeſaid, enter, and he was then and there received into the fer- 
vice of the ſaid James and Richard under and upon the terms of 
the ſaid laſt- mentioned articles; and the faid Matthew in fact fur- 
ther faith, that although he remained and continued in fuch ſervice 
from the time of his entering into the ſame as aforeſaid for a long 


time, to wit, until and upon the day of in the year 275 


aforeſaid, and did during ſuch ſervice ſerve the ſaid James an 
Richard, and behave and conduct himſelf, and do and perform all 


Things in the ſaid laſt- mentioned articles contained on his part and 
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behalf, and although be was then and there ready and willing to 
remain and continue, and hath always from thence hitherto — 
ready and willing, and ſtill is ready and willing to be and to con- 
tinue in ſuch ſervice, and to ſerve the ſaid James and Richard under 
and upon the terms in the faid laſt- mentioned articles of agreement 
contained, and according to the tenor and effect of the ſame, 10 
wit, on, &c, aforeſaid; yet proteſting that the ſaid James and 
Richard have not, nor hath either of them done and performed any 
thing in the ſaid laſt-mentioned articles contained on their part and 
behalf to be performed and fulfilled ; the faid Matthew in faQ 
faith, that the ſaid James and Richard heretofore, to wit, on the 
ſaid day of , in the year 1783 aforeſaid, at and in the 
city and county aforeſaid, without any juſt or reaſonable cauſe what- 
ſoever refuſed, and always from thence hitherto have refuſed, any 
farther to employ him the ſaid Matthew in their ſervice under the 
ſaid laſt-mentioned artieles, and then and there, to wit, on the 
day and year laft aforeſaid, at, &c. aforeſaid, without any juſt or 
reaſonable cauſe for ſo doing, and againſt the will of the ſaid Mat- 
thew, diſmiſſed and diſcharged him the faid Matthew from and out 
of their ſervice under the ſaid laſt-mentioned articles, and then 
and there always from thence hitheito have refuſed, and ſtill do 
. refuſe to pay him the weekly ſum of one pound one ſhilling in the 
: faid laſt - mentioned articles ſpecified, weekly, or in any other man- 
ner whatſoever, or any other ſum of money whatſoever, or to 
- make him any other payment or allowance whaxſoever under the faid 
laſt· mentioned articles, contrary to the tenor and effect, true intent 
and meaning of the ſaid laſt- mentioned articles, and the covenant 
of the ſaid James and Richard in that behalf; and ſo the ſaid Mat- 
. thew fays, that the ſaid James and Richard (although often re- 
queſted) have not, nor hath either of them kept their ſaid cove- 
nant fo by them in form aforeſaid m ade with him the ſaid Matthew, 
but have and each of them hath broken the fame, and to keep the 

ſame with the ſaid Matthew have hitherto wholly refuſed, and fill 
do refuſe, to the damage of the faid Matthew of | | ds, 
whereby he is the leſs able to pay the debts, &c. 


Ea V. Lawss, 


I was at firſt inclined to have de- during the time in which the wages are 
clared for the penalty as well ay for the faid to have become due, in order to 
wages, under the articles in queſtion, but throw the proof of plaintiff's diſcharge 
as there is ſome ground to doubt the upon defendants, in caſe they ſhould put 
goodneſs of ſuch a Count under all the his abſence in iſſue, which is not impro- 
circumſtances of this caſe, and as it is bable ; the fecond, on the real circum- 
more for the intereſt of the plaintiff to ſtances of the caſe, an abſence through 
. conſider the articles as Kill continuing, . defendants own default; and the third, 
than as determined and at an end, which for diſmiſſing him from their ſervice, in 
muſt neceſſarily be the caſe to 7 Caſe there ſhould be a vei dict under the 
him to the penalty, fo 1 have only de- wording of the covenant, whether the 
clated upon them as being ſtill open; wages or ſalary are demandable as ſuth, 
and on this view of them have drawn no actual fervice having taken place. 

three Counts: the Hirſt, as on a ſervios „n 2466 v. Lauts, 


FOR 
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FOR that whereas, by certain articles of agreement made the Declaration in 
twentieth day of July, A. D. 1789, to wit, at Linton, in the B R. againſt 
eounty of Kent, between the ſaid John Beard (by the name and tw] Souſe car- 
addition of John Beard, of Linton, in the county of Kent, yeo- _ gun: 
man), of the one part, and the faid Thomas - and Thomas tf e 
Honeſs (by the names and deſcriptions of Fhomas Joy, of Cran- within a ſtipa - 
brook, in the county of Kent, carpenter, and Fhomas iHoneſs, of lated time, 
Cranbrook, in the county of Kent, carpenter), of the other part; reer ing w_ 
which ſaid articles of agreement, ſealed with the ſeals of the faid er uk 
Thomas Joy and Thomas Honeſs, he the ſaid John now brings for the accom- 
her: into court, the date whereof is the day and year aforeſaid, modation of his 
they. the ſaid Thomas Joy and Fhomas Honefs, for the conſidera - family. 
tions herein mentioned, did covenant and agree to and with the 
faid John, his heirs, executors, and adminiſtrators, that they the 
faid P. J. and T. H. their executors and adminittrators, ſhould N 
and would, on or before the ſeventh day of October then next 
enſuing, in a good workmanlike manner hew, ſquare, cut out, 
and frame, in the pariſh of Benenden, in the faid county of Kent, a 
meſſuage or tenement, of the dimenſions of forty-eight feet long and 
thirty feet wide, and two ſtories high, and rear the framing of the 
ſaid houſe at a place called Lothington, in the pariſh of Maidſtone; 
in the ſaid county of Kent ; which hewing, ſquaring, cutting; 
framing, and rearing, ſhould: be done at eight ſhillings and 
fixpence the ſquare, he the ſaid John finding rough timber, and 
felling and drawing the ſame to the pit at Benenden aforeſaid, and 
carrying the ſaid framing to the place wherein it was to be reared, 
and * and allowing iron work, nails, and all other materials, 
as often as occaſion ſhould require: And further the fa:d T. J. 
and I. H. for the conſiderations therein after mentioned, did 
covenant and agree to and with the ſaid John, his executors a 
adminiſtrators, that they the ſaid l. J. and J. H. would, on or 
before the fifth day of April then next enſuing, in good work+ 
manlike manner, do all the window frames, doors, floors, ſkirt+ + 
ing, and finiſhing work of the (aid meſſuage or tenement, he the 
faid John finding and allowing deals, bolts, locks, iron work, 
nails, and other materials, excepting the maſon's work forthwith 
done after the rearing of the ſaid houſe; which window - frames, 
&c. was to be fairly valued and appraiſed by two indifferent per- 
ſons, one to be choſen by the ſaid John, his heirs, executors, and 
adminiſtrators, and the other by the faid Thomas J. and Thomas 
H. their executors or adminiſtrators; and in caſe they could not 
agree, the two appraiſers were to chuſe a third perſon, whoſe de- 
termination was to be final: And the ſaid John, for himſelf, his 
executors and adminiſtrators, did, by the faid articles, covenant, 
promiſe, and agree, to and with the (aid T. J. and T. H. their 
executors and adminiſtrators, that he the ſaid John, his heirs, 
executors, or adminiſtrators, ſhould and would find and provide 
the timber, deals, carriage, drawing, and all other materials as 
often as occaſion ſhould require; and alſo pay the ſaid T. J. and 
J. H. their executors and adminittrators, the ſaid ſum. of eight 
| & 23: ſhillings 
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ſnillings and ſixpence the ſquare for framing the ſaid houſe, ſo 
ſoon as the ſaid houſe ſhould be reared; and alſo pay the faid T.]. 
and T. H. their executors and adminiſtrators, for the window. 
frames, &c. when, and ſo ſoon as the ſaid houſe ſhould be finiſh« 
ed, as the ſame ſhould be fairly valued: And alſo that it ſhould 
and might be lawful to and for the ſaid John B. his heirs or aſ- 
ſigns, if he or they ſhould think proper to make _ alteration in 
the faid building, or in the framing or finiſhing work, or for their 


or his ſurveyor, at their wills and pleaſures, to give directions for 


ſuch alterations at any time, provided it were without prejudice 
to the ſaid T. J. and T. H: And laſtly, the ſaid parties for the 


true performance of all and every the covenants and agreements 


in the ſaid articles above mentioned, bound themſelves and their 
ſeveral heirs, executors, and adminiſtrators, each to the other, 
in the penal ſum of thirty pounds firmly by the ſaid articles; at 
the ſame time it was by the ſaid articles agreed, that the ſaid T. J. 
and T. H. were to have the chips and ends according to the cuſs 
tom of the country, in lieu of beer, as by the ſaid articles of agree, 
ment, reference being thereto had, will more fully appear: And 
the ſaid John in fact ſaith, that although he the ſaid John hath 
always, from the time of the making of the ſaid articles of agree - 
ment hitherto, well and truly performed all things therein contain- 
ed on his part and behalf to be performed and fulfilled, accord ; 
ing to the true intent and meaning thereof, to wit, at the pariſh 
aforeſaid, in the county aforeſaid; Yet, proteſting that the ſaid 
T. J. and T. H. have not, nor hath either of them performed 
and fulfilled any thing in the ſaid articles of agreement contained 
on their reſpective parts and behalves to be performed, he the ſaid 
John avers, that although he the faid John did, after the making 
of the ſaid agreement, in purſuance thereof, as often as occaſion 
required, fand rough timber, and did fell and draw the ſame to 
the pit at Benenden afore ſaid, and alſo carried the framing to the 
lace where to be reared, as in the ſaid agreement is mentioned, 
and as often as occaſion required, found and allowed iron work; 
nails, and all other materials for the purpoſe in the ſaid agreemen 
mentioned, according to the tenor and effect, true intent and 
meaning thereof in that behalf, to wit, at the pariſh aforeſaid, in 
the county aforeſaid, of which ſaid premiſes they the ſaid T. J. 
and T. H. had due notice: And although the ſaid John, after the 
making af the ſaid agreement, and before the time limited there- 
by, for gompleting the ſaid building, and by the directions of 
his ſurveyor for that purpoſe appointed, and with the notice and 
conſent of and without prejudice to the ſaid T. J. and T. H. 
make an alteration in the ſaid building, according to the effect of 
the ſaid articles, and purſuant to the power therein for that pur- 
ſe given, that is to fay, by leſſening a little the dimenſions of 
he ſaid building, to wit, at the parith aforeſaid, in the cou 


aforeſajd: Yet the ſaid John avers, that the ſaid Thomas . 
and Thomas H. did not, nor did either of them, on or before the 
ſeyenth day of October next, enſuing the making of the ſaid 


agrees 
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agreement, and in the ſaid agreement for that purpoſe mentioned, 
in a good workmanlike manner, hew, ſquare, cut, and frame, 
and rear the faid' meſſuage or tenement in the ſaid agreement 
mentioned, either according to the terms of the ſaid agreement or 
ſubje& to the ſaid alterations in the dimenſions thereof, in and by 

the ſaid agreement authoriſed and herein before ſtated to have been 
made in purſuance thereof; but on the contrary thereof they the 
faid T. J. and T. H. then and there failed and made default in 
performance of the ſaid agreement in the particulars. laſt above 
mentioned, contrary to the tenor and effect of the ſaid agreement, 
and of the covenant of the faid T. J. and T. H. therein for that 

purpoſe in that behalf contained as aforeſaid, and in breach and 
violation thereof, to wit, at the pariſh aforeſaid, in the county 
aforeſaid : And the faid John in fact further fays, that although 

he the ſaid John did, after the making of the ſaid agreement, duly 

find and allow cheſts, locks, bolts, iron work, nails, and all other 

materials, and got the maſon's work done for the doing of the 
window-frames, &c. of the ſaid meſſuage or tenement in the ſaid 
agreement mentioned, according to the tenor and effeR, true in- 

tent and meaning thereof, in that behalf, to wit, at the pariſh 

aforeſaid, in the county aforeſaid, of which the ſaid T. J. and 
T. H. had due notice: Yet they the ſaid T. J. and T. H. did 
not, on or before the fifth day of April next enſuing the making 
of the ſaid agreement, in a good workmanlike manner, do all the 
window - frames, &c. of the ſaid meſſuage or tenement in the ſaid 
agreement mentioned; but on the contrary thereof then and there 
therein failed and made default, contrary to the tenor and effect 
of the ſaid agreement, and of the ſaid covenants of the ſaid T. J. and 
T. H. in that behalf made as aforeſaid, and in breach and. viola- 
tion thereof; and fo the ſaid John ſays, that the ſaid T. J. and 
T. H. have not, nor hath either of them, although often requeſt- 
ed, &c. kept their ſaid ſeveral covenants ſo made with the ſaid 
John aforeſaid; but have broken the ſame, and to keep the ſame 
with the ſaid John have wholly refuſed, and ftill do refuſe, to the 
damage of the ſaid John of one hundred pounds; and therefore he 

brings his ſuit, &c. Pledges, &c. | 


Cazz. The defendants went on with 
the building, the dimenſions of the houſe 
being firſt lefſened a few feet, agreeable 
do plaintiff s ſurveyor*s directions. De- 
fendants dia not rear the houſe till ſome 
months after the 7th of October 1789, 
and are now about the finiſhing work; 
but, from their dilatorineſs, will not, in all 
probability, finiſh it by Chriſtmas next. 
The plaintiff, the better to accommedate 
them, hired a houſe to go in with his 
family till Lady-day laſt, thinking it 
Would be then completed, and ſo con- 
tinues on till now to his very great diſ- 
advantage ; and has from time to time 
paid defendants ſeveral ſums of money, 


nearly to the amount of their labour, and 


cannot prevail on them to get the finiſh. 
ing work forward. 


Orix ion. I have peruſed the agree 
ment, and am of opinion that an action 
of debt for the penalty may he maintained 
againſt the defendant for the non- perfor- 
mance of it; or if the penalty is not ſuf- 
ficient to cover the whole damage ſuſtain- 
ed, an action of covenant will alſo lie, in 
which damages to any amount that the- 
plaintiff can prove, may be recovered. — 
It ſeems to me, that the plaintiff has 
done all on his part to be performed by 
the agreement; and the defendants, by 
their non-performance of their agree - 


3 made it neceſſary for the plaintiff 


4 to 
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to hire another houſe, he is entitled to 
recover by way of damages the rent he is 
obliged to pay for ſuch houſe, till the 
building undertaken by them is com- 
pleted. If, on being applied to, the 


defendants ſhould refuſe to finiſh rhe 


building. I think the plaintiff may fer 
others to work upon it, and he will be 


entitled to add the amount of the price 


of their labour to his damages, and in 
ſtrictneſt, the defendants cannot recover 
any thing for what they have done : but 
if the defendants eliuſe to perſevere in go- 
ing on with their undertaking, I ſhould 
doubt how far plaintiff can furniſh it hy 


expence, eſpecially as he ſeems to los 
waived all objections to the non-perfor. 
mance of the defendant's contract within 
the time limited by the agreement, by 
permitting them to go on after that time 


upon the old terms. The proper way to 


have diſpoſed of them when the agree. 
ment was once broken, would have been. 
to have diſcharged them from proceed... 
ing further, and to have finiſhed the 
building at the plaintiff's own expence. 
It would then have become a queſtion 
how the defendants could have been 
paid for their labour. "= 
T. Baznow. 


others and make the defendants pay the 


In the Common Pleas. 


Covenanton ar- MIDDLESEX. William Craig Harborne, mariner, was 


ticles of agree- ſummoned to anſwer John Wiley in a plea that he keep with him 


ment entered the covenants made between them according to the force, form, 
and effect of certain articles of agreement between them made, 


into between 
— ln &c.: And thereupon the ſaid John W. by Thomas James his at- 


and other the torney fays, that by certain articles of agreement, indented, made, 
officers and ſca- entered into, and concluded upon and ſealed, with the faid Wil- 
"ag goody we... C. H. on the twenty-eighth of Auguſt, A. D. 1787, at 
—_ — Weſtminſter, in the county of Middleſex aforeſaid, between the 
borne, maſter of the ſhip Toms, of Liverpool), on the one part, 
and the faid John Wiley and other the officers, ſeamen, and 
mariners, engaging to enter on board the ſaid ſhip for the purpoſes 
herein after mentioned (by the deſcription of the officers, ſeamen, 
and mariners, engaging to enter on board the ſaid ſhip), on the other 
part, for the purpoſes of navigating the ſaid ſhip during her then in - 


tended voyage, for which ſhe was then fitting at the port of Liverpool. 


aforeſaid, and in which voyage it was then intended. that the ſaid 


ſmip ſhould ſhortly afterwards proceed to Africa and America, and 
from thence back to Liverpool aforeſaid, or ſome other port of 


diſcharge in Great Britain, when the ſaid voyage ſhould be ended, 
and not ſooner (and which ſaid articles of agreement are either in 


the poſſeſſion and power of the ſaid William. C. H. or caſually 


loſt or deſtroyed), it was agreed, that for and in conſideration of 


the ſums advanced, and monthly or other wages and'privileges 
againſt each reſpective officer, ſeaman, or other mariner's name there- 
unto ſet, they ſeverally ſhould and would immediately repair on 


board the ſaid ſhip, and perform the above mentioned voyage; 
and that the ſaid maſter ſhould hire, and the ſaid maſterdid by the ſaid 
articles of agreement hire the ſaid officers, ſeamen, mariners, and 


others, for the ſaid voyage, at ſuch monthly or other wages and 
privileges, which ſhould commence on the day the ſaid ſhip, 
ſhould proceed paſt the black rock to ſea, and continue until the 


ſhip's arrival at her port of diſcharge, when all wages due _— 
a 4 « 


ſaid W. C. H. (by the name and addition of William Craig Har- 
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de paid in thirty days from the time of ſuch arrival, and not 
ſooner: And it was thereby further agreed, that one half of the 
wages of each officer, ſeaman, mariners, or others, from the 


time of the ſaid ſhip's departure from the black rock, and until ſhe 


ſhould have been one month at her final delivery port in America, 
ſhould be paid unto the ſaid perſons in the current money of ſuch 
delivering port, and that each —_— of which ſhould be paid 
and received as if it was ſterling; and that the half wages of all 
perſons who might die in the courſe of the faid voyage ſhould be 
ſubject to ſuch exchange; and that the ſaid maſter ſhould pay the 
ſaid wages accordingly ; and that if there ſhould be no eſtabliſhed 
currency at the place of delivery, or if the place of delivery ſhould 
be on the continent of America, the ſaid half wages ſhould be 

id at the rate of forty pounds per cent.: And although the faid 

W. hath, ever ſince the making of the ſaid articles of agree- 
ment, well and truly obſerved, performed, fulfilled, and kept all 
and fingular the covenants, clauſes, and agreements in the faid 
articles of agreement contained, on his part and behalf to be ob- 
ſerved, performed, fulfilled, or kept: Yet, proteſting that the 


faid William C. H. hath not well and truly obſerved, performed, 


fulfilled, or kept any of the covenants, clauſes, or agreements in 
the faid articles of agreement contained, on his part and behalf to 
be obſerved, performed, fulfilled, and kept; in fact the ſaid J. W. 


faith, that he the ſaid J. W. then and there, to wit, on the faid 


twenty- eighth of Auguſt in the year aforeſaid, at Weſtminſter 
aforeſaid, did fign his name to, and, ſeal the ſaid articles of agree- 
ment, in order to proceed on board the faid ſhip and fail as a ſea- 
man or mariner in and on board the fame, in and during the faid 
intended voyage; and that the ſum of two pounds was then and 
there inſerted and ſet oppoſite to and againſt the name of him the 
faid J. W. in the faid articles of agreement; and that the faid ſum 
of two pounds, ſo inſerted and ſet as aforeſaid, then and there im- 
ported, meant, or ſignified to be ſo much money or wages, to be 


paid by the ſaid William C. H. to him the ſaid J. W. for each 
and every month during the time which he the ſaid J. W. ſhould ſo 


ſerve as ſuch ſeaman or mariner in and on board the faid ſhip in 
that voyage, that is to ſay, for and during the whole of the faid 
voyage: And the ſaid J. W. further faith, that he the faid J. W. 


afterwards, to wit, on the ſaid twenty- eighth of Auguſt in the year 


aforeſaid, at the port of Liverpool aforeſaid, did repair and enter 
on board the ſaid ſhip as ſuch ſeaman or mariner as aforeſaid, as 
and for fuch monthly wages in that behalf as aforeſaid, and did 
duly and faithfully ſerve as ſuch ſeaman and mariner in and on 


board the fame, from thence until the wrongful and injurious dif- 


miſſion and diſcharge herein after mentioned; and that the ſaid 
J. W. ſo being and remaining in and on board the ſame as afore- 
laid, the ſaid ſhip afterwards, to wit, on the ſame day and year 
aſoreſaid, departed and ſet ſail from the port of Liverpool afore- 
ſaid, and afterwards, to wit, on the fame day and year aforeſaid, 
proceeded paft the black rock aforeſaid, in the faid articles of 

aglee- 


313 


314 


ouſly diſmiſſed and diſcharged by the ſaid William C. H. from the 


_ On SHIPS ARTICLES. 


agreement mentioned, to ſea on her ſaid intended voyage, and 
afterwards, to wit, on the fifteenth of January in the year afore- 
ſaid, and on divers other days and times, as well before as after. 
wards, arrived at Africa and America aforeſaid, in the ſaid articles 
of agreement mentioned, and remained and continued in divers 
ports and places in Africa and America aforeſaid in that: voyage 
for a long time, and until her departure back for the port of 
Liver hereinafter mentioned, to wit, until the firſt of Au- 
guſt, A. D. 1789: And the faid J. W. further faith, that 
whilſt he the ſaid J. W. remained and continued in and on board 
the ſaid ſhip as ſuch ſeaman and mariner as aforeſaid, and during 
the ſaid voyage, to wit, on the eighteenth of January, A. D, 1788, 
at Cape Caſtle, on the coaſt of Africa, in parts beyond the 
ſeas, he the ſaid W. C. H. wrongfully and injuriouſly, without 
any reaſonable or probable cauſe whatſoever, and againſt the will 
of the ſaid J. W. diſmiſſed and diſcharged him the ſaid J. W. 
from the ſaid ſhip, and wholly prevented and hindered him the ſaid 
J. W. from acting or ſerving any longer as. ſuch ſeaman and 
mariner in and any Ks. the ſame, to wit, ar Weſtminſter afore- 
ſaid: and that he the ſaid John W. being ſo diſmiſſed and diſ- 
charged as aforeſaid, the ſaid ſhip afterwards and during the ſaid 
voyage, to wit, on the ſaid firſt of Auguſt, in the ſaid A. D. 
1789, departed and ſet fail from America aforeſaid for and towards 
this kingdom; and that the faid ſhip afterwards, to wit, on the 
eighteenth of November in the year laſt aforeſaid, arrived back at 
this kingdom, to wit, at the port of Liverpool aforeſaid, and was 
then => there diſcharged, and the faid voyage was thereby ended 
and determined, to wit, at Weſtminſter aforeſaid : And the faid 
John W. further faith, that during the ſaid voyage, and before the 
arrival of the ſaid ſhip at Africa and America aforeſaid, to wit, on the 
twenty- eighth of December, in the ſaid year of Our Lord 178), 
a large ſum of money, to wit, the ſum of eight pounds of lawful, 
&c. as and for the monthly wages of him the ſaid J. W. for four 
months of the ſaid time in l ending on that day in that 
year, became and were due, in arrear, and unpaid from the ſaid 

C. H. as ſuch maſter of the ſaid ſhip as aforeſaid, according 
to the form and effect of the ſaid articles of agreement and of the 
covenants of the ſaid W. C. H. ſo made as aforeſaid, and although 
thirty days, from the time of ſuch arrival of the ſaid ſhip back at 
the port of Liverpool, where ſhe had been ſo diſcharged as afore- 
faid, are long ſince elapſed: Yet the ſaid W. C. H. (although 
often requeſted), to wit, at Weſtminſter aforeſaid, hath not paid 
to the ſaid John W. the ſaid ſum of eight pounds, or any part 
thereof; but he ſo to do hath hitherto wholly refuſed and ſtill 
doth refuſe, and the ſame and every part thereof ſtill remains due, 
in arrear, and unpaid to the ſaid John, contrary to the form and 
effectof the ſaid articles of agreement of the ſaid covenant of the 


ſaid W. C. H. in that behalf made as aforeſaid: And the ſaid John W. 


further faith, that by means of his being ſo wrongfully and injuri- 


faid 


Fox SEAMEN's WAGES: » 


ſaid ſhip in parts beyond the ſeas, during the ſaid voyage, he the 
ſaid John W. hath been prevented and hindered from ſerving and 
acting as ſuch ſeaman and mariner in and on board the ſaid ſhip, 
for and during the reſidue of the ſaid voyage, that is to ſay, from 
the ſaid eighteenth of January, A. D. 1788, until the arrival and 
diſcharge of the ſaid ſhip at Liverpool aforeſaid, as he ought to do 
and otherwiſe ſhould and would have done, according to the form 
and effect of the ſaid articles of agreement; and alſo, by means of 
the premiſes he the ſaid J. W. loſt and was deprived of a large 
ſum of money, to wit, the. ſum of forty-four pounds of like law- 
| ful money, which otherwiſe would have ariſen and accrued to 
him the ſaid John W. as ſuch ſeaman and mariner as aforeſaid, 
by virtue of the ſaid articles of agreement and of the covenant of 
the faid W. C. H. in that behalf made as aforeſaid, for his ſervice 
on board the ſaid ſhip for and during the time laſt aforeſaid ; and 
which ſaid wrongful and injurious diſcharge, ſo done and commit- 
ted by the ſaid William, was and is contrary to the effect and the 
true intent and meaning of the ſaid articles of agreement, and of 
the covenant of the ſaid W. C. H. ſo made in that behalf as afore- 
faid: And ſo the ſaid John W. faith, that the ſaid W. C. H. hath 
not kept with him the covenants ſo made, between them and hath 
broken the ſame; and to keep the ſame with the ſaid J. W. hath 
hitherto wholly refuſed, and ſtill doth refuſe, to the damage of 
the ſaid J. W. of one hundred pounds; and therefore he brings 
ſuit, &c. | | 


at ſuit of 


attorney, comes and defends the wrong and injury, 9 fafum. 


a] AND the faid W. C. H. by John Windus his Plea, 18, ms 


WiLey. when, &c. and ſays, that the articles of agreement 
in the ſaid declaration KR "AER. are not his deed, and of this he 


puts himſelf upon the country, &c. : And for further plea in this 
behalf, as to the ſaid breach of covenant above aſſerted, in 3 ng 


non- payment of the ſaid ſum of eight pounds in the ſaid declaration 
mentioned, the ſaid W. C. by leave of the court here for this pur- 
poſe firſt had and obtained, according to the form of the ſtatute in 
that caſe made and provided, ſays, that the ſaid John ought not 
to have his aforeſaid action thereof maintained againſt him, be- 
Cauſe he ſays, that the ſaid John, before and at the time of the 
commencement of his action at Weſtminſter, was and ſtill js in- 
debted to the ſaid W. C. to a much larger amount than the amount 

of the damages ſuſtained by the ſaid John, by reaſon of the ſame 
breach of covenant, i. e. in the ſum of twenty pounds of lawful 
money of Great Britain, for divers goods, wares, and merchan- 


For goods ſold 


dizes by the ſaid W. C. before that time ſold and delivered to and delivered, 
the ſaid John, at his ſpecial inſtance and requeſt; and in the for money had 


further ſum of twenty pounds of like lawful money, for mone 
by the faid John before that time had received for the ui 
of the ſaid William C.; and alſo in the further ſum. of twenty 
pounds of like lawful money, for money by the ſaid William C. 
before that time paid, laid out, and expended for the uſe of rey 


received, laid out 
and expended. 
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faid John, at his ſpecial inſtance and requeſt, out of which faid 

ſtveral ſum< of money fo due and owing from the faid John to the 

ſaic William C. he the faid William C. is ready and willing, and 

hereby offers to ſet off and allow to the ſaid John ſo much as will 

be fufficient to ſarisfy the amount of the damages ſuſtained by him, 

by reaſon of the ſame breach of covenant, according to the form 

6f the ſtatute in ſuch cafe made and provided, and this he the ſaid 

William C. is ready to verify; wherefore he prays judgment if the 

faid John ought to have his aforeſaid action thereof maintained 

Third plea. againſt him, &.: And for further plea in this behalf, as to the 
That * woas 14 ſaid breach of covenant above aforeſaid, in the non-payment of the 
3 3 ir aid ſum of vs op pounds in the' faididechration mentioned, the 
any perſon. faid' William C. by the like leave of the court here for that purpoſe 
ſhould mutiny, firſt had and obtained, according to the form of the ſtatute in ſuch 
he ſhould forfeit eaſe made and provided, ſays, that the ſaid: John ought not to have 
his pay to the hig aforeſaid action thereof maintained againſt him; becauſe he 
-- fays, it was further agreed by the faid articles in the ſaid declara- 
tion mentioned, that any perſon or perfons that ſhould mutiny, or 

endeavour to excite a mutiny, or ſhould ſtrike the ſaid matter or 

other principal officer of the faid ſhip, 'or behave in a riotous or 

diforderly manner on board the ſaid thip,' ſhould, beſides the pu- 

niſhment inflited by law, forfeit to the owners of the ſaid ſhip, all 

the wages then due to any ſuch offender or offenders; and the ſaid 

William further ſays, that the ſaid John after the departure of the 

faid ſhip from the port of Liverpool, and during her faid voyage, 

to wit, on the eighteenth of January, in the year 1788, behaved 

in a riotous and diforderly manner on board the ſaid ſhip, contrary 

to the form and effect of the faid articles, whereby, and by force of 

the ſaid articles, all the wages then due to the ſaid John became 

and were forfcited by him to the owners of the ſaid ſhip, to wit, at 
Weſtminſter aforeſaid; and this the ſaid William is ready to verify: 

.- Wherefore he prays judgment if the ſaid John ought to have his 

Fourth plea. aforeſaid action thereof maintained againſt him, &c.: And for 
3 -farther plea in this behalf, as to fo much of the ſaid declaration as 
plaintiff, in or- relates to the diſmiffing and diſcharging of the ſaid John from the 
der to put an faid ſhip, and preventing and hindering him from acting or ſerving 
end to the mu any longer as « ſeaman and mariner in and on board the ſame, the 
„ ſaĩd William C. by like leave of the court here for this purpoſe firſt 
had and obtained, aecording to the form of the ſtatute in ſuch 

caſe made and provided, fays, that the ſaid John ought not to have 

his aforeſaid action tiereof maintained againſt him, becauſe he ſays, 

that the ſaid John, on divers days and times after the departure of 

the ſaid ſhip from the ſaid port of Liverpool, and during her 

voyage from thenee to the eoaſt of Africa in the declaration men- 

tioned, and alſo during her ftay upon the ſaid coaſt, to wit, on the 

ſaid eighteenth of January 1788 aforeſaid, behaved in a diſorderly, 

feditious, and mutinous manner on board the ſaid ſhip, and endea- 

voured to raiſe and excite a mutiny among the other ſeamen on 

board the fame; wherefore the ſaid William C. then and there to 
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wit, on the day and year laſt 'aforeſaid, at Cape Coaſt Caſtle, in 
the faid declaration mentioned, in order to put an end to the ſaid 
mutiny, and prevent the further progreſs thereof, and for the ſecu- 
rity of the ſaid ſhip and the cargo then on board her, nheceſſarily diſ- 
miſſed and diſcharged the ſaid John from the ſaid ſhip, and pre- 
vented and hindered him from acting or ſerving any longer as ſuch 
ſeaman or mariner in and on board the fame, as he lawfully might 
for the cauſe aforeſaid; and this he is ready to verify: and there- 
fore he prays judgment if the faid John ought to have his aforeſaid 
action thereof maintained againſt him, &c. J. Ap AR. 
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MIDDLESEX. Gilbert Sheldon complains of John Hill, Covenant on ar- 


otherwiſe, & c. being, &c.; for that whereas by certain articles 
of agreement made, &c. (make a profert of the articles, 
then recite the demiſe and leſſees covenant for. payment of the 
rents, and then proceed with a recital of the defendant's covenant 
for ſecuring the payment thereof, which in this cafe was to the 
effect following): nd the ſaid John did in and by the faid articles 
bind himſelf to the ſaid Gilbert for the true payment of the ſaid 
yearly rent of fifty-two pounds, by the faid Edmund Winter to 
the ſaid Gilbert Sheldon, at the times and in the proportions be- 
fore mentioned for payment thereof, as by the 4aid articles of 
agreement, relation being thereunto had, will (amongſt other 
things) more fully and at large appear; by virtue of which ſuid 
articles of agreement the ſaid Edmund Winter in the ſaid articles 
named, after the making thereof, to wit, on the ſaid eighteenth 
day of April, in the year 1780 aforeſaid, to wit, at Weſtminſter 
aforeſaid, entered into all and ſingular the ſaid premiſes thereby 
demiſed, with the appurtenances, and became and was and ſtill is 
poſſeſſed thereof for the ſaid term ſo to him thereof demiſed as 
aforeſaid; and the ſaid Gilbert further faith, that although he the 
faid Gilbert always from the time of the making of the ſaid articles 
of agreement, hitherto hath wel} and truly pertormed-and fulfilled 
all things therein contained, on his part and behalf to be performed 
and fulfilled, according to the true intent and meaning of the {aid 
articles, to wit, at Weſtminſter aforeſaid; yet proteſting that the 
faid John hath not performed or fulfilled any thing in the ſaid ar- 
ticles of agreement contained on his part and behalf to be per- 
formed and fulfilled, he the ſaid Gilbert in fact ſaith, that twenty- 


fix pounds of the aforeſaid rent of fifty two pounds in the ſaid ar- 


.ticles mentioned, and reſerved for one half year of the ſaid term 
thereby demiſed, ended on the twenty-ninth day of Septembery in 


the year 1780 aforeſaid, at and on that day in the year aforelaid, 


to wit, at Weſtmintter aforeſaid, became due and in arrear from 
the ſaid Edmund on the faid articles of agreement mentioned, to the 


ſaid Gilbert, and ſo continued from thence until and at and after 


the end of the ſaid twenty-ninth day of September, in the year 
2780 aforeſaid, contriving to the farm and effect of the ſaid _ 


ticles of agree- 
| ment for none 
and payment of 
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of agreement, and the covenant of the ſaid Edward in that behalf 

made as aforeſaid, whereby the ſaid John according to the tenure 

and effect of the ſaid articles of agreement, and the covenant of 

him the ſaid John in that behalf made as aforeſaid, afterwards, and 

whilſt the ſaid twenty-ſix pounds of the rent aforeſaid were due, ow- 

ing, in arrear, and unpaid from the ſaid Edmund to the faid Gilbert 

as aforeſaid, to wit, on the twentieth day of September, in the year 

1780 aforeſaid, at Weſtminſter aforeſaid, became liable to pay to 

the ſaid Gilbert the ſaid twenty-ſix. pounds of the rent aforeſaid, ſo 

due, owing, in arrear, and unpaid to him as aforeſaid, whereof the 

2 faid John afterwards, and before the exhibiting the bill of the ſaid 
Gilbert, to wit, on the day and year laſt aforeſaid, at Weſtminſter 

- aforeſaid, had notice; and was requeſted by the ſaid Gilbert to pay 

him the faid twenty-ſix pounds of the rent aforeſaid ſo due and in ar. 

rear to him as aforeſaid ; but the ſaid Gilbert in fact further ſaith, 

. that the ſaid John did not then and there pay, nor hath he at any 
time fince hitherto paid the ſaid twenty-ſix pounds of the rent afore- 
faid fo due and in arrear as aforeſaid, or any part thereof to the 
ſaid Gilbert, contrary to the tenor and effect of the ſaid articles of 
agreement, and of the covenant of the ſaid John in. that behalf 
made as aforeſaid, but the ſame are, and every part thereof is ſtill 
in arrear and unpaid to the ſaid Gilbert, either by the ſaid John or 
the ſaid Edmund in the ſaid articles of agreement mentioned, to 
wit, at Weſtminſter aforeſaid; and ſo the ſaid Gilbert faith that 
he the ſaid John hath not kept his ſaid covenant ſo by him made 
with the ſaid Gilbert as aforeſaid (although often requeſted), but 
hath broken the ſame, and to keep the ſame with the ſaid Gilbert 
hitherto wholly refuſed, and ſtill refuſes ſo to do; damages, &c.; 
and therefore he brings his ſuit, &c.; pledges, &c. 52 5 

| | . Laws, 


Trinity Term, in the eighth year of the reign of king George the 
Third. Cooke. Heretofore as it appeareth of the term of Eaſter 
laſt paſt in the fix hundred and firſt, fix hundred and ſecond, and 
fix hundred and third rolls, it is thus contained : 


um againſt an MIDDLESEX to wit. Be it remembered, that on the twenty- 
e ninth day of April, in this ſame term, James Innes came here into 
yi j 75g court, by Clement Hall, his attorney, and exhibited to the 
tion between de- juſtices of our ſaid lord the king here, his certain bill againſt 
fendant and Edmund Lacon, gentleman, one of the attornies of the court of 
plaintiff, his our lord the king of the bench, preſent here in court in his propet 


ife ; defendant ae - wo S. Ve l , 
nes de em perſon, the tenor of which ſaid bill follows in theſe words:. 


plaintiff an an- To the juſtices of our lord the now king of the bench : Mid- 
nuity ; breach dleſex, to wit. James Innes, by Clement Hall, his attorney, 
for not paying complains of Edmund Lacon, gentleman, one of the attornies of 
it, .our lord the now king of the bench, here preſent here in court in 

his own proper perſon, of a plea of covenant broken: F 5 that 
whereas 


whereas by a certain indenture made on the third day of March 
1767, at Weſtminſter, in the ſaid county of Middleſex, between 
the faid James, by the name and addition of James Innes, of the 
pariſh of St. James's, Weſtminſter, in the county of Middleſex, 
eſquire, and a captain in the navy, of the one part; and the ſaid 
Edmund, by the name and addition of Edmund Lacon, of Gray's- 
inn, in the ſaid county of Middleſex, gentleman, of the other part, 
(the one part of which ſaid indenture, ſealed with the ſeal of the 
fad Edmund, the ſaid James now brings into court, the date 
whereof is the ſame day and year aforeſaid), the ſaid James for and 
in conſideration of the covenants and agreements thereinafter con- 
tained, on the part and behalf of the faid Edmund, his executors 
and adminiſtrators, to be paid, kept, done, and performed, did 
thereby for himſelf, his heirs, executors and adminiſtrators, cove- 
nant, promiſe, and agree to, and with the ſaid Edmund, his exe- 
cutors and adminiſtrators, in manner and form following, that is 
to ſay, that Sarah Innes, the wife of the ſaid James, and the 
daughter of him the ſaid Edmund, ſhould and might peaceably and 
quietly, and without any contradiction, controul, interruption, 


moleſtation, or diſturbance whatſoever, of, by, or from the ſaid 


James, or for his order, direction, or procurement, directly or 
indirectly from time to time, and at all times hereafter, go, live 


and reſide at ſuch place or places, and in ſuch manner as ſhe ſhould 


think fit, ſeparate and apart from the ſaid James her huſband : and 
the ſaid Edmund did for himſelf, his heirs, executors and admi- 
niſtrators, covenant, promiſe, and agree to, and with the ſaid 
„James, his heirs, executors, and adminiſtrators, by the ſaid in- 


denture in manner and form following, that is to ſay, that the ſaid 


James obſerving, performing, fulfilling, and keeping the ſaid co- 
venants and agreements in the ſaid indenture contained, on his part 
and behalf to be kept, done, and performed, then the ſaid Edmund, 
his executors, and adminiſtrators ſhould and would from time to 
time, and at all times thereafter, during ſuch times as the ſaid James 
and Sarah his wife ſhould live ſeparate and apart from each other, 
well and ſufficiently ſave and keep harmleſs and indemnified the 
ſaid James, his heirs, executors, and adminiftrators, and his and 
their lands, goods, chattels, and effects from and againſt the pay- 
ment of all debts whatſoever, which ſhe the ſaid Sarah Innes had 
contraſted with any perſon or perſons whomſoever, for neceſſaries 
or otherwiſe, either before her intermarriage with the ſaid James, 
or ſince the ſeventeenth day of June then Jaſt paſt, and alſo from 
and againft the payment of all ſuch other debt or debts. as ſhe the 
ſaid Innes ſhould or might thereafter contract with any perſon or 
perſons whatſoever, for neceſſaries or otherwiſe, during ſuch their 
faid ſeparation ; and alſo from and againſt all coſts, charges and 
damages which he the faid James, his heirs, executors, or admi- 
niſtrators ſhould or might be compelled by law or equity to pay or 


ſuſtain, or be put unto for or on account of any ſuch debt or debts 
which ſhe the ſaid Sarah Innes had contracted, either before her 


inter- 
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iage with the ſaid James, or ſince the ſeventeenth 
of June then laſt paſt, or ſhould or might thereafter contract dur. 
ing ſuch ſeparation as aforeſaid : and allo that ſhe the faid Sarah 
Innes ſhould not nor would at any time or times in any wiſe inter. 
rupt, diſturb, or trouble the ſaid James in his manner of living, or 
by following him, or abuſing him by ill language, or otherwiſe 
wſoever, and that he ſhouid and might attend or go about his 
wful buſineſs from time to time, peaceably and quietly, without 
any interruption, moleſtation, or trouble by or from her, or any 
other perſon or perſons by her order, direction, or procurement 
in anywiſe howſoe ver; and moreover that he the ſaid Edmund, his 
executors and adminiſtrators, ſhould and would well and truly pay, 
or cauſe to be paid unto the ſaid James, the clear yearly ſum of 
one hundred pounds, of lawful money of Great Britain, by. half 
yearly payments, namely, on the twenty-fifth day of March, and 
the twenty-ninth day September, the fum of fifty pounds, part 
thereof, being the intereſt of the ſum of one thouſand pounds, for 
and during the life of the ſaid James, and fifty pounds, reſidue of 
the ſaid one hundred pounds, during the joint lives of the ſaid Sarah 
Innes (heretofore Sarah Breton), and to the ſaid Edmund, accord- 
ing to the ſtipulations mentioned in a certain memorandum or 
agreement of the twenty-fourth day of September 1762, made pre- 
vious to the marriage of the ſaid James and Sarah his wife; in 
conſideration whereof, and for other conſiderations therein before- 
mentioned, he the ſaid James for himſelf, his heirs, executors, and 
adminiftrators, did thereby covenant, promiſe, andagree to, and with 
tze faid Edmund, his executors and adminiſtrators, that it ſhould 
and might be lawful to and for the ſaid Edmund, his executors and 
adminittrators, to deduQ and defalk out of the ſaid yearly ſum of 
one hundred pounds, the clear pr ſum of fifty pounds, of like 
lawful money, to be by him or them paid and applied, during ſuch 
ſeparation as aforeſaid, for and towards the ſupport and maintenance 
of the ſaid Sarah Innes, and for her ſole and ſeparate uſe and bene- 
fit, and to be paid into her own proper hands, and her receipt in 
writing to be from time to time ſufficient diſcharge and diſcharges 
for the ſame, which faid yearly ſum of fifty pounds was to commence 
and be payable unto the ſaid — Innes from Michaelmas day laſt, 
as by the ſaid indenture more fully appears; and although the ſaid 
James bath always well and truly obſerved, performed, fulfilled, 
and kept all and ſingular the covenants, clauſes, and agreements in 
the ſaid indenture contained, on his part and behalf to be obſerved, 
rformed, fulfilled and kept, yet proteſting that the ſaid Edmund 
— not well and truly obſerved, performed, fulfilled, or kept any 
of the covenants, clauſes, and agreements in the ſaid indenture 
contained, on his part and behalf to be obſerved, performed, ful- 
filled, and kept; in fact the ſaid James faith, that on the tweaty- 
fifth day of March, in the year of Our Lord 1768, fifty pounds 
for two half yearly payments of the ſaid yearly ſum of one hundred 
zounds became due and owing from the ſaid Edmund to the faid 
. 2 yet the ſaid Edmund, although often requeſted, hath not 


yet paid the ſaid ſum of fifty pounds, or any part thereof to ” laid 
ames 
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James, but to pay the fame to the ſaid James he the faid Edmund 
hath altogether refuſed, and ſtill doth refuſe, and ſo the ſaid James 
faith, that the ſaid Edmund hath.not kept with him the covenant 
made between them as aforeſaid, but hath broken the fame, and to 
keep the ſame with the ſaid James hath hitherto altogether re- 
fuſed, and till does refuſe, to the damage of the ſaid James of one 
hundred pounds ; and therefore he prays his remedy. 


And the ſaid Edmund, in his own proper perſon, comes and Plea craves oyet 
defends the wrong and injury, when, &c. and craves oyer of the of the articks. 


faid indenture in the ſaid declaration mentioned, and it is read to 
him in theſe words, to wit : this indenture, made the third day of 


March in the year of Our Lord 1 775 between James Innes, of 


the pariſh of St. James, Weſtminſter, in the county of Middle- 
ſex, eſquire, a captain in the navy, of the one part, and Edmund 
Lacon, of Gray's-Inn, in the ſaid county of Middleſex, gentle- 
man, of the other part: In the firſt place he the ſaid James 
Innes, for and in conſideration of the covenants and agreements 
hereinafter contained on the part and behalf of the ſaid Edward 
Lacon, bis executors and adminiſtrators, to be paid, kept, done, 
and performed, doth hereby, for himſelf, his heirs, executors, and 
adminiſtrators, covenant, promiſe, and agree, to and with the 
ſaid Edmund Lacon, his executors and adminiſtrators, in man- 
ner and form following, that is to ſay, that Sarah Innes, the wife 
of him the ſaid James Innes, and the daughter of him the faid 
Edmund Lacon, ſhall and may peaceably and quietly, and with- 
out any contradiction, controul, interruption, moleſtation or diſ- 
turbance whatever, of, by, or from the ſaid James Innes, or by 
his order, direction, or procurement directly or indirectly from 
time to time, and at all times from thenceforth, go, live; and re- 
ſide at ſuch place or places, and in ſuch manner as ſhe ſhall think 
fit, ſeparate and apart from the ſaid james Innes, her huſband: And 


the faid Edmund Lacon doth, for himſelf, his heirs, executors. 


and adminiſtrators, covenant, promiſe, and agree to and with the 
ſaid Innes, his heirs, executors, and adminiſtrators, by theſe pre- 
ſents, in manner and form following, that is to ſay, that he the 
ſaid James Innes, obſerving, performing, fulfilling, and keeping 
the covenants and agreements in theſe preſents contained on his 
t and behalf to be kept, done, and performed, then he the faid 
Edmund Lacon, his executors and adminiſtratots, ſhall and will; 
from time to time, and at all times hereafter during ſuch times 
as the ſaid James Innes and Sarah his wife ſhall live ſeparate and 
apart from each other, well and ſufficiently fave, keep harmleſs, 
and indemnified the ſaid James Innes, his heirs, executors and 
adminiſtrators, and his and their lands, goods, chattels and effects 
from and againſt the payment of all debts whatſoever which ſhe the 
laid Sarah Innes hath eontracted with any perſon or perſons whom- 
ſoever, for necefſaries or otherwiſe, either before her intermar- 
riage with the ſaid James Innes, or ſince the ſeventeenth day of 
June now laſt paſt ; and alſo from and againſt the payment of all 
Vot., III. Y ſuch 
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ſuch other debt or debts ſhe the ſaid Sarah Innes ſhall or may here. 
after contract with any perſon or perſons whatſoever, for neceſſa- 
ries or otherwiſe, during ſuch the ſaid ſeparation, and alſo from 
and againſt all coſts, charges and damages, which he the ſaid James 
Innes, his heirs, executors or adminiſtrators ſhall or may be com- 
pelled by law or equity to pay or ſuſtain, or be put unto for or 
on account of any ſuch debt or debts which ſhe the ſaid Sarah 
Innes hath contracted, either before her intermarriage with the 
faid James Innes, or ſince the ſaid ſeventeenth day of June laſt, 
or ſhall or may hereafter contract during ſuch ſeparation as afore. 
faid ; and alſo, that ſhe the ſaid Sarah Innes ſhall not, nor will at 
any time or times in anywiſe interrupt, diſturb, or trouble the ſaid 
ames Innes in his manner of living, or by following him or abuſ- 
ing him by il] language or otherwiſe howſoever, and that he ſhall 
and may attend and go about his lawful buſineſs, from time to 
time, peaceably and quietly, without any interruption, moleſta- 
tion, or trouble, by or from her or any other perſon or perſons, by 
her order, direction, or procurement, in anywiſe howſoever ; and 
moreover, that the ſaid E 
trators, ſhall and will well and truly pay, or cauſe to be paid unto 
the ſaid James Innes, the clear yearly ſum of one hundred pounds 
of lawful money of Great Britain, by half yearly payments, viz, 
on the twenty-fifth day of March, and the twenty-ninth day of 
September, that is to ſay, the ſum of fifty pounds, part thereof, 
being the intereſt of the ſum of one thouſand pounds, for and dur- 
ing the life of the ſaid James Innes, and fifty pounds, reſi- 
due of the faid one hundred pounds, during the joint lives of the 
faid Sarah Innes (heretofore Sarah Breton), and of the faid Ed- 
mund Lacon, according to the ſtipulations mentioned in a certain 
memorandum or agreement of the twenty-fourth of September 
1762, made previous to the marriage of the ſaid James Innes and 
Sarah his wife; in conſideration whereof, and for other confider- 
ations hereinbefore mentioned, he the ſaid James Innes, for him- 
ſelf, his heirs, executors and adminiſtrators, doth hereby cove- 
nant, promiſe, and agree, to and with the ſaid Edmund Lacon, 
his executors and adminiſtrators, that it ſhall and may be lawful to 
and for the ſaid Edmund Lacon, his executors and adminiſtrators, 
to deduct and defalk out of the ſaid yearly ſum of one hundred 
pounds the clear yearly ſum of fifty pounds of like lawful money, 
to be by him or them paid and applied during ſuch feparation as 
aforeſaid, for and towards the ſupport and maintenance of the ſaid 
Sarah Innes, and for her ſole and ſeparate uſe and benefit, and to 
be paid into her own proper hands, and her receipt in writing to 
be from time to time a ſufficient diſcharge and diſcharges for the 
ſame ; which faid yearly ſum of fifty pounds is to commence and 
be payable unto the ſaid Sarah Innes from Michaelmas Day laſt 
and laſtly, it is hereby agreed, by and between the ſaid parties to 
theſe preſents, that upon the ſaid Edmund Lacon, his executors or 
adminiſtrators, producing and delivering from time to time (half- 


yearly) the receipt of the ſaid Sarah Innes for the ſum of _ 
ve 


dmund Lacon, his executors or adminiſy 
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pounds (being the half-yearly payment of the ſum of fifty 
_ kl) the ſaid — Innes, or unto William Innes, of 
Eine, Ureet-Iqusre, London, merchant (the agent for the time 
being of the ſaid James Innes), or to ſuch other perſon from time 
to time as he the ſaid James Innes ſhall appoint, that then and in 
ſuch caſe ſuch receipt, from time to time, ſhall be a ſufficient diſ- 
charge to the ſaid Edmund Lacon for the ſaid twenty- five pounds, 
(part of the faid ſum of fifty pounds hereby agreed to be annually 
paid or allowed her for the purpoſes aforeſaid, and that upon 
the faid Edmund Lacon, his executors or adminiſtrators, paying 
the other twenty-five pounds half-yearly) unto the ſaid William 
Innes, for the uſe of the faid James Innes, or to whom 


eſe he the faid James Innes ſhall appoint, that then the receipt 


of the ſaid William Innes, or of ſuch other perſon to be appoints 
ed by the faid James Innes for the time being, ſhall be a ſufficient 
diſcharge for the ſaid twenty-five pounds to the faid E. L. his exe- 
cutors or adminiſtrators, in the ſame manner as if ſuch receipt 
had been given and ſigned by the faid James Innes, his executors 
or adminiſtrators : Provided always, that in caſe the ſaid James 
Innes and Sarah his wife ſhall at any time hereafter cohabit and 
live together for the ſpace of fourteen days and upwards, then 
and in ſuch caſe the preſent indenture, in reſpe& of the faid year- 
ly payment of the ſaid ſum of one hundred pounds, and of ſuch 
debts as ſhall, from and after the time of ſuch cohabitation as 
aforeſaid, be by her the ſaid Sarah Innes contracted, ſhall ceaſe, 
determine, and be utterly void and of no effect, any thing herein- 
before contained to the contrary thereof notwithſtanding : In wit- 
neſs the faid parties to theſe preſents have hereunto interchange- 
ably ſet their hands and ſeals, the day and year firſt above written, 
which being read and heard, the faid Edmund faith, that the 
ſaid James Innes ought not to have his afoteſaid action thereof 
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maintained againſt him, becauſe proteſting that the declaration Proteſting that 
aforeſaid, and the matters therein contained, are not ſufficient in the two half- 


law for the ſaid James Innes to have his aforeſaid action thereof 


the twenty-fifth day of March 1768, in the ſaid declaration men- 
tioned, fifty pounds for two half-yearly payments of the ſaid year- 
ly ſum of one hundred pounds, did not become due and owing 
from the ſaid Edmund to the ſaid James, as the ſaid James hat 
in his declaration aforeſaid above in that behalf alledged: for plea 
in this behalf the ſaid Edmund ſaith, that the ſaid Sarah Innes, in 
the ſaid declaration and in the indenture aforeſaid named, on the 
day of exhibiting of the bill of the ſaid James againſt, was, and from 
thence hitherto hath been, and fill is living and in full life, to wit, 
at Weſtminſter aforeſaid, and that the ſaid James. and Sarah his 
wife have, from the time of the making of the indenture 
aforeſaid until and upon the ſaid twenty-fifth day of March 
in the year of Our L 


yearly payments 


maintained againſt him the ſaid Edmund; proteſting alſo, that on 3 N 


ord 1768, in the ſaid declaration above plaintiff ard 


mentioned, and from thence until the day of exhibiting of the bill wife continue to 


of the faid James againſt the ſaid Edmund, continued to live ſepa- 
I i Tate 


live ſeparate. 


+ 
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rate and apart from each other, according to the tenor, true in- 
tent and meaning of the ſaid indenture; and that, by reaſon of the 
ſaid premiſes, and according to the tenor, true intent and mean- 
ing of the ſaid indenture, the ſaid Sarah Innes the wife of the 


ty of 100l. ac- {aid James Innes, became intitled to have and receive into her pro- 
cording to the per hands, and for her ſole and ſeparate uſe and benefit, out of the 


tenor of the ar- 
ticles. 


ſaid yearly ſum of one hundred pounds in the ſaid indenture men- 
tioned, accruing and growing due from Michaelmas-day in the 
year of Our Lord 1766, until the day of exhibiting the bill of the 


. faid James againſt the ſaid Edmund, the clear yearly ſum of fifty 


pounds, to wit, by half-yearly payments, and to give to him the 
ſaid Edmund, from time to time, receipts in writing for all and 
every ſuch ſum and ſums of money, amounting to the ſum of fifty 
pounds yearly and no more, as he the ſaid Edmund ſhould, under 
and by virtue of the ſaid indenture, pay to her the ſaid Sarah [Innes 
according to the tencr, true intent and' meaning of the ſaid in- 
denture : And the ſaid Edmund further faith, that under and by 
virtue of the indenture aforeſaid, after the making of the ſaid in- 
denture, and before the day of exhibiting the bill of the ſaid James 
againſt the ſaid Edmund, to wit, on the twenty-ninth day of Sep- 
tember 1767, to wit, at Weſtminſter aforeſaid, there became due, 
and under and by virtue of the indenture aforeſaid, from him the 
ſaid Edmund the ſum of fifty pounds only and no more, for half 
the yearly ſum of one hundred pounds in the ſaid indenture 
mentioned, and which, according to the tenor of the ſaid inden- 
ture, was payable in manner following, to wit, the ſum of twen- 
ty-five pounds, one half of ſuch half-yearly payment unto the ſaid 
3 and twenty-five pounds, reſidue of the ſaid half-yearly 
payment, to the ſaid S. I. for her ſole and ſeparate uſe and bene- 
fit; and that the ſaid ſum of fifty pounds, ſo being due as aforeſaid 
for ſuch half-yearly payment, and the ſame being payable in man- 
ner aforeſaid, he the ſaid Edmund afterwards, and before the day of 
the exhibiting of the bill ofthe ſaid ames againſt him the ſaid Edmund, 
to wit, on the day and year laſt aforeſaid, at Weſtminſter aforeſaid, 
did pay the one half of ſuch half-yearly payment, to wit, the faid 
ſum of twenty-five pounds, to which the ſaid James was entitled 
in form aforeſaid unto the ſaid James, according to the tenor, 
true intent and meaning of the aforeſaid indenture, and of the co- 
venant of the ſaid Edmund ſo by him made in this behalf as afore- 
ſaid, to wit, at Weſtminſter aforeſaid : And the ſaid Edmund fur- 
ther ſaith, that he the ſaid Edmund afterwards, and before the 
day of exhibiting the bill of the ſaid James againſt the ſaid Ed- 
mund, to wit, on the day and year lait aforeſaid, at Weſtminſter 
aforeſaid, did pay the other halt of the faid half-yearly payment, 
fo wit, the ſum of twenty-five pounds, being the reſidue of the 
ſaid half-yearly payment, unto the ſaid Sarah Innes, and into her 
proper hands, and to and for her ſole and ſeparate uſe and beneht, 
according to the tenor, true intent and meaning of the ſaid inden- 
ture, and of the aforeſaid covenant of the ſaid 3 ſo by him 


made in this behalf as aforeſaid; and that the ſaid Sarah * 
| . | then 
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then and there, to wit, on the day and year laſt aforeſaid, at Weſt - 
minſter aforeſaid, according to and by virtue of the power given 
and granted to her the ſaid Sarah Innes in and by virtue of the 
ſaid indenture aforeſaid, did give to the ſaid Edmund a receipt for 
the ſaid ſum of twenty-five pounds, ſo being the half of ſuch 
half-yearly payment; and that he the ſaid Edmund did afterwards, 
to wit, on the day and year laſt aforeſaid, at Weſtminfter afore- 
faid, produce and deliver to the faid William Innes, in the ſaid 
indenture mentioned, the agent of the ſaid James, the ſaid receipt 
of the ſaid Sarah Innes for the faid laſt-mentioned ſum of twenty- 
five pounds, being ſuch half-yearly payment of the ſaid ſum of 

nds, to which the ſaid Sarah Innes was ſo intitled in form 
aforeſaid, he the ſaid James, not having made any appointment 
for the delivery of the receipt aforeſaid to any other perſon whom- 
ſoever, according to the tenor, true intent and meaning of the 
faid indenture, and of the aforeſaid covenant of the ſaid Edmund 
ſo by him made in this behalf as aforefaid, to wit, at Weſtmin- 
fler aforeſaid : And the ſaid Edmund further faith, that under and 
by virtue of the indenture aforeſaid, after the making of the ſaid 
indenture, and before the day of exhibiting of the bill of the ſaid 
James againſt the faid Edmund, and after the making of the pay- 
ment laſt aforeſaid, to wit, on the twenty-fifth day of March, in 
the year, &c. 1768, to wit, at Weſtminſter aforeſaid, there be- 
came due under and by virtue of the indenture aforeſaid, from 
him the ſaid Edmund, the ſum of fifty pounds only and no more, 
for half the yearly ſum of one hundred pounds in the faid inden- 
ture mentioned, and which, according to the tenor of the ſaid in- 
denture, -was payable in manner following, to wit, the ſum of 
twenty-five pounds, one half of ſuch half-yearly payment, unto 
the ſaid James, and twenty-five pounds reſidue of the ſaid half- 
yearly payment, to the ſaid Sarah Innes, for her ſole and ſeparate 
uſe and benefit; and that the ſaid ſum of fifty pounds, ſo being 
due as aforeſaid for ſuch half-yearly payment, and the ſame being 
payable in manner aforeſaid, he the ſaid Edmund afterwards, and 
before the day of exhibiting of the bill of the ſaid James againſt 
him the ſaid Edmund, to wit, on the day and year laſt afore- 
ſaid,” at Weſtminſter aforeſaid, did pay the one half of ſuch half- 
yearly payment, to wit, the ſaid ſum of twenty-five pounds, to 
which the ſaid James was intitled in form laſt aforeſaid unto the ſaid 
James, according to the tenor, true intent and meaning of the 
aforeſaid indenture, and of the covenant of the ſaid Edmund fo by 
him made in this behalf as aforeſaid, to wit, at Weſtminſter afore- 
ſaid: And the ſaid Edmund further faith, that he the faid Ed- 
mund afterwards, and before the day of the exhibiting of the bill 
of the ſaid James againſt the ſaid Edmund, to wit, on the day and 
year laſt atoreſaid, at Weſtminſter aforeſaid, did pay the other 
half of the ſaid half-yearly payment, to wit, the ſum of twenty- 
ive pounds, being the reſidue of the ſaid half-yearly payment, 
unto the ſaid Sarah Innes, into her proper hands, and to and for 


her ſole and ſeparate uſe and benefit, according to the tenor, true 
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intent and meaning of the faid indenture, and of the aforeſaid cg. 

venant of the faid Edmund ſo by him made in this behalf 23 

aforeſaid z and that the faid Sarah Innes then and there, to wit, 

on the day and year laſt aforeſaid, at Weſtminſter aforeſaid, ac. 

cording to and by virtue of the power given and granted to 

her the ſaid Sarah Innes in and by virtue of the ſa d indenture 

aforeſaid, did give to the ſaid Edmund a receipt for the faid fun 

of twenty-five pounds, fo being the half of ſuch half-yearly pay. 

, ments; and that he the ſaid Edmund did afterwards, to wit, on 
the day and year laſt aforeſaid, at Weſtminſter aforeſaid. produce 

— and deliver to the ſaid James the ſaid receipt of the ſaid Sarah 
Innes for the ſaid laſt - mentioned ſum of twenty-five pounds, to 

which ibe the faid Sarah was ſo entitled in form laſt aforeſaid, 

according to the tenor, true intent and meaning of the ſaid 

indenture, and of the aforeſaid covenant of the ſaid Edmund ſo 

made by him in this behalf as aforeſaid ; and this he the faid Ed- 

mund is ready to verify : wherefore he prays judgment if the faid 

James ought to bave his aforeſaid action thereof maintained againſt 

him. 6 | G. NaREs, 


Imparlance. And hereupon the faid James prayeth leave to reply to the plea 
of the faid Edmund here until Friday next after the morrow of the 

Holy Trinity, and he hath it, &c.; the ſame day is given to the ſaid 

Replication, Edmund here, &c. ; and now at this day cometh here as well the 
ſaid Edmund in his proper perſon, as the ſaid James by his attor- 

ney aforeſaid ; and upon this the ſaid James faith, that he, by rea- 

ſon ot any thing by the ſaid Edmund above in pleading alledged, 

ought not to be barred from having his aforeſaid action againſt 

the ſaid Edmund, becauſe he faith, that he the faid Edmund did 

not pay to the faid James the ſaid ſeveral ſums of twenty-five 

unds and twenty-five pounds in manner and form as the faid 

dmund hath above in pleading alledged; and this he prays may 

be enquired of by the country. R. Le1GH. 


Rejoinder. And the ſaid Edmund doth fo likewiſe : therefore the ſheriff is 
commanded to cauſe to come here on Wedneſday next after three 
weeks of the Holy Trinity, twelve, &c. by whom, &c. and wha 

neither, &c. to recognize, & c. becauſe as well, &c. 


Declaration in MIDDLESEX, to wit. Joſeph Nelfon complains of Richard 
coven..nt, in Towne, being, &c. in a plea of breach of covenant : for that 
breach of an a- whereas the faid Joſeph, before and at the time of the making of 
ee 4 + the agreement hereafter mentioned, was lawfully poſſeſſed of the 
plaintiff, of pre. ſeveral premiſes in ſuch agreement and hereafter mentioned, with 
miſes, when pre- the appurtenances, for the chen refidue and remainder of a certain 
pared, the leaſe term of years thentofore thereof granted, and ſtill ſubſiſting and un- 
way Pts was wud expired, and whereof twenty-one years and more would be 

fuſed ie exicure were to come and unexpired on the twenty-fifth day of March 
"the ſame. next, atter the making ot the ſaid agreement and now laſt paſt; and 


being 


* 
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being ſo thereof poſſeſſed, whilſt he was ſo poſſeſſed, to wit, on, 
&c. at, &c. by a certain agreement then and there made between 
the ſaid Joſeph, by the name of, &c, of the one part, and Richard, 
by the name of, &c. of the other part; one part of which 
reement, ſealed with the ſeal of the ſaid Richard, the faid 
oſeph now brings into court here, the date whereof is the day and 
laſt aforeſaid, the ſaid Joſeph did (amongſt other things) pro- 
miſe, &c. &c. [ ſet out the agreement] as by the ſaid agreement, 
reference being thereto had, will more fully appear : And the faid 
Joſeph avers, that in purſuance of the faid agreement the ſaid 
Joſeph afterwards, and before the twenty-fifth day of March next, 
after the making thereof, to wit, on, &c. at, &c. cauſed to be 
prepared and engrofied on parchment duly ſtamped, a good and 
valid indenture of leaſe of the ſaid premiſes in the ſaid agree- 
ment mentioned, for the ſaid term fo thereby agreed to be granted 
as aforeſaid, and containing therein ſuch covenants and agreements 
as aforefaid, together with a counterpart of ſuch leafe, according 
to the tenor and effect of the ſaid agreement; and afterwards, to 
wit, on, &c. at, &c. duly executed the ſaid leaſe, and then and 
there tendered the ſame, together with ſuch counterpart thereof 
as aforeſaid, unto him the ſaid Richard, and then and there re- 
quired him to execute ſuch counterpart thereof accordingly, and 
upon ſuch execution thereof to pay unto him the ſaid Joſeph the 
faid ſum of fifty pounds in the ſaid agreement mentioned, and 
thereby agreed to be paid to him as aforeſaid, as and for the ex- 
pence of erecting and building the ſaid double coach-houfe and 
room over the ſame in manner aforeſaid; yet he the faid Richard 
did not, nor would then and there, at the time of the ſaid Joſeph's. 
ſo executing ſuch leaſe as aforeſaid, or at any other time whatſo- 
ever, then and there execute and deliver, nor hath he as yet exe- 
cuted or delivered unto him the ſaid Joſeph the ſaid or any other 
counterpart of ſuch leaſe, nor did he then and there, or at any 
other time whatſoever, pay or cauſe to be paid, nor hath as yet 
paid, or cauſed to be paid to the ſaid Joſeph, the ſaid ſum of fifty 
pounds in the ſaid agreement mentioned, and thereby agreed to 
be paid as and for the expence of erecting and building the ſaid 
double coach-houſe and room over the fame in manner aforeſaid, 
but then and there refuſed ſo to do, or to accept ſuch leaſe, and 
therein wholly failed and made default, contrary to the tenor and 
effect of the ſaid agreement, and of the ſaid covenant fo by him 
in that behalf made as afore aid: and ſo the ſaid Joſeph ſays, that 
he the the ſaid Richard (although often requeſted) hath not kept 
his ſaid covenant ſo by him made with the ſaid Joſeph in this be- 
half as aforeſaid, but hath broken the ſame, and to keep the ſame _ 
with the faid Joſeph bath hitherto wholly refuſed, and ſtill refuſes 
ſo to do; wherefore the ſaid Joſeph ſaith, that he is injured, and 
hath ſuſtained damages to the value of two hundred pounds, and 
therefore he brings bis ſuit, &c. V. Lawes, 
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328 ARTICLES or CO-PARTNERSHIP ro CARRY on TRADE, 
Covenant in the LONDON, to wit. John Walker and Elizabeth Walker, debtors 


em a 2 and complainants of our ſovereign lord the preſent king, come before 
on articles of a. the barons of the exchequer at Weſtminſter, on the ſixth day of 
greement to be- November in the ſame term, by Richard Edmunds their attorney, 
come a co-part and complain by bill againſt Joſeph Harris, preſent here in court 
af nn the ſame day, of a plea of covenant broken: for that whereas, 
ing is the cuſtem b à certain agreement made the ſixth day of Auguſt, in the year 
of the cityof Len- Of Our Lord 1792, to wit, at London aforeſaid, in the pariſh of 
don, carrying on St. Mary-le-Bow in the ward of Cheap, between the 0 John 
the trade of a and Elizabeth, by the reſpective names and deſcriptions of John 
n Walker, of Coruhill, in the city of London, printſeller, carver, 
And gilder, and Elizabeth his wiſe, of the firſt part, one Thomas 
Morgan, by the name and deſcription of Thomas Morgan, of the 

Inner Temple, London, eſquire, of the ſecond part, and the ſaid 

Joſeph Harris, by the name and deſcription of Joſeph Harris, 

of the. city of Briſtol, ſugar refiner, of the third part (one 

part of which ſaid agreement, ſealed with the ſeal of the 

ſaid Joſeph, the ſaid John and Elizabeth now bring here into 

court, the date whereof is the ſame day and year in that behalf 

aforeſaid, reciting that the ſaid John Walker had, by a certain 

deed or writing, bearing date the twenty-third day of June, which 

was in the year of Our Lord 1790, aſſigned, transferred, and made 

over unto the ſaid Thomas Morgan in truſt, for and in behalf of 

the ſaid Elizabeth Walker his wife, and for her ſole and ſe- 

parate uſe and benefit, and for no other uſe and purpofe whatſo- 

ever, all and ſingular his then ſtock, utenſils, and implements in 

trade, monies, books, debts, and all other properties and effects 

£ whatſoever and whereſoever to him the ſaid John Walker then 
belonging, and therein for ever quitted all claim and demand 

whatſoever to, or intereſt in the ſaid trade or buſineſs, or any part 

thereof, or profits ariſing therefrom (except as is therein except- 

ed), reference thereunto being had would more fully and at large 

appear; and further reciting -that the ſaid trade or buſineſs was 

then carried on by the ſaid E. W. as her ſole right and property, 

and for her ſole benefit and advantage, according to the cuſtom 

of the city of London (excepting as before excepted), and as was 

thereby acknowledged by the ſaid John Walker her faid huſband, 

It is by the ſaid agreement now brought here into court, witneſ- 

ſed that the ſaid E. W. had, by and with the advice and conſent 

of her ſaid huſband, and alſo by and with the advice and conſent 

of the {aid Thomas Morgan (party thereto), agreed to take the 

ſaid Joſeph Harris as a co-partner in the ſaid trade or buſineſs of 

printſeller, carver, and gilder, and all and every the parts and 

branches thereof, and to be carried on in the dwelling-houſe and 

ſhop of the ſaid Elizabeth Walker, ſituate in Cornhill aforeſaid, 

and in the joint names of them the ſaid Elizabeth Walker and 

Joſeph Harris, for and during the term of fourteen years, or until 

the expiration of the leafe of the houſe and premiſes then in the- 

occupation of the ſaid John Walker, and alſo a moiety or halt part 

of the intereſt in the ſaid leaſe, to commence from and after the 
twenty-niuth day of September then next enſuing the date 1 

0 A 0! 
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of, on the terms and the conſiderations therein mentioned, 
that is to ſay, the ſaid Joſeph Harris ſhould pay to the ſaid Eliza- 
beth Walker, on or before the twenty-ninth day of September 
then next enſuing the date thereof, the ſum of three hundred 
pounds, as a premium or fee to be admitted into a co-partnerſhip 
with her into the faid trade or buſineſs, and to be entitled to, and 
receive for his own ſeparate uſe and benefit one full moiety or 
half ſhare of the benefits and profits that might ariſe thereupon ; and 
it was by the faid agreement further agreed, that the ſtock, utenſils, 
and implements in trade of the ſaid Elizabeth Walker ſhould be 
valued, and an account thereof taken by two indifferent perſons, 
one of whom ſhould be choſen by the faid Elizabeth Walker, and 
the other by the ſaid Joſeph Harris, or by any other mode of va- 
Juation in which they might mutually agree, the amount of the 
ſtock, utenſils, and implements ſo valued ſhould be taken into the 
ſaid co-partnerſhip, and ſhould be accounted and acknowledged to 
be the capital of the ſaid Elizabeth Walker; and the faid Joſeph 
Harris did alſo thereby agree to advance and bring into the ſaid 
co-partnerſhip ſuch ſum or ſums of money as ſhould be equal to the 
amount of the value of the ſtock, &c. of the ſaid Elizabeth Wal- 
ker, and which ſhould be advanced and paid in ſuch proportions, 
and at ſuch times as might be required, for the uſe and benefit of 
the joint concern, the ſaid Joſeph Harris allowing or paying inte- 
reſt after the rate of five pounds per cent. for ſuch ſum or ſums as 
ſhould remain unpaid from time to time after the twenty - ninth of 
September aforeſaid, until the whole ſhould be advanced or paid, 
and the ſame ſhould be acknowledged or accounted to be his capital 
as by the ſaid agreement now brought here into court, reference 
being thereto had may more fully appear: And the ſaid John and 
Elizabeth in fact ſay, that although the ſaid Elizabeth well and 
truly performed and fulfilled every thing in the ſaid agreement 
mentioned on her part and behalf to be performed and fulfilled, 
a proteſting that the ſaid Joſeph hath not performed and fulfil- 
ed any thing in the faid agreement mentioned on his part and 
behalf to be performed and tulfilled, the ſaid John and Elizabeth 
in fact ſay, that the ſaid Joſeph did not pay to the ſaid Elizabeth, 
on or before the twenty · ninth day of September next enſuing the 
date of the ſaid agreement, that is to ſay, the twenty-ninth day of 
September, in the year of Our Lord 1792, nor hath he at any time 
ſince paid to the ſaid Elizabeth the ſaid ſum of three hundred 
pounds, or any part thereof, as a premium or fee to be ad- 
mitted into the ſaid co-partnerſhip with her into the ſaid trade or 
buſineſs, or on any other account whatſoever, according to the 
form and effect of the ſaid agreement, and of the covenant of the 
ſaid Joſeph in this behalf made as aforeſaid (although the ſaid 
Elizabeth, from the time of the making of the ſaid agreement, 
always hitherto hath been ready and willing to take the ſaid 
Joſeph into the ſaid co-partnerſhip), but hath wholly neglected and 
omitted fo to do, contrary to the form and effect of the ſaid agree- - 
ment, and of the coyenant of the ſaid Joſeph in this behalf made 
. 40 
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as aforeſaid : And the ſaid John and Elizabeth further in fact (ay, 
that ſhe the ſaid Elizabeth heretofore, to wit, on the tweaty-ſe- 
cond day of September, in the year of Our Lord 1792, at Lon- 
don aforeſaid, in the pariſi and ward aforeſaid, did cauſe Cue notice 
to be given to the ſaid Joſeph, that ſhe the ſaid Elizabeth would, 
on the ſeventeenth day of October then next enſuing (the ſame 
being a reaſonable and proper time in that behalf) caufe the ftock, 
— and implements in trade of her the ſaid Elizabeth to be 
valued, and an account thereof taken by one R. L. an indifferent 
perſon choſen by the ſaid Elizabeth, and did then and there, to 
> wit, on the twenty-ſecond day of September, in the year laſt 
” aforeſaid, at London aforeſaid, in the pariſh and ward aforeſaid, re- 
quire the ſaid Jofeph to chuſe ſome indifferent perſon to join in 
the valuation and account of the ſaid ſtock, utenſils, and imple- 
ments of trade on the part of him tne faid Joſeph, according to 
the tenor, true intent and meaning of the ſaid agreement, and of 
the covenant of the ſaid Joſeph in this behalf made as aforefaid ; 
but the ſaid John and Elizabeth further ſay, that the ſaid 
Joſeph did not, on the ſaid ſeventeenth day of October, in the year 
laſt aforeſaid, or at any other time, chuſe any perſon to join with 
the ſaid R. L. in the valuation and account of the ſaid ſtock, uten- 
ſils, and implements in trade, nor point out or propoſe any other 
mode of valuation whatfoever, but altogether neglected, omitted, 
and refuſed ręſpectively ſo to do, and {till doth neglect, omit, and 
refuſe, contrary to the tenor, true intent and meaning of the ſaid 
agreement, and of the covenant of the ſaid Joſeph in this behalf 
made as aforeſaid; and fo the ſaid John and Elizabeth fay, that 
the ſaid Joſeph, although often requeſted, hath not kept with 
the ſaid Elizabeth the covenant made between the ſaid Joſeph 
and Elizabeth, but hath broken the fame, and to keep the fame 
with the faid Elizabeth hath hitherto wholly and fill doth refuſe, 
to the damage of the ſaid John and Elizabeth of five hundred 
pounds, whereby they are the leſs able to ſatisfy his ſaid majeſty 
the debt which they owe to his faid majeſty at his ſaid exche- 
quer; and therefore they bring this ſuit, &c. Pledges, &c. 


Plea that no ar- AND the ſaid Joſeph Harris, by A. B. his attorney, comes 
ticlesofco-part- and defends the wrong and injury, when, &c. and prays oyer of 
ne:ſhip, with the ſaid agreement, and it is read to him in theſe words, to wit: 
neceſſary additi- [this agreement, made this, &c ] which being read and heard, 
<2 3 the ſaid Joſeph ſays, that the ſaid John and Elizabeth ought not 
ly made accord- to have or maintain their aforeſaid action thereof againſt him, be- 
ing to the effect cauſe he ſays, that no articles of co-partnerſhip covenant or 
ofthe indenture, agreement in the ſaid declaration mentioned, have at any 
* eee TY time been legally made with ſuch additional covenants as 
* might be neceſſary for the due performance thereof, according to the 
form and effect of the ſaid indenture; and this he is ready to veri- 

fy : wherefore he prays judgment if the ſaid John and Elizabeth 
ought to have or maintain their atpreſaid action thereof a 
im, 


axp EXCUSE or PERFORMANCE. —-DEMURRER. 237 


him, &c. : And for further in this behalf, by leave of the 

court here for this purpoſe firſt had and obtained, according to 

the form of the ſtatute in ſuch caſe made and provided, the ſaid 

Joſeph ſays, that the ſaid John and Elizabeth ought not to have 

or maintain their aforeſaid action thereof againſt him, becauſe he That amoiety of 
fays, that a moiety or half part of the ſaid leaſe in the ſaid agree leaſe hath not 
ment mentioned, to commence from and after the twenty - hinth been afligncd, 
day of September then next enſuing the date of the faid agree- 

ment, hath not any time hitherto been made or aſſigned by the faid 

John and Elizabeth, or either of them, to the ſaid Joſeph ; and 

this he is ready to verify: wherefore he prays judgment if the 

ſaid John and Elizabeth ought to have or maintain their aforeſaid 

action thereof againſt him: And for further plea in this behalf, That deſen- 
by leave of the court here for this purpoſe firſt had and obtained, —_ Wa 
according to the form of the ſtatute in ſuch caſe made and provid- „ho | ers. 
ed, the ſaid Joſeph fays, that the ſaid Jobn and Elizabeth ought preſented trade 
not to have or maintain their aforeſaid action thereof againſt him, to nett 8ool. per 
becauſe he ſays, that before the execution of the ſaid agreement n⁰ðm. 

in the ſaid declaration mentioned, to wit, on the fourth day of 

Auguſt, in the year of Our Lord 1792, at London aforeſaid, in the 

pariſh and ward aforeſaid, the ſaid Elizabeth falſely and fraudu- 

lently repreſented to the ſaid Joſeph, that her ſaid trade or buſi- 

neſs of a printſeller, carver, and gilder, in the faid declaration 

mentioned, netted the clear annual ſum of eight hundred pounds, 

and was capable of being conſiderably increaſed, in order to in- 

duce the faid Jofeph to enter into and execute the ſaid agreement 

in the ſaid declaration mentioned: And the faid Joſeph further 

faith, that by means of ſuch falſe and fraudulent repreſentations, 

to wit, on the fixth day of Auguſt in the year aforefaid, at Lon- 

don aforefaid, in the pariſh and ward aforefaid, he the ſaid Joſeph 

was fraudulently drawn in and induced to execute the ſaid agree- 

ment inythe ſaid declaration mentioned, and for no other cauſe 

whatſoever, when in truth and in fact the ſaid trade or bufineſs 

in the ſaid declaration mentioned never did nett the clear annual 

ſum of eight hundred pounds, wherefore the faid Joſeph ſays, that 

the ſaid agreement is void and of none effect; and this he is ready 
to verify : wherefore he prays judgment if the ſaid John and Eli. 
zabeth ought to have or maintain their aforeſaid action thereof 


| againſt him, &c, G. Woop. 


And the ſaid John and Elizabeth, as to the plea*of the ſaid General demur- 
Joſeph firſt aboye pleaded in bar, ſay, that the ſaid plea and the ber. | 
matters therein contained, are not ſufficient in law to bar the 
ſaid John and Elizabeth from having and maintaining their afore- 
faid action thereof againſt the ſaid Joſeph ; to which ſaid plea, in 
manner and form as the ſame is above made and ſet forth, they 
the ſaid John and Elizabeth are not under the neceſſity, or in any 
wiſe bound by the laws of this realm to anſwer ; and this they are 
ready to verify : wherefore, for want of a ſufficient plea in this 


behalf, they the faid John and Elizabeth pray judgment and their 
Wt ; | damages 
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damages on occaſion of the premiſes, to be adjudged to them, &c. 
and the ſaid John and Elizabeth, as to the plea of the faid Joſeph 
by him ſecondly above pleaded in bar, ſay, that the ſaid plea and 
the matters therein contained are not ſufficient in law to bar the 
faid John and Elizabeth from having and maintaining their afore- 
ſaid action thereof againſt the faid Joſeph, to which ſaid ſecond 
in manner and form as the ſame is above made and ſet 
forth, they the ſaid John and Elizabeth are not under the neceſ- 
ſity, or in any wiſe bound by the law of the realm to anſwer ; and 
this they are alſo ready to verify: wherefore, for want of a ſuffici- 
ent plea in this behalf, they the faid John and Elizabeth pray 


Judgment and their damages on occaſion of the premiſes to be ad- 


judged to them, &c.; and the ſaid John and Elizabeth, as to 
the plea of the ſaid Joſeph laſtly above pleaded in bar, ſay, that 
by reaſon of any thing in that plea contained, they the ſaid John 
and Elizabeth ought: not to be barred from having and maintain- 
ing their aforeſaid action againſt the ſaid Joſeph, becauſe they ſay, 
that the ſaid Elizabeth did not make ſuch repreſentation to the 
faid Joſeph as the ſaid Joſeph hath above in his ſaid laſt plea al- 
ledged; and this the ſaid John and Elizabeth prays may be en- 
quired of by the country, &c. &c. Pe. Davncer, 


And the faid Joſeph ſays, that the plea aforeſaid by him the 
ſaid Joſeph, in manner and form aforeſaid firſt above pleaded, and 
the matters in the ſame contained, are good and ſufficient in law 
to bar them the ſaid John and Elizabeth from having and main- 
taining their actions aforeſaid thereof againſt him the ſaid Joſeph ; 
which faid plea, and the matter therein contained, the ſaid Joſeph 
is ready to verify, and prove as the court, &c.; and becauſe the 
ſaid John and Elizabeth do not anſwer to that plea, nor the ſame 
hitherto deny the ſaid Joſeph as before, prays judgment, and that 
the faid John and Elizabeth may be barred from having and main- 
taining their action aforeſaid thereof againſt him the ſaid Joſeph : 
And the ſaid Joſeph ſays, that the plea aforeſaid by him the ſaid 
Joſeph in manner and form aforeſaid ſecondly above pleaded, and 
the matters in the ſame contained, are good and ſufficient in law 
to bar them the ſaid John and Elizabeth from having and main- 
taining their action aforeſaid thereof againſt him the faid Joſeph ; 
which ſaid laſt- mentioned plea, and the matters therein contained, 
the ſaid Joſeph is ready to verify and prove as the court, &c. ; and 
becauſe the {aid John and Elizabeth do not anſwer to that plea, nor the 
ſame hitherto deny the ſame Joſeph as before, prays judgment, and 
that the ſaid John and Elizabeth may be barred from having and 
maintaining their action aforeſaid thereof againſt him the ſaid 
Joſeph, &c. Iſſue on third plea. | G. Woop. 


Judgment on demurrer for plaintiff, 


Eaſter 
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'Eaſter Term, in the twenty-ſixth year of the reign of king 

| George the Third. | : 

MIDDLESEX, to wit. Richard Greenwood complains of Declaration on 
James Crookſhanks being in the cuſtody of the marſhal of the CET 
marſhalſea of our ſovereign lord the now king, before the king partners in trade 
himſelf, of a plea of covenant broken : for that whereas by articles (pawnbrokers), 
of agreement made, concluded, and agreed upon the twenty-firſt torthe better fu 
day of July, in the year of Our Lord 1783, at the pariſh of St. _ 
Mary-le-bone, in the county of Middleſex, between the ſaid © EE 
Richard Greenwood, by the name and deſcription of Richard 
Greenwood, of Bird-ſtreet, Oxford-ſtreet, in the pariſh of St. 
Mary-le-bone, in the county of Middleſex, pawnbroker, of the 
one part; and the ſaid James Crookſhanks, by the name and 
deſcription of James Crookſhanks, of the ſame place, pariſh, 
and county aforeſaid, pawnbroker, of the other part (which ſaid 
agreement, ſealed with the ſeal of the ſaid James, the faid 
Richard now brings here into court, the date whereof is the ſame 
day and year aforeſaid); it was thereby witneſſed that whereas they | 
the ſaid Richard Greenwood and James Crookſhanks had uſed, 
exerciſed, and carried on the trade or buſineſs of pawnbrokers for 
ſeveral years then laſt paſt ; and for the better underſtanding each 
others intentions in a more clear and better way and manner in fu- 
ture, it was agreed by and between the ſaid parties that, in future, 
neither of the ſaid parties ſhould, if in town, be abſent from their 
ſaid buſineſs, and of attending their ſhop on any Saturday evening 
from four until twelve, under the penalty or forfeiture of the ſum of 
two pounds two ſhillings, ſuch forfeitures to be demanded by the 
party at home of and from the party ſo abſenting himſelf; and the ſaid 
parties did by the ſaid agreement agree to pay the ſame, and all other 
forfeitures therein mentioned and contained, let who would be the 
defaulter; and it was thereby further agreed by and between the 
ſaid parties, that each party ſhould, when deſirous of being abſent 
for any ſpace of time exceeding one day from their ſaid buſineſs, 
give the other party proper notice thereof, at leaſt one day, of his 
intentions, and have the conſent of the other before he ſhould be at 
liberty to leave the ſaid ſhop and buſineſs, under the forfeiture of 
five ſhillings 3 and further, that one or both of the ſaid parties 
| ſhould and would attend to ſee the ſaid ſhop opened from March 
the twenty-fifth to September the twenty-ninth in every year at 
ſix o'clock every morning, (Sundays excepted) under the penalty 
of ten ſhillings for each omiſſion, and under the like penalty from 
the twenty-ninth of September to the twenty-fifth of March in 
every. year, to ſee the ſaid ſhop opened and fit for the diſpatch of 
buſineſs at eight o'clock in the morning; and that each party 27 
ſhould take his alternate turn with the other each and every day | 
with reſpect to going out or being abſent from the ſaid ſhop and 
buſineſs; and that if the party whoſe turn it was to attend ſhould , 
abſent himſelf without the conſent of the other, on ſuch day or 
time, he ſhould forfeit for each offence the penalty of ten ſhillings; 
and further, that if either of the ſaid parties whoſe turn it was to 
attend ſhould abſent himſelf from the time of opening the ſhop to 

4 | ſhutting 
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ſhutting it during the whole day from the faid premiſes, the time of 
ſpace of fifteen minutes, except ſuch party was neceſſarily obliged to 
be abſent by being ſummoned before any magiſtrate, er to provide 


for the family in eating or drinking. the defaulter ſhould in that 


caſe (except as was therein excepted), forfeit to the other 

for each offence the ſum of ten ſhillings; and it was alſo agreed 
and between the ſaid parties, that the time of cloſing the ſhop 

bufineſs ſhould, during the fummer fix months (that is to fay), 

from March to September in every year the ſhop ſhould, with the 

aforeſaid exception, be ſhut every evening at nine of the clock 

and that neither of the faid parties ſhould make any journey into 


the country, or elſewhere, without giving the other party due notice 


what time he ſhouldreturn, and that ſuch party not returning within 
two days from the time he appointed to return, unleſs hindered by 
Hineſs, or ſome unforeſeen accident. ſhould forfeit to the other for 
every breach of offence the ſum of one pound one ſhilling ; and 
taftly, it was agreed by and between the ſaid parties, that if either 
party made default in not ſetting down on a ſlate, or book kept for 
that purpoſe, any ſum or ſums of money, goods, or wearing ap- 
pare], or any thing or things taken from or out of the ſaid pre- 
miſes by either of the ſaid parties, or by their means, conſent, or 
2-445 & or if either of them ſhould at various times draw from, or 
take from out of the ſaid ſhop or premiſes, or from the box or till 
in the ſaid ſhop any money or things, that on proof of any fuch 
things or money being taken away or drawn, the party taking 
away any fuch things, or cauſing the fame to be taken or drawn 
away, and ſhould make ſuch default in ſetting down the ſame, or 
ſhould not duly account for the fame, or for goods bought for the 
uſe of the ſaid buſineſs, ſhall forfeit to the other the ſum of three 
gone for every ſuch negle& or default; and for the due per- 

rmance and ſatisfaction of the ſaid agreement, each of the ſaid par- 
ties did thereby for himſelf, his executors, and adminiftrators, co- 
venant and agree with the other, his executors, and adminiſtrators; 
well and truly to obſerve and perform all the agreements therein 
mentioned ; and in default of any one article well and truly to pay 
fuch penalty, forfeiture, ſum and ſums of money to the other, as 
in and by the ſaid agreement is mentioned and expreſſed to be paid 
by the defaulter; as by the ſaid articles of agreement, reference 
being thereto had, amongſt other things, will more fully and at 
large appear: And although the ſaid Richard hath well and truly 
performed and fulfilled ail and fingular the covenants and agree- 
ments in the ſaid articles of agreement mentioned, on his part and 
behalf to be done and performed; yet proteſting that the ſaid 
James Crookſhanks hath not performed and fulfilled any thing in 
the ſaid articles of agreement mentioned, on his part and behalf | 
to be done and performed, in fact the ſaid Richard ſays, that after 
the making of the ſaid articles, and whilſt the faid Riebard and 
James uſed, exerciſed, and carried on the ſaid trade or buſineſs of 
pawnbrokers, to wit, on the twentieth day of Auguſt, in the _ 
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of Our Lord 1784, at the pariſh of St. Mary-le-bone aforeſaid; 
in the county aforeſaid, the ſaid James took from out of the ſaid ſhop 
and premiſes, in the ſaid articles of agreement mentioned, where 
the ſaid Richard and James ſo uſed, exerciſed, and carried on theit 
ſaid buſineſs, a certain hat, to wit, of the value of five ſhillings, be- 
ing part of the goods belonging to and in the cuftody of the ſaid 
Richard and James, as co-partners in the ſaid trade or buſineſs as 
aforeſaid, and did not fet down the ſame upon a ſlate or book kept 
for that purpoſe, nor did duly account for the ſame, according to 
the form and effect of the ſaid articles of agreement; but on the 
contrary thereof, the ſaid James made default in ſetting down the 
ſame as aforeſaid, and did not duly account for the fame as afore- 
faid, contrary to the force, form, and effect of the faid articles of 
agreement, whereby the ſaid James forfeited and became liable to 
pay to the ſaid Richard the ſum of three pounds three ſhillings for 


ſuch negle& or default: And the faid Richard further ſays, that ad Breach. 


after the making of the ſaid articles, and whilſt the ſaid Richard 
and james uſed, exerciſed, and carried on the ſaid trade or buſi- 
neſs of pawnbrokers, to wit, on the fourteenth day of October, 
in the ſaid year of Our Lord 1784, at the pariſh of St. Mary le- 
bone aforeſaid, in the county aforeſaid, the ſaid James took from 
out of the faid ſhop and premiſes in the ſaid articles of agreement 
mentioned, where the faid Richard and James ſo uſed, exerciſed, 
and carried on their ſaid buſineſs, certain plates, to wit, twelve 
pewter plates, to wit, of the value of {1x ſhillings, being part of the 
roods belonging to and in the cuſtody of the ſaid Richard and 
— as co- partners in the faid trade or buſineſs as aforeſaid, and 
did not ſet down the ſame upon a flate or book kept for that pur- 
poſe, nor did duly account for the ſame according to the form and 
effect of the ſaid articles of agreement, but on the contrary thereof, 
the ſaid James made default in ſetting down the ſame as aforeſaid, 
and did not duly account for the ſame as aforeſaid, contrary to the 
force, form, and effect of the ſaid articles of agreement; whereby 
the ſaid James forfeited and became liable to pay to the ſaid 
Richard the further ſum of three pounds and three ſhillings for 


ſuch negle& or default: And the ſaid Richard further ſays, that 3 preach. 


after the making of the ſaid articles, and whilſt the ſaid Richard 
and James uſed, exerciſed, and carried on the ſaid trade or buſi- 
neſs of pawnbrokers, to wit, on the ſaid fourteenth day of Octo- 
ber, in the ſaid year of Our Lord 1784, at the pariſh of St. Mary- 
le-bone aforeſaid, in the county aforeſaid, the ſaid James took from 
out of the ſaid ſhop and premiſes in the ſaid articles of agreement 
mentioned, where the ſaid Richard and James ſo uſed, exercifed, 
and carried on their ſaid buſineſs, a certain metal ſnuff box, te 
wit, of the value of three ſhillings, being part of the goods be- 
longing to and in the cuſtody of the ſaid Richard and James, as 
co- partners in the ſald trade or buſineſs as aforeſaid, and did not fet 
cown the ſame upon a ſlate or book kept for that purpoſe, nor 


did duly account for the ſame according to the form and effect of 
| the 
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the ſaid articles of agreement; but on the contrary thereof, the 
faid James made default in ſetting down the fame as aforeſaid, and 
did not duly account for the ſame as aforeſaid, contrary to the 
force,. form, and effect of the ſaid articles of agreement, whereb 

the faid James forfeited and became liable to pay to the ſaid 
Richard the further ſum of three pounds and three ſhillings for 
ſuch neglect or default: And the ſaid Richard further ſays, that 

after the making of the faid articles, and whilſt the ſaid Richard 
and James uſed, exerciſed, and carried on the ſaid trade or buſi- 
neſs of pawnbrokers, to wit, on the ſaid fourteenth day of Oo. 
ber, in the ſaid year of Our Lord 1784, at the pariſh of St. Mary. 
le-bone aforeſaid, in the county aforeſaid, the ſaid James took from 
out of the ſaid ſhop and premiſes, in the ſaid articles of agreement 
mentioned, where the ſaid Richard and James fo uſed, exerciſed, 
and carried on their ſaid buſineſs, a certain pair of luer tea tongs, 
to wit, of the value of eight ſhillings, being part of the goods be- 
longing to and in the — of the ſaid Richard and James, as 
co- partners in the ſaid trade or buſineſs as aforeſaid, and did not 
ſet down the ſame upon a ſlate or book kept for that purpoſe, nor 
did duly account for the ſame according to the form and effect of 
the ſaid articles of agreement ; but on the contrary thereof, the 
faid James made default in ſetting down the ſame as aforeſaid, and 
did not duly account for the ſame as aforeſaid, contrary to the 
force, form, and effect of the ſaid articles of agreement, whereby 
the ſaid James forfeited and became liable to pay to the ſaid Richard 
the further ſum of three pounds and three ſhillings for ſuch neglect 
or default: And the ſaid Richard further ſays, that after the mak - 
ing of the ſaid articles, and whilſt the ſaid Richard and James 
uſed, exerciſed, and carried on the ſaid trade or buſineſs of pawn- 
brokers, to wit, on the twentieth day of January, in the year of 
Our Lord 1785, at the pariſh of St. Mary-le-bone aforeſaid, in 
the county aforeſaid, the ſaid James took from out of the ſaid ſhop 
and premiſes in the ſaid articles of agreement mentioned, where 
the ſaid Richard and James ſo uſed, exerciſed, and carried on their 
ſaid buſineſs, two calico ſhirts, two linen ſhirts, and one pair of 


cotton hoſe, to wit, of the value of ſixteen ſhillings, being part of 


the goods belonging to and in the cuſtody of the ſaid Richard and 
James as co-partners in the ſaid trade or buſineſs as aforeſaid, and 
did not ſet down the ſame upon a late or book kept for that pur- 
poſe, nor did duly account for the ſame, according to the form 
and effect of the faid articles of agreement; but on the contrary 
thereof, the ſaid James made default in ſetting down the ſame as 
aforeſaid, and did not duly account for the ſame as aforeſaid, con- 
trary to the force, form, and effect of the ſaid articles of agree- 
ment, whereby the ſaid James forfeited and became liable to 
pay to the ſaid Richard the further ſum of three pounds and three 
ſhillings for ſuch negle& or default: And the. ſaid Richard fur- 
ther ſays, that after the making of the ſaid articles, and whilſt the 
faid Richard and James uſed, exerciſed, and carried on the _ 

trade 
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trade or buſineſs of pawnbrokers, to wit, on the twentieth day of 


| . in np Page of Our Lord 1785, at the pariſſi bf St. Mary- 


bone aforeſaid; in the county aforeſaid, the fait James took 
ſrom out of the {aid ſhop and premifes, in the ſaid articles of agree- 
ment mentioned, where the faid Richard and James fo ufed, exer- 
ciſed, and carried on their faid bufineſs, a certain breaſt buckle, 
to wit, of the value of four ſhillings, ee of the gbods be 


longing to and in the cuſtody of the ſaid Richard and James, as 
copartners in the faid trade or bufineſs as aforeſaid, and: did not ſet 
down the fame upon a flate or book kept for that ſe, nor 
did — account for the ſame according to the form and effect of 
the ſaid articles of agreement; but on the contrary theteaf, the 
ſaid James made default in ſetting down the fame as aforeſaid,-and* 
did not duly account for the fame as aforefaid, contrary to the 
force,” form, and effect of the ſaid articles of agreemefit, whe = 
the faid' James forfeitedand became liable to pay to the fait Richard 
the further fum of three pounds and three ſhillings for ſuch neglect 
or default: And the faid Richard further toys, that after the mak · 
ing of the faid articles, and whilff the ſaſd Richard awd James 
uſed, exerciſed,' and carried on the ſaid trade or buſineſs of pavn- 
brokers, to wit, on the twentieth day of January, in the year of 
Our Lord 1795, at the pariſh of St. Mary-le-bone àafoteſaid, in 
the county afotefaid, the ſaid James took from out of the faid 
ſhop and premiſes, in the faid articles of agreement mentibned, 
where the faid Richard and James fo uſed, exerciſed), and Carried 
on their faid buſineſs, a certain pair of knee buckles,” to wit, of 
the value of three ſhillings, being part of the goods belonging to 
and in the cuſtody of the ſaid Richard and James, as copartners in 
the ſaid trade or. buſineſs as afofefaid, and did not ſet down the 
fame upon a ſlate or book kept for that purpoſe, nor did duly ac- 
count for the ſame according to the form and effect of the ſaid 
articles of agreement; bur on the contrary thereof, the ſaid James 
made default in ſetting down the fame as aforeſaid; and did not 
duly account for the ſame as aforeſaid, contrary to the force, form, 
effect of the ſaid articles of agreement, whereby the ſaid James 
forfeited and became liable to pay to the ſaid Richard the further 
ſum of three pounds and three ſhillings for ſuch negle& or default: 


And the ſaid Richard further ſays, that after the making of the ſaid 8th Breach, 


articles, and whilft the faid Richard and James uſed, exerciſed, 
and carried on the faid trade or bufineſs of pawnbrokers, to wit, 
on the twentieth day of January, in the year of Our Lord 1 * 5, 
at the pariſh of St. Mary-le-bone aforeſaid, in the county afore- 
ſaid, the ſaid James took from and out of the ſaid ſhop and pre- 
miſes, in the ſaid articles of agreement mentioned, where the ſaid 
Richard and James ſo uſed, exerciſed, and carried on their faid 
buſineſs, a certain oval box, with a ſtone in the top, to wit, of 
the value of three ſhillings, being part of the goods belonging to 
and in the cuſtody of the faid Richard and James, as copartners in 
the faid trade or buſineſs as aforefaid, and did not ſet down the 
lame upon a ſlate or book kept for that purpoſe, nor did duly ac- 
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eount for the ſame according to the form and effect of the ſaid ar- 
ticles of agreement; but on the contrary thereof, the ſaid James 
made default in ſetting down the ſame as aforeſaid, and did not 
duly account * ſame as aforeſaid, contrary to the force, form, 
— effect of the ſaid articles of agreement, whereby the ſaid James 
forfeited and became liable to pay to the faid Richard the further 


ſum of three pounds and three ſhillin s for ſuch negle& or default: 


And the ſaid Richard further ſays, that after the making of the 


ſaid artieles, and whillt the faid Richard and James uſed, exerciſed, 


and carried on the ſaid trade or buſineſs of pawnbrokers, to wit, on 


the eighteenth day of January, in the year of Our Lord 1785, at 
the pariſh of St. Mary-le-bone aforeſaid, in the county aforeſaid, 


the ſaid James took from and out of the ſaid ſhop and premiſes, in 


the ſaid articles of agreement mentioned, where the. ſaid Richard 


and James fo uſed, exerciſed, . and carried on their faid buſineſs, a 


certain pair of ſhoe buckles, to wit, of the value of fifteen ſhil- 
lings, being part of the goods belonging to and in the cuſtody of 
e and James, as copartners in the ſaid trade or buſi» 

neſs as aforeſaid, and did not ſet down the fame * a ſlate or book 
for that put | e ſame according 

to the form and effect of the ſaid articles of agreement; but on the 
contrary thereof, the ſaid James made default in ſetting down the 
fame as aforeſaid, and did not duly: account for the ſame as afore- 


the ſaid Ri 


17 


kept for that purpoſe, nor did duly account for 


ſaid, contrary to the force, form, and effect of the ſaid articles of 
agreement, whereby the ſaid James forfeited and became liable to 
pay to the ſaid Richard the further ſum of three pounds and three 
gauge for ſuch neglect or default: And the ſaid Richard further 

ys, that after the making of the ſaid articles, and whilſt the ſaid 

Lichard and James uſed, exerciſed, and carried on the ſaid trade 
or buſineſs of pawnbrokers, to. wit, on the twenty- ſecond day of 


January, in the year of Our Lord 1785, at the pariſh of St. 


Mary-le-bone aforeſaid, in the county aforeſaid, the ſaid * 
took from and out of the ſaid ſhop and premiſes, in the ſaid arti- 
cles of agreement mentioned, where the ſaid Richard and James 
ſo uſed, exerciſed, and carried on their ſaid buſineſs, a certain 

irt pin, with a hair device thereon, to wit, of the value of three 
ſhillings,. being part of the goods belonging to and in the cuſtody 


of the laid Richard and James, as copartners in the ſaid trade or 
buſineſs as aforeſaid, and did not ſet down the ſame upon a ſlate or 


book kept for that purpoſe, nor did duly account for the ſame ac- 
cording to the form and effect of the ſaid articles of agreement; 
but on the contrary thereof, the ſaid James made default in ſetting 
down the ſame as aforeſaid, and did not duly account for the fame 
as aforeſaid, contrary to the force, form, and effect of the faid 
articles of agreement, whereby the ſaid James forfeited and be- 
came liable to pay to the ſaid Richard the further ſum of three 

ounds and three-ſhillings for ſuch negle& or default: And the 
Paid Richard further ſays, that after the making of the ſaid arti- 


cles, and whilſt the ſaid Richard and James uſed, exerciſed, and 
carried on the ſaid trade or buſineſs of pawnbrokers, to wit, on 


the 
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the eng dad day of January, in the year of Our Lord 1785, 
at the pariſh of St. ore- 
faid,. the ſaid "ern took from and out of the ſaid ſhop and pre- 


for the ſame according to the form and effect of the ſaid articles of 
agreement. but on the: contrary thereof, the {aid James made de- 
fault in ſetting down the ſame as aforeſaid, and did not duly account 
for the ſame as aforeſaid, contrary to the force, form, and. effect 
of the ſaid articles of agreement, whereby the ſaid James forfeited 
and became liable to pay to the ſaid Richard the further ſum of three 
ounds. and. three fh. ings for ſuch neglect or default: [Add 
Faru 
the 


other breaches for articles taken at different times to 
the amount of ſeventy-five pounds twelve ſhillings] Let the 
ſaid James hath not yet paid to the ſaid Richard the faid- ſum 
of ſeventy· five pounds and twelve ſhillings, or any part there- 
oß according to the form and effect of the ſaid articles of 'agree- 
ment; but on the contrary thereof, he the ſaid James ha h hi ger⸗ 
to altogether refuſed, and ſtill doth refuſe, to pay the ameß cons 
trary to the force, form, and effect of the ſaid articles of agreement ; 
and fo the ſaid Richard faith, that he the ſaid James Ba not kept 
with him the covenants ſo made between them as aforeſai but 
hath broken the ſame, and to keep the ſame with the ſaid Rich- 
ard, the ſaid James hath hitherto wholly refuſed, and ſtill doth re- 
fuſe, to the damage of the ſaid Richard of one hundred pounds; 
and therefore he brings ſuit, &c. Pledges, ce. 


* WORCESTERSHIRE. Ann Hill complains of Thomas Declaration in 
Conſtable, being, &c. of the ſheriff of the county of W. by vir- covenant, for 
tue of a certain writ, &c. in a plea of breach of covenant; for e- = Wag W 
that whereas, by a certain indenture made, &c. at, &c. between * _ 
the ſaid Thomas of the one part, and the ſaid Ann of the other ,,,c.q by him 
part (one part of which ſaid indenture, ſealed with the ſeal of the on certain pre- 
faid Thomas, and bearing date the day and year aforeſaid, the ſaid miſes, contrary 
Ann now brings into court here), he the ſaid Thomas, for and in to covenant. 
conſideration of the ſum of twenty-five pounds of lawful, &c. to 
him in hand paid by the ſaid Ann, did grant, bargain, fell, and 
demiſe unto the ſaid Ann, her executors, adminiſtrators, and 

thpns, certain premiſes in the ſaid indenture particularly mention- 

ed and ſet forth, to have and to hold the ſame, with the appurte- 

nances unto the ſaid Ann, her executors, adminiſtrators, and aſ- 

ſigns, from the day next 9 date of the ſaid indenture, for 

| 3 8 an 


COVENANT 


paying therefore the rent of one pepper corn on the feaſt of St. 


| . ; and the ſaid Thomas did in and b. 
te ſaid indenture for himlſetf. his heirs, executors, and adminj 
trators, covenant, , promiſe, ae and agree to and with the ſald 


| 
| 
( 
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on CHARTER-PARTIES, &e, _ 


22 the faid Ann of fifty pounds, for which ſhe brings her 
ſuit, 1 | ; 354 


On CHARTER-PARTIES or AFFREIGHTMENT. 


LONDON, J. William Webſter complains of Jonathan Declaration for 
Blagden, &c. of a plea of breach of covenant; for that whereas, demurage at 
by a certain deed of mend Ly of affreightment made on, &c, *b< _ unloading 
to wit, at, &c. between the ſaid William (by the name of Wil- Pr _ 
lam Webſter, maſter of the good ſhip or veſſel called the Rachael, rent voyages. 
of Witby. of the burthen of three hundred and ſixty tons or there- 
bouts, now lying in the River Tyne), of the one part, and the 
ſaid Jonathan (by the name of Jonathan Blagden, of Newcaſtle- 
upon-T yne, and company, merchants, freighter of the faid ſhip), 
of the other part (the counterpart of which ſaid charter-party of 
affreightment, ſcaled with the ſeal of the ſaid Jonathan, he the 
faid William now brings here into court, the date whereof is the 
fame day and year aforeſaid), it is witneſſed that the ſaid William 
Webſter had that day letten the ſaid ſhip to freight for three 
voyages from Shields to London, and the freighter had hired the 
fame in manner and form following, that is to ſay, that the ſaid 
ſhip then was, and ſhould during the ſaid voyage, be at the ex- 
pence of the ſaid William Webſter, or his aſſigns, kept ſtaunch, 
tight and ſtrong, well manned, victualled, tackled, and provided 
in every reſpect fit for merchant ſervice, and particularly for per- . 
forming ſuch voyages (ihe dangers and perils of the ſeas, reſtraints 
of princes and rulers, fire, and enemies, during the ſame, always 
excepted); and alſo that the ſaid William Webiter, or his aſſigns, 
fhould forthwith receive and take in and on board the faid ſhip in the 
River Tyne a full and complete loading of coals, from the order, 
and of the goods and adventure of the ſaid freighter, or his aſſigns ; 
and being fo loaden the faid William Webſter with the ſhip and 
cargo ſhould, with the firſt opportunity of wind and weather, pro- 
ceed directly for London, and on her arrival there deliver the ſame 
to the order of the faid freighter, at ſuch convenient place and 
places where the ſaid ſhip and cargo might ſaf-ly come; and alſo 
that the ſaid ſhip ſhip ſhould, for her loading 2nd delivery each 
Voyage, lie the full ſpace of twelve lawful working days, if re- 
1 and ſo to end the ſaid intended voyage or voyages; in con- 
deration of which the ſaid freighter did thereby covenant and 
agree, not only to load and put on board the ſaid ſhip the ſaid 
cargo or cargoes as aforeſaid, and to receive or cauſe the ſame to 
be received from on board her each voyage at London as aforeſaid, 
and within the days and times limited for her loading and e 
each voyage as aforeſaid, but * ſhould and would pay or cauſe 
e 3 to 
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the ſum of two pounds ten ſhillings ſterling per day to 
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to be paid unto the ſaid William Webſter, or his aſſigns, upon the 
ſafe delivery of each cargo as aforeſaid, in full for freight and hire 
of the ſaid ſhip for the ſaid voyage or voyages, at and after the 
rate of ſeven ſhillings ſterling a chaldron for every chaldron of 
coals (London meaſure) which ſhould be taken in and on board 
the ſaid ſhip and delivered during the faid voyages as aforeſaid, 
and all charges upon and for the ſaid cargo or cargoes, except 
trimming, keelman's beer, pilotage, and delivery, wy with 
id da 

by day, as the ſame ſhould grow due for every day of the fi 
ſhip's detention over and above the days and times limited for her 
loading and delivery each voyage as aforeſaid ; and that the ſaid 
William Webſter ſhould and would continue running as faſt as 
wind and weather would permit until theſe voyages were made 
and completed upon the terms and conditions above expreſſed; 
and alſo ſhould and would pay and diſcharge trimming, &c. and 
delivery during the faid voyages, as by the ſaid charter-party of 
affreightment (amongſt other things), reference being thereto 
had will more fully and at large appear: And the faid William 
Webſter further 4 that at the time of the making the ſaid 
charter- party of affreightment, the faid ſhip was, and during all 
the ſaid three voyages in the ſaid charter-party and hereafter men- 
tioned, was kept at the expence of him the ſaid William Webſter 
ſtaunch, tight and ſtrong, and well manned, victualled, tackled, 
and provided in every reſpect fit for merchant ſervice, and par- 
ticularly for performing ſuch voyages (the dangers and perils of 
the ſeas, reſtraints of princes and rulers, fire, and enemies, durin 

the ſame, excepted) ; and that he the ſaid William Webſter 5 
forthwith, to wit, on, &c. begin to receive and take in and on board 
the ſaid ſhip, to wit, in the River Tyne, in the ſaid charter- 
party mentioned, to wit, at, &c. a full complete loading of coals, 
from the order and of the goods and adventure of the ſaid freighter, 
or his aſſigns, for the firſt voyage of the ſaid three voyages; and 
that the ſaid ſhip did for her loading for that voyage lie a long 
ſpace of time, to wit, the ſpace of ſeven lawful working days, to 
wit, in the River Tyne as aforeſaid, being thereto required, and not 
ſooner diſpatched by the ſaid freighter ; and that during the ſpace of 
ſeven days he the ſaid William Webſter did receive and take, and on 
the laſt &y of the ſaid days, to wit, on, &c. did finiſh and complete 
the receiving and taking in and on board the ſaid ſhip in the River 
Tyne aforeſaid, a full and complete loading, from the order and 
of the goods and adventure of the ſaid freighter or his aſſigns; and 


the ſaid ſhip being fo loaden, he the ſaid William Webſter with 


the ſaid ſhip and cargo afterwards, with the firſt opportunity of 
wind and weather, to wit, on, &c. procecded directly for Lon- 
don, and did run and continue running with the ſaid ſhip as faſt 
as wind and weather would permit, until the ſaid voyage was 
made and compleated, and afterwards, to wit, on, &c. he the 
ſaid William Webſter, with the ſaid ſhip and cargo, ä in 
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at London aforeſaid, to wit, in. the. river Thames there; 
and that he the ſaid William Webſter did, immediately after the 
arrival of the ſaid ſhip and cargo there, to wit, on, &c. give no- 
tice of the arrival of the ſaid ſhip-and cargo there to the then fac- 
tor and aſſigns of the ſaid Jonathan Blagden, and to whom the 
ſaid cargo of coals, ſo ſhipped by the ſaid Jonathan Blagden as 
aforeſaid, were by the ſaid Jonathan Blagden ordered and con- 
ſigned, and that the ſaid ſhip did there, to wit, at, &c. to wit, 
in the ſaid river of Thames there, the ſame being a convenient 
place there where the ſaid ſhip and cargo might ſafely come for the 
delivery of the ſaid cargo, to the order of the ſaid freighter, did lye 
a long ſpace of time, to wit, for the ſpace of eleven working days, 
being thereto required, and not being ſooner diſpatched by the ſaid 
Jonathan, his factor, or aſſigns, for, in, or about the unloading ; 
and delivery of the ſaid cargo to the order of the ſaid freighter, and 
that he the ſaid William Webſter did, during all that time ſafely | 
deliver all the ſaid cargo to the order of the ſaid freighter there, to 
wit, at, &c. to wit, in the ſaid river of Thames, the ſame being 
a convenient place where the ſaid ſhip and cargo might ſaſe - 
ly come, and ſo end the ſaid voyage, and did then and there, 
to wit, at, &c. on the laſt day of the ſaid eleven days, to wit, on, 


&c. pay and diſcharge trimmings, &c. during that voyage: And ad Breach, 


the ſaid William Webſter further ſays, that the ſaid Jonathan 
Blagden by himſelf, his agents, factors, or aſſigns, did, in that 
voyage, keep and detain the ſaid ſhip on demurage, to wit, at, 
&c. and for a long ſpace of time, to wit, for the ſpace of five: 
working days, in and about the loading, unloading and delivery of 
the ſaid cargo af coals, over and above the ſaid twelve lawful 
working days in the ſaid charter- party for that purpoſe mentioned; 
yet the ſaid J. B. did not, according to the tenor of the aid charter - 
party aforeſaid, and of his covenant by him in form aforeſaid made, 


during the ſaid five days of demurage, pay to the ſaid W. W. the 


ſaid ſum of two pounds ten ſhillings ſterling per day, day by day, 
during the ſaid five days of demurage, or any part thereof, or at 
any other time hitherto, but he to pay the ſame to the ſaid W. W. 


hath hitherto wholly refuſed and made default, contrary to the - 


form and effect of the ſaid charter- party, and of the ſaid covenant 
of him the ſaid J. B. made in that behalf as aforeſaid; and the ſaid 


W. W. further ſays, that the faid ſhip ſo being kept at the. 


expence of him the ſaid W. W. ſtaunch, &c. in every reſpect fit 
for merchant's ſervice, particularly for performing ſuch voyages 


as aforeſaid; and the ſaid firſt cargo being ſo delivered, and the 
ſaid firſt voyage ſo made as aforeſaid, he the ſaid W. W. did forth 
with after the delivery of the ſaid cargo, and after ending the ſaid 
firſt voyage, and with the firſt opportunity of wind and weather, 
to wit, on, &c. ſail and proceed with the ſaid ſhip from London 
aforeſaid, to wit, out and from the ſaid river of Thames, there di- 


rectly to and towards Shields aforeſaid, and afterwards, to wit, 


Z4 on 


- 
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on, &c. be the ſaid W. W. arrived in fafety at Shields aforeſaid, 
in the ſaid river of Tyne there, and during all that time he the 
ſaid W. W. did run, and continue running with the ſaid ſhip ſo 
faſt as wind and weather would permit; and that he the ſaid W. W. 
did, immediately after the arrival of the ſaid ſhip there, to wit, 
on, &c. give notice of the arrival of the ſaid ſhip there to the ſaid 
Jonathan Blagden; and the ſaid W. W. further ſays, that aſter 
the ſaid ſhip was ſo arrived at, &c. in the river Tyne there, to 
wit, on, &c. he the ſaid W. W. did in to receive and take 
in, and on board, &c. &c. &c. (fame as before, faying, the fe. 
cond of the ſaid three voyages, inſtead of the firſt, &c. &c.): 
And the faid' W. W. further ſays, that the J. B. by him- 
ſelf, his agents, factors, or aſſigns did, in the faid laſt- men- 
tioned voyage, keep and detain the ſaid ſhip on demurage, to wit, 
at, &c. a long ſpace of time, to wit, for the ſpace of twenty-five 
lawful working days, in and about the loading, unloading, and 
delivery of the ſaid laſt- mentioned cargo of coals, over and above 
the ſaid twelve lawful, &c. in the faid charter-party for that pur- 
poſe mentioned; yet the faid J. B. did not, according to the faid 
charter - party aforeſaid, and of the covenant of him the ſaid J. B. 
ſo made as aforeſaid, during the ſaid twenty-five days of demorage, 
pay to the faid W. W. the ſaid ſum of two pounds ten ſhillings per 
day, &c. during the ſaid twenty-five days of demurage, or any 
part thereof, but he to pay the fame to the ſaid W. W. hath, &c. 
contrary, &c. and of the aforeſaid covenant of him ſaid J. B. made 
in that behalf as aforeſaid; and fo the ſaid W. W. ſays, that the 
faid J. B. although often requeſted, hath not kept with him the 


Jaid W. W. the covenant made by the ſaid J. B. with him the ſaid 


W. W. but hath broke the ſame, and to keep the ſame with him 
the faid W. W. hath hitherto wholly reſuſed, and Kill refuſes to 
the ſaid W. W. his damage of one hundred pounds; and there- 


Mark and John; and the ſaid Uborge, according to the form and 


loading her, and effect of a certain charter party of affreightment made between 


of the brigantine called the London, of the burthen of one ae 
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and fifty tons or thereabouts, and now in the river of Thames, of 
the one part, and the ſaid Mark and John of the other part (one 
part of which ſaid charter-party, ſcaled with the ſeal of the ſaid 
Mark and John, the faid George now brings here into court, 
the day whereof is the day and year aforeſaid), it is witneſſed that 
the ſaid maſter and owner, for the conſideration thereafter men- 
tioned, did thereby covenant, promiſe, and agree to and with the 
ſaid merchants, the executors, adminiſtrators, and aſſigns, that 
the ſaid brigantine, London, being in a fit and proper condition 
for the voyage thereinafter mentioned, ſhould and would, as ſoon 
as convenient, proceed to Gibraltar, and when unloaded” there 
proceed to Malaga and there value himſelf, or Meſſrs. Mettinez 
and Co. merchants of the faid place, and being admitted to free 
pratigue, ſhould tarry, if required, forty-eight hours for orders 
to load there and at Valiz Malaga, on the terms thereinafter 
mentioned, to ſay, for every ton of Malaga tonnage of ten cheſts 
of lemons: (and other goods in proportion of London), three 
pounds ten ſhillings per ton, -and after that rate for other goods 
in proportion, according to the cuſtom at Malaga, provided the 
ſame brig. London could be fully loaded at Malaga and Valiz 
Malaga aforeſaid ; and if it ſhould fo happen that the ſaid ſhip 
could not he provided with full cargo at Malaga or Valiz Malaga, 
then and in ſuch caſe the maſter agreed to proceed with the faid 
ſhip to Alicant or Barcelona, and there receive orders from the 
10 freighter's correſpondents to load a full and complete cargo, 
at any two loading places within the diſtrict of Alicant or Baree- 
lona, at and after the rate of forty ſhillings per ton of baulla or 
rains in | baſkets or cafks, always allowing twenty hundred 
weight of each to the ton at the king's beam, with the uſual cuſ- 
tom of tare and draft, and likewiſe fourteen bags of nuts to the 
ton, and two pipes of wine or brandy to the ton; and the afore- 
ſaid maſter agreed to deliver the ſaid cargo, if required by the 
freighters or their correſpondents, agents, factors, or afligns, in 
the iſland of Guernſey or the port of London, paying freight for 
the ſaid goods to either of thoſe places, at and after the rate of 
forty ſhillings per tom: but ſhould the freighters or their corre- 
2 order all or any part of the ſaid cargo to be delivered at 
Falmouth or Plymouth, then, in ſuch caſe, the 1 
themſelves to pay freight for every ton of goods fo delivered at 
Falmouth or Plymouth, forty-five ſhillings, with two-thirds 
pilotage, quarantine, and port charges, and the ſaid charges to com- 
mence at Malaga, with five per cent. primage to the maſter, the 
freighters to be allowed forty days to load and unload, and ten days 
over and above, if required on demurage, at and aſter the rate of three 
pounds per day, day by day, as the ſame ſhould grow due, as by 
the ſaid charter · party more fully appears: And the ſaid George in 


fact faith, that the ſaid ſhip in the faid charter- party mentioned, 
after the making the ſaid charter- party, to wit, on the fifth day 
of October in he year aforeſaid, being in at and proper con- 
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dition, departed and ſet ſail from and out of the river of Thames 
upon the ſaid intended voyage, and afterwards arrived at Gibraltar and 
unloaded there, and afterwards, to wit, on the twenty-ninth day of 
October, in the year aforeſaid, arrived at Malaga in the ſaid char- 
ter- party mentioned; and the ſaid George afterwards, to wit, on 
the ſame day and year laſt aforeſaid, gave notice thereof to the 
ſaid Meſſrs. Mettinez and Co. in the ſaid charter- party mention- 
ed, and the ſaid ſhip remained and continued there for orders to 
load, and was kept and detained there by the ſaid aſſigns of the 
ſaid Mark and John for a long time, to wit, for the ſpace of 
fifty days, and afterwards, to wit, on the twenty- ſixth day of 
January, in the year aforeſaid, the ſaid George did receive into 
and on board his ſaid ſhip at Malago aforeſaid, from the ſaid 
Meſſrs. Mettinez and Co. divers goods and merchandizes, being 
all the goods and merchandizes which the ſaid Meſſrs. Mettinez 
and Co. thought fit to put on board her, and afterwards, to wit, 
on the twenty-ſeventh day of January, in the year of Our Lord 
1784, the ſaid ſhip departed and ſet fail from Malaga aforeſaid, 
with the ſaid goods and merchandizes on board her as aforeſaid, on 
her faid voyage towards London aforeſaid, and afterwards, to wit, 
on the fifth day of March, in the year laſt aforeſaid, arrived at 
London aforeſaid, whereof the ſaid Mark and John afterwards, to 
wit, on the ſame day and year laſt aforeſaid, there had notice; 
and the faid ſhip did then and there end her ſaid voyage, and the 
ſaid Mark and John did not then and there immediately unload the 
ſaid ſhip, but kept and detained the ſaid ſhip for a long time, to 
wit, until the fifteenth day of September then next following, and 
there fully unloaded the ſame: And, although the ſaid George 
hath always well and truly obſerved, performed, fulfilled, and 
kept all and ſingular the covenants, claims, and agreements in 
the ſaid charter-party contained, on his part and behalf to be ob- 
ſerved, performed, fulfilled, and kept; yet, proteſting that the 
ſaid Mark and John have not well and truly obſerved, performed, 
fulfilled and kept, any of the covenants, clauſes, and agreements 
in the ſaid charter-party contained, on their part and behalf to be 
performed and. fulfilled : In fact the ſaid George faith, that the 
ſaid Mark and John, and their aſſigns, kept and detained the ſaid 
ſhip on demurage ten days over and above the forty days in 
and by the ſaid charter-party allowed for the loading and unload- 
ing the ſaid ſhip, as by the ſaid charter-party they lawfully might; 
by reaſon whereof the ſum of thirty pounds became due and pay- 
able from the ſaid Mark and John to the ſaid George for the 
ſame; Let the ſaid Mark and John, although often requeſted, - 
have not paid the faid thirty pounds, or any part thereof, to the 
Ld rec but have hitherto altogether reſuſed ſo to do, and 
ſtill do refuſe, contrary to the form and effect of the ſaid charter- 
party, and of the ſaid covenant of the ſaid Mark and John ſo made 
in that behalf as aforeſaid: And the ſaid George further ſays, that 
although the ſaid Meſſrs. Mettinez and Co. the aſſigns of * = 
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Mark and John, did put and load divers goods and merehandizes 
on board the ſaid ſhip as aforeſaid, to be brought from Malaga 
aforeſaid, and although the ſaid ſhip would have carried other and 
a great many more goods and merchandizes from Malaga aforeſaid 
to London aforeſaid, yet the ſaid Mark and John and the ſaid 
Meſſrs. Mettinez and Co. the aſſigns of the ſaid Mark and John, 
although often requeſted ſo to do, did not fully and compleatly load 
the ſaid ſhip, but wholly neglected and refuſed fo to do, eontrary to 
the form and effect of the ſaid charter- party, and of the covenant 
of the ſaid Mark and John fo made in that behalf as aforeſaid: 
And the ſaid George further ſays, that the ſaid primage on the ſaid = 
-oods and merchandizes, ſo loaded on board the ſaid ſhip as afore- 

id, amounting to a large ſum of money, to wit, to the ſum of 
eighteen pounds fifteen ſhillings, and that two third parts of the 
pilotage and port charges of the faid ſhip, during the ſaid laſt- 
mentioned voyage, amounting to another large ſum of money, to 
wit, the ſum of forty pounds, of which ſaid premiſes the faid 
Mark and John afterwards, to wit, on the twentieth day of April, 
in the year laſt aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, had notice: Yet the ſaid Mark and John, although 
often'requeſted, have not, nor hath either of them paid the faid 
ſeveral ſums of money ſo reſpectively due as laſt aforeſaid, but 
have hitherto altogether refuſed ſo to do, and the ſame remains 
due and unpaid to the ſaid George, contrary to the form and 
effect of the ſaid charter- party, and of the faid covenant of the 
ſaid Mark and John ſo made in that behalf as aforeſaid; and ſo the 
faid George faith, that the ſaid Mark and John have not kept with 
him the covenant made between them as aforeſaid, but have bro- 
ken the fame, and to keep the ſame with the ſaid George have 
hitherto altogether refuſed, and ſtill do refuſe, to the damage of 
the ſaid George of one hundred pounds; and therefore he brings 
his ſuit, &c, | * 
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And the ſaid Mark and John, by John Gill their attorney, plea, iſt, gene- 
come and defend the wrong and injury, when, &c. and ſay, that ral ifſue. 
the ſaid George ought not to have or maintain his aforeſaid action 
againſt them; becauſe they ſay that the ſaid charter- on the 
faid deed mentioned, is not the deed of them the ſaid Mark and 
John, and of this they put themſelves upon the country,  &c; 
And for further plea in this behalf, by leave of the court here for zd, That the 
this purpoſe firft had and obtained, according to the form of the ſhip was detain- 
ſtatute in that caſe lately made and provided, the ſaid Mark and d on ber amis 
John ſay, that the ſaid George ought not to have or maintain his — —— 
aforeſaid action againſt them; becauſe they ſay that the ſaid brig, tine, and that 
London, in the ſaid charter - party and in the ſaid declaration alſo goods could nei- 
mentioned, being in ſuch fit and proper condition as in the faid tber be loaded 
declaration is mentioned, did not, as ſoon as convenient, proceed 5 _— 
to Gibraltar, and when unloaded” there proceed = 8 
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cording to the form and effect of the ſaid charter - party, and of the 


ſaid covenant of the aid George therein in that behalf contained 
as aforeſaid ; but on the contrary thereof the ſaid brig having been, 
before her ſaid departure from the river of — 0 ſaid 
deed mentioned, loaden with and having received on board her 
divers large quantities of goods and merehandizes to be carried in 
the ſaid brig to Gibraltar and Malaga aforeſaid, for and upon ac- 
count of other perforis than the ſaid Mark and John, without the 
conſent of the ſaid Mark and John, afterwards and after her arrival 
at Gibraltar aforeſaid, to wit, on the thirtieth day of October, in 
the year laſt aforeſaid, departed therefrom, the faid goods and 
merchandizes fo before then loaden and being on board the ſaid 
brig, on ſuch account as laſt aforeſaid, Kill continuing on board 
the Tame, and with the ſame goods and merchandizes ſo then 
loaden and continuing on board the ſaid brig as aforeſaid, after- 
wards, to wit, on the fame day and year laſt aforeſaid, at Malaga 
aforeſaid, arrived: And the faid Mark and John in fact fay, that 
by reaſon of the ſaid goods and merchandizes fo brought in the 
ſaid brig as aforeſaid, to Malaga aforeſaid, the ſaid brig was, im- 
mediately upon her arrival at Malaga aforeſaid, neceflarily there 
detained upon quarantine for the ſpace of forty days, thereafter 
and during all that time the faid goods and merchandizes, fo then 
loaden and being on board the ſaid brig as aforeſaid, could not nor 
might be unloaden therefrom, nor could nor might any other 
goods and merchandizes, during all the ſaid ſpace of forty days next 
after the ſame arrival of the ſaid brig at Malaga aforeſaid, be 
loaden or put on board the faid brig, for or on the account of the 
faid Mark and John, or of any other perfon whatſoever, to wit, 
at London aforeſaid, in the pariſh and ward aforeſaid ; and this 
the ſaid Mark and John are ready to verify; wherefore'they pray 
judgment if the ſaid George ought to have or maintain his afore- 


To the firſt ſaid action againſt them, &c. And the ſaid Mark and John, for 


breach, 3d, they 
did not keep the 
ſhip on demur- 


further plea in this behalf, by leave of the court here for this pur- 
poſe firſt bad and obtained, according to the form of the ſtatute in 
that caſe lately made and provided, as to the ſaid breach of cove- 
nant firſtly above affigned, {ay that the ſaid George ought not to 
have or maintain his aforeſaid action thereof againſt them; be- 


purpoſe firſt had and obtained, according to the form of the ſtatute 

in that caſe lately made and provided, as to the ſaid breach of 

covenant ſecondly above aſſigned, ſay: that the ſaid George ought 

not to have or maintain bis afcrefaid action thereof againit them ; 

becauſe they ſay that they and the ſaid Meſſrs. Mettinez and Co. 

the aligns of the ſaid Mark and Joh, did fully and n 
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load the ſaid ſhip at Malaga aforeſaid, according to the ſorm and 
effect of the ſaid charter- party, to wit, at London aſoreſaid, inthe 

iſn and ward aforeſaid; and of this, &c. And the ſaid Mark To the ſaid ſe- 
and John for further plea in this behalf, by like leave of the court dend 3 
here for this purpoſe firſt had and obtained, according to the form of a oy 
the ſtatute in that caſe lately made and provided, as to the ſaid breach procured: com- 
of covenant ſecondly above aſſigned, ſay, that the ſaid George ought pictely to load 
not to have or maintain bis aforeſaid action thereof againſt then Mr at Malaga, 
becauſe they ſay that true it is, that the ſaid ſhip would have carried _ 20966 — 
more goods and merchandizes from Malaga aforeſaid to London here completely 
aforeſaid; than were put on board the ſaid ſhip by the ſaid Mefirs? if he would 
Mettinez and Co. the faid-affigns of the ſaid Mark and John, bat have proceeded 
for ples in this behalf te ſaid Mark and John fayy' that) it did ſo 7 Barcelona, 
happen that the ſaid ſhip could not be provided with a full eargs not do, but 
whereof the 
at Malaga aforeſaid, the ſaid goods and merehandiz es in the ſaic other perſon's 
deed mentioned to have been there loaden on board the fame; to 5 f 
wit, on the twenty-ſeventh day of January; in the year of Our 
Lord 1784, at Malaga, to wit, at London aforeſaid, in the pariſh 
and ward aforèſaid, had notice from the faid Meſſrs. Mettine and 
Co. the ſaid aſſigns of the ſaid Mark and John there; and the ſaid 
Meſſrs. Mettinez and Co. the affigns of the faid Mark and John, 
there offered to the ſaid George to provide his ſaid ſhip with a full 
cargo, if he the ſaid George would proceed with his faid ſhip to 
Alicant or Barcelona, and there receive orders from the corre- 
ſpondents of the ſaid Mark and John, for the loading a full and 
complete eargo, according to the form and effect of the ſaid 
charter-party, to wit, at London aforeſaid; but the ſaid George 
— 541M and always afterwards, wholly refuſed ſo to do, 
and inſtead thereof, afterwards, to wit, on'the ſame day and year 
laſt aforeſaid, at Malaga, did complete the loading of the ſaid ſhip 
with divers other goods and merchandizes by him taken on board 
there, upon freight for and upon the account of other perſons than 
the ſaid Mark and John, or their aſſigns, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid; and this the ſaid Mark 
and John are ready to verify; wherefore they pray judgment if 
the ſaid George ought to have or maintain his aforeſaid action 
againſt them as to the ſaid breach of covenant by him ſecondly 
above affigned, &c. And the ſaid Mark and John for further 6th, To the laſt 
plea in this behalf, by like leave, &c. as to the ſaid breach of breach, that no 
covenant laſtly above aſſigned, fay, that the ſaid George ought ſuch _ 2 
not to have or maintain his aforeſaid action thereof againſt them; as. te 
becauſe: they ſay that no ſuch ſums of money as are in that breach Ps 7, 
mentioned, nor any of them, nor any part thereof, ever became 
due or payable from the ſaid Mark and John to the ſaid George, 
for or on account of the fame primage, pilotage and port- 
charges in the ſaid breach mentioned, or any of them, in man- 
ner and form as the ſaid George has in that breach by him 
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ſaid George; after the loading on board the ſaid Thip loading with | 
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laſtly above aſſigned alledged; and of this the ſaid Mark and 
John put themſelves upon the country, &c. 5 5 5 
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covenam ena LONDON, to wit. George Faith complains of William 
charter · party of De Vie Tuper, being, &c. of a plea of breach of covenant: 
affreigbementfor for that whereas, by a certain charter - party of affreightment made 
— 1 on the fifteenth day of June, in the year of Our Lord 1786, to wit, 
der would only at London aforeſaid, at the pariſh of St. Mary- le-Bow, in the ward 
"pay a part. of Cheap, between the ſaid George Faith (by the name and addi- 
„ tian of George Faith, maſter of the good brig; Brittania, of the 
ern 1 burthen of three hundred tons or thereabouts) of the one part, and 
the laid William (by the name and addition of William De Vie 
Tauper, acting for and on behalf of Meſſrs. Reſner and Tuper of 
Barcelona, in the kingdom of Spain), of the other on (one part 
of which ſaid charter-party of affreightment, ſealed with the ſeal 
of the ſaid William De Vie Tuper, the ſaid George now brings 
here into court, the date whereof is the day and year aforeſaid): 
It is witneſſed that the ſaid George Faith, for the conſideration 
thereinafter mentioned, did. thereby promiſe and agree to, and 
with the ſaid William De Vie Tuper, his executors, adminiſtra- 
tors, and aſſigns, that the ſaid brig or veſſel was of the burthen 
aforeſaid; and being tight, ſtaunch, and ſtrong, and every way 
properly fitted for the voyage thereinafter mentioned, he the ſaid 
George Faith had granted and let, and the ſaid William De Vie 
T uper had taken and hired the fame on the terms and conditions 
following, that is to ſay, the ſaid George Faith ſhould be at the 
bay of Roſas, in the kingdom of Spain, on or before the middle 
of October then next enſuing, wind and weather permitting, and 
then conſign himſelf and veſſel unto the agent or correſpondent of 
the ſaid freighter, and there hold himſelf in order to take in ten 
tons, or as much more as ſhe the ſaid brig could convenient! 
ſtow and take in, of cork, and when ſo loaded ſhould ——. 
wind and weather permitting, for the port of London, and there 
make a true delivery of his ſaid cargo of cork; and the ſaid maſ- 
ter further agreed to allow the ſaid freighter thirty running 
days for loading and unloading the faid cargo of cork ; in conſide- 
ration whereof the ſaid freighter did thereby, for himſelf, his exe- 
cutors, adminiſtrators, and aſſigns, agree to pay, or cauſe to be 
Paid, on the true delivery of the ſaid cargo of cork in London, 
{ix pounds ſterling per ton (at the king's beam), with two-thirds 
of all pilotage, quarantine, and port charges, provided always it 
ſhould and might be lawful to and for the ſaid freighters, his exe- 
cutors, adminiſtrators, and aſſigns, to retain and keep the ſaid 
veſſel on demurrage at the bay of Roſas and London ten days if re- 
quired, over aud above the days limited, he or they paying, or 
cauſe to be paid unto the ſaid maſter, three pounds per day, day by 
day, as the ſame ſhould grow due, any thing therein contained "= 
e 
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the contrary in anywiſe notwithſtanding, as by the ſame charters 
party of affreightment, relation being thereunto had, will (amongſt 
other things] more fully and at large appear: And the faid 
George in fact faith, that at the time of the making of the ſaid 
charter - party of affreightment, the ſaid brig or veſſel therein 
mentioned was of the burthen aforeſaid, and tight, ſtaunch, and 
ſtrong, and every way properly fitted for the voyage aforeſaid, to 
wit, at London aforeſaid, in the pariſh and ward aforeſaid: And 
the ſaid. George aforeſaid in- fact further ſaith, that the faid brig or 


4 


veſſel being of ſuch burthen, and ſo tight, ſtaunch, ſtrong; and 


fitted as aforeſaid, he the ſaid. George was with the ſaid brig or 


veſſel aforeſaid at the bay of Roſas, in the kingdom of Spain afore- 
ſaid, before the middle of October then next enſuing, to wit, 
on the twenty-firſt day of September in the year aforeſaid; and 
that the ſaid George did then and there conſtgn himſelf and 
the ſaid brig or veſſel unto the agent or correſpondent of the ſaid 
freighter, and did there hold himſelf in order\to:take in ten tons, 
or as much more as ſhe the ſaid brig could conveniently ſtow 
and take in of cork, divers, to wit, fifteen running days; and al- 
though the ſaid brig or veſſel could and might, during that time, 
there have conveniently ſtowed and taken in, and the ſaid George 
was, during that time, there ready and willing to ſtow and take 
in, and would have ſtowed and taken in and on board of the ſaid 
brig or veſſel, divers, to wit, ſixty-five tons of cork, whereof 
the agent or correſpondent of the ſaid William there had notice, 
and was there requeſted by the ſaid George to load and put in and 
on board of the ſaid brig or veſſel as much cork as ſhe could con- 
veniently ſtow and take in, according to the form and effect of 
the ſaid charter- party of affreightment; and although the agent 
or correſpondent of the ſaid William at the bay of Roſas aforeſaid 
did, during that time, there load and put in and on board of 
the ſaid brig or veſſel, divers, to wit, thirty-five tons of cork, 
yet the ſaid George in fact further ſaith, that the ſaid William, 
his agent or correſpondent, did not, nor would at any time within 
or during the time aforeſaid, load or put in or on board of the 


ſaid brig or veſſel the remainder of the cork, which ſhe ſhould 


and might ſo as aforeſaid have conveniently ſtowed and taken in, 
or any part thereof; but during all the time aforeſaid wholly neg- 
| Bed and refuſed fo to do, contrary to the form and effect of the ſaid 
charter-party of affreightment, and of the ſaid covenant of the ſaid 
William, by him in that behalf made as aforeſaid; by reaſon where- 
of the ſaid George, at the expiration of the ſaid fifteen days, was 
forced and obliged to, and did ſet fail and proceed with the faid 
brig or veſſel from the bay of Rofas aforeſaid, to the port of Lon- 
don aforeſaid, without ſtaying or taking in any more than the ſaid 
thirty-five tons of cork ; and that afterwards, to wit, on the fifth 
day of November in the year aforeſaid, the ſaid George did arrive 


with his ſaid brig or veſſel at the port of London aforeſaid, and 


did there make a true delivery of the ſaid cork ſo loaded and put 
5 c on 
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on board her as aforeſaid, whereof the ſaid William, after ſuch de. 
livery of the ſaid laſt-mentioned cork, to wit, on the twentieth 
day of November in the year aforeſaid, at London afbreſaid, in the 
pariſh and ward aforeſaid, had notice, and by reaſon thereof the 
ſaid William then and there became liable to pay, and-ought to 
have paid to the ſaid George, the ſum of three hundred and ſixty 
pounds (the fame being at and after the rate of fi pounds ſter- 
ling per ton for each and every of the ſaid fixtyefive tons of 
cork which the ſaid George could and might, and would have 
ſtowed and taken in and on board the ſaid brig or veſſel, and 
part whereof was ſo loaded and put in and on board thereof as 
afareſaid, together with two-third parts of all pilotage, quarantine, 
and port-charges of the faid brig or veſſel during the ſaid voyage; 
and although ſuch pilotage, - quarantine, and port-charges did 
amount to a large ſum of money, to wit, the ſum of twenty pounds 
of lawful money of Great Britain; whereof the ſaid William 
afterwards, to wit, on the day and year laſt aforeſaid,” at London 
aforeſaid, in the pariſh and ward aforeſaid, had notice; yet the ſaid 
William (although often requeſted) had not paid to the faid 
George the ſum of three hundred and ſixty pounds, together 
with the amount of the pilotage, quarantine, and pbrt-charges 
aforeſaid, or any part thereof, but hath hitherto wholly neglected 
and refuſed ſo to do, contrary to the form and effect of the faid ehar- 
ter-party of affreightment, and of the ſaid covenant of the faid Wil- 
liam by him in that behalf made as aforeſaid ; and fo the faid George 
in fact ſaith, that the ſaid William (although often requeſted) 
hath not kept his ſaid covenant fo by him made with the ſaid 
George in that behalf as aforeſaid, but hath broken the ſame, 
and to keep the ſame with the ſaid George hath hitherto wholly 
refuſed, and ſtill refuſes ſo to do, to the damage of the ſaid George 
of five hundred pounds; and therefore he brings his ſuit, &c. 


Pledges, &c. 
IY Drawn by Ms. Tipp. 


Declaration for LONDON, J. Richard Moorſon complains of Anthony 
demurage, at Brough, being, &c. : for that whereas by a certain charter-party 
both loading and of affreightment, indented and made on, &c. to wit, at, &c. by 
againſt 48 the faid — (by the name and addition of Richard Moorſon, 
freighter. of London, owner of the good ſhip or veſſel called the Sally, of 
the burthen of four hundred and ſeventy tons or thereabouts, now 
in the river Thames, whereof John Akenhead is maſter), of one 
— and the ſaid Anthony (by the name and addition of Anthon 7 
ough, of London, merchant), of the other part (one of 
which ſaid charter-parties of affreightment, fealed with the ſeal of 
the ſaid Anthony, the ſaid Richard now brings here into court, 
the date whereof is the fame day and year aforeſaid) : It was wit- 
neſſed that the ſaid owner, for the conſiderations thereinafter men- 
tioned, had granted and letten the ſaid ſhip to freight unto For 

| | al 
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ſald Anthony, who had accordingly hired and taken the ſame for 


the verge and upon the terms and conditions following: where- - 
upon 


the faid owner did thereby, for himſelf, his executors 


and adminiftrators, covenant, promiſe, and agree, to and with the 
ſaid freighter, his executors,” adminiſtrators and affigns, that the 


faid ſhip ſhould, with all convenient ſpeed, depart from and out of 
the river Thames, and directly, as wind and weather would per- 
mit, fail and proceed to Archangel, or fo near theteunto as ſhe 
could ſafely come; where being arrived, and being tight, ſtaunch, 
ſtrong, and well manned, provided, and furnithed, fitting for 
the voyage thereafter mentioned, and ready to load goods, ſhe 


ſhould ſtay thirty running days, if required, to commence and be 


accounted from the day of the faid maſter's giving notice to the 
correſpondents of the faid freighter at Archangel of the ſhip's ar- 
rival at that port, and'of ber Peng ready to load goods; durin 
which time the faid maſter ſhould load, receive, and take on boar 
the ſaĩd ſhip, of and from the faid freighter, his factors or affigns, 
one hundred and fifty-five tons of iron, "eighty tons of tallow, fif- 
ty thouſand matts, and five thouſand ſtandard deals, or other goods 
equal tg the ſaid quantity of deals, or as much of the goods be- 
fore deſcribed as the faid ſhip would reaſonably ſtow and carry in 
her, beſides her tackle, apparel, proviſions, and furniture; and the 
faid thirty days being expired, and the faid ſhip there loaded and 
diſpatched, ſhe ſhould” directly, as wind and weather would per- 
mit, fail and proceed to the port of London, and there ſtay twen- 
uld unload and deliver unto the faid freighter, his factors or aſ- 
ſigns, all the goods of him or them loaded on board the faid ſhip 


at Archangel aforeſaid, and fo on ſuch delivery to end her voyage, £ 


the perils and dangers of the ſeas, and reftraints of princes and 
rulers during the ſaid voyage, always excepted 3 and further, the 
ſaid owner did agree, that the ſaid ſhip ſhould be addreſſed to the 
correſpondents of the ſaid freighter at Archangel, in confidera- 
tion whereof the ſaid freighter did thereby, for himſelf, his exe · 


cutors, adminiftrators, and afligns, covenant, promiſe, and agree, 


to and with the faid owner, his executors, adminiſtrators and aſ- 


r — that he the ſaid freighter, his executors, adminiſtrators and 


ns, ſhould and would load and put on board the faid ſhip at 
Archangel aforefaid, one hundred and fifty-five tons of iron, &c. 


or as much of all the faid goods as the faid ſhip could reaſonably | 
ſtow and carry as aforeſaid, and at the port of London unload 
and diſcharge the ſame out of her the whole within the ſeveral 


days above limited for doing thereof, or days of demurage therein- 


a 


after mentioned; and alſo well and culy Pray. or cauſe to be paid 
| rators and affigns, in 
full, for the freight and hire of the ſaid ſhip for the voyage afofe- 
ſaid, the full and juſt ſum of fix hundred pounds ſterling, and 
pay the ſame in manner following, to wit, one half part thereof 


unto the ſaid owner, his executors, admini 


at and immediately on the unloading and delivery of the faid goods 


at the port of London, and the remainder within three months 


Vol. III. 22 then 
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3 days, if required, 2 which time the ſaid maſter. 
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then next following, with average accuſtomed, and two- third parts 
of all port-cbarges and pilotage that ſhould ariſe on the faid ſhip 
at and from Archangel to the time ſhe ſhould: be entirely unloaded 
of the ſaid goods; and the ſaid freighter did alſo agree, that after 
the ſeveral quantities of goods above-mentioned ſhould be ſhipped 
and properly ſtowed on board the ſaid ſhip, the ſaid maſter might 
load and take on board her ſuch goods as he ſhould think proper, 
provided always, that it ſhould and might be lawful to and for the 
ſaid freighter, his factors, or aſſigns, to keep the faid ſhip 
on demurage, at his loading and unloading ports, ten days 
at each place if required, over and beſides the ſeveral days 
above limited for her ſtay at the fame, he or they paying unto the 
faid owner, or his aſſigns, the ſum or value of three pounds ten 
ſhillings ſterling per day, day by day, as the ſame ſhould grow 
due, any thing aforeſaid to the contrery notwithſtanding, as in and 
by the faid charter- party of affreightment (relation being there- 
unto had) will amongſt other things more fully and at large ap- 
pear: And the ſaid Richard in fact faith, that the ſaid ſhip did, 
with all convenient ſpeed, next after the making of the faid char- 
ter-patty of affreightment, to wit, on, &c. depart from and out 
of the river Thames, and did directly, as wind and weather would 
permit, fail and proceed to Archangel in the faid charter-party of 
affreightment mentioned, and that the ſaid ſhip or veſſel being 
there arrived, being tight, ſtaunch, and ſtrong, and well manned, 
provided, and furniſhed, fitting for the voyage in the ſaid char- 
ter- party of affreightment mentioned, and ready to load goods; 
the ſaid maſter did afterwards, to wit, on, &c. give notice to the 
correſpondents of the faid freighter at Archangel aforeſaid (to 
whom the ſaid ſhip was addreſſed), of the ſaid ſhip's arrival at that 
port, and of her being ready to load goods in manner aforefaid : 
And the faid Richard in fact further ſays, that the ſaid ſhip being 
thereto required, did ſtay at Archangel aforeſaid thirty running 
days, commencing and being accounted from the day of the ſaid 
maſter's giving ſuch notice as aforeſaid (being the time above 
limited for her ſtay at the ſame) ; and alfo eight, days over and 
beſides the thirty running days (being ſo long kept on demurage 
there by the ſaid Anthony, his factors or aſſigns, during which re- 
ſpective times the ſaid maſter did bad, receive, and take on board 
the ſaid ſhip of and from the ſaid: Anthony, bis factor or aſſigns, 
a certain cargo, conſiſting of one hundred and fifty- five tons, &c. 
and that, at the expiration of the reſpective times aforeſaid, the ſaid 
ſhip being there loaded and diſpatched, did directly, as the wind 
and weather would permit, fail and proceed to the port of Lon · 
don, and there, to wit, at the port of London aforeſaid (being 
thereto required), did ſtay twenty running days (being the time 
above limited for her ſtay at the fame), and alſo fix days over and 
beſides the {aid twenty running days (being fo long kept on de- 
murage there by the fig Anthony, his factors and atfigns), during 
which ſaid laſt- mentioned times, the ſaid maſter unloaded and 


delivered unto the Aid Anthony, his factors or aſſigns, all ay 
| | "i goods 
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ds by him or them loaded on board the ſaid ſhip at Arch- 
angel aforeſaid, and ſo on ſuch delivery ended her faid> voyage, 
to witz; at, &c.; and although the faid Richard, from the time 
of the making of the ſaid charter- party of affreightment, hither- 
to hath always well and truly obſerved, performed, and fulfilled, 
and kept all and ſingular the covenants, clauſes, and agreements 
therein contained on his. part and behalf to be obſerved; perform- 
ed, fulfilled, and kept; yet, proteſting that the. faid Anthony 
hath not well and truly obſerved, performed, and kept any thing in 
the ſame contained on his part and behalf to be obſerved; performed, 
fulfilled, and kept; in fact the ſaid Richard faith, that the ſaid An- 
thony did not, during the reſpective times the ſaid ſhip was ſo kept 
on demurage as aforeſaid, or either of them, pay unto the - ſaid 
Richard or his affigns the ſum or value of three pounds ten ſhil= 
lings ſterling per day, day by day, as the ſame did grow due, or 
any part thereof, nor hath he at any time fince hitherto paid the 
ſame, or any part thereof to the ſaid Richard, but hath hitherto 
wholly refuſed and neglected fo to do, and therein wholly failed 
and made default, contrary to the form and effect of the ſaid char- 
ter · party of affreightment, and of the ſaid covenant of the ſaic 
Anthony by him in that behalf made with tlie ſaid Richard in 
manner and form aforeſaid, to wit, at, &c. : and fo the ſaid Rich- 
ard in fact ſays, that the ſaid Anthony (although often requeſted, 
& c.) hath not kept his ſaid covenant: ſo by him made with the 
faid Richard as aforeſaid, but hath broken the fame, and to keep 
the ſame with the ſaid Richard hath hitherto wholly refuſed, and 
ſill refuſes ſo to do, to the damage, &c. of eighty pounds; and 
therefore, &&c. | _ DrawnbyMxr. T1pp, 


GW 


| LONDON, 72 Samuel Hartley, late of the city of Eontdon, Declaration a. 
merchant, was ſummoned to anſwer William Smith, of a plea, gainttthe freigh - 


that he keep with him the covenants made between the ſaid ut on char- 


William and the faid Samuel, according to the force, form, n 
effect of a certain charter · party of affreightment thereof made be- weſt. Indies, 
tween them, &.: and thereupon the ſaid William, by N. G. his and thence to 
attorney, complains, that whereas by a certain charter-party of Oſtend; aver. 
affreightment, &c. &c. (ſet forth the charter-party), as by the gs CL 
id charter-party of affreightment, and the memorandum there- the qefendant's 
under written (reference being thereunto had) will more fully agent, atGuada- 
and at large appear: And the faid William in fact ſaith, that the loupe, took in a 
ſaid ſhip was afloat before the faid firſt day of December 1782, ©"5" - —_— 
and that aſter the making of the ſaid charter-party of affreight- fron rt 2 
ment, he the ſaid William did receive and take on board the faid landed there for 
ſhip (that is to ſay, in the port of London, certain lawful mer- the balance of 
chandizes, being all ſuch lawful merchandize as the ſaid freighter freight, accord- 
or his aſſigns did think fit to ſhip on board thereof), to be carried de reg 
and conveyed in the ſaid ſhip or veſſel from the port of London ee 
aforeſaid, directly to the ſugar colonies in the Welt Indies, and payable in bills 
that the ſaid William afterwards, to wit, on, &. (being thereto at different 
Aa 2 required mes. 
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required by the ſaid Samuel) did ſet ſail and proceed in and with 
the ſaid ſhip or veſſel fo loaden as aforeſaid, from the port of Lon« 
don aforeſaid, directly for the colonies aforeſaid (that is to ſay, 
for Point Petre, in the ifland of Guadaloupe, in the Weſt Indies 
aforeſaid), at which place he the faid William did arrive in and 
with the ſaid ſhip or veſſel on, &c. then next following, and that 
on her arrival there he the ſaid William did immediately diſcharge 
the outward bound cargo thereof, and not being able to procure 
any other loading or cargo, did, by and with the order and direc- 


tion, and at the ſpecial inſtance and requeſt of William Barrow, 


the correſpondent or agent of the ſaid freighter in that behalf, take 
in a complete loading or homeward bound cargo, conſiſting of 
French troops, ſtores, and proviſions, _ ſuch a loading or 
cargo as the ſaid W. B. did think proper to ſhip on board thereof, 
to be tranſported, carried, and conveyed in the ſaid ſhip or veſſel 
from the iſland of Guadalou aforeſaid, to a certain port on the 
continent of Europe (that is to ſay), to port l' Orient in the 
kingdom of France: and afterwards,- to wit, on, &c. by and 
with the like order and direction, and at the ſpecial inftance and 
requeſt of the ſaid W. B. did ſet ſail, and proceed in and with the 
ſaid ſhip or veſſel ſo loaden as laſt aforeſaid, from the iſland of 
Guadaloupe aforeſaid, to port POrient aforeſaid, at which laſt- 
mentioned port he the ſaid William did arrive in and with the ſaid 
ſhip or veſſel on, &c. then next following, and there did deliver 


| ſuch homeward bound cargo, agreeable to the direction of the ſaid 


W. B. there being no bills of lading thereof; and that afterwards, 
to wit, on, &c. he the ſaid William having delivered the ſaid 


home ward bound cargo, did ſet fail and proceed in and with the 
ſaid ſhip or veſſel from port POrient to the port of London afore- 


ſaid; and that the ſaid ſhip or veſſel did arrive at the ſaid laſt- 
mentioned port on, &c. then next following, and afterwards, to 


wit, on, &c. there received her final diſcharge, and ſo ended her 


ſaid voyage, to wit, at, &c.: And the ſaid William in fact fur- 
ther ſaith, that the money due and payable to the ſaid William for 
the freight and hire of the ſaid ſhip or veſſel according to the ſaid 
charter- party, from the firſt day, &c. next after the making of 
the ſaid charter - party, that is to ſay, from the firſt day, &c. until 
the ſaid thirteenth day of, &c. being the day when the faid ſhip 


or veſſel was finally diſcharged at the port of London aforeſaid, at 


and after the rate of eighteen ſhillings per ton per month, and in 
proportion for a leſſer time than a month, amounted to a large ſum 
of money, to wit, the ſum of two thouſand four hundred and 
eighty-five pounds of Jawful, &c. and which faid ſum of two 
thouſand four hundred and eighty-five pounds ought to have been 
paid to the ſaid William at the periods and in the manner ſet down 
and deſcribed in the faid charter-party of affreightment (that is to 
ſay), two months of the ſaid freight in advance in one or more 
good bill or bills payable within two months next after the day of 


the commencement of the ſaid freight; the ſecond payment thereof 


up to the day of the ſaid ſhip's arrival at her firſt loading port —— 
7 e 
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Weſt Indies, in like bill or bills of exchange in London, drawn 
immediately on her arrival at ſuch loading port, payable at ſixty 
days fight, and the remainder of the ſaid freight in ſimilar bill or 
bills, payable in ſixty days next after the ſaid ſhip's final diſcharge 
at the port of London, together with port charges, &c. whatſo- 
ever, from the day the faid ſhip did break ground in the ſaid port 
of London aforeſaid, until her final diſcharge from the ſaid port 
(and which faid port charges, &c. amounted to a large ſum of 
money, to wit, the ſum of forty-ſix pounds of lawful, &c.) of 
all which faid ſeveral premiſes the ſaid Samuel, after the ſaid ſhip 
or veſſel was finally diſcharged, at, &c. to wit, on, &c. at, &c. 
had notice: And although he the ſaid Samuel did pay two months 
of the ſaid freight, amounting to the ſum of four hundred and 
ſeventy-ſeven pounds in advance, according to the tenor and effect 
of the ſaid charter-party of affreightment in that behalf, yet the 
reſidue of the ſaid freight, together with the port charges, &c. 
amounting to the ſum of two thouſand and fifty four pounds, or 
either of them, or any part thereof, have not been paid to him 
the ſaid William, but the ſame, and every part thereof are ſtill 
due and owing, and in arrear to him the ſaid William, to wit, 
at, &c. contrary to the form and effect, &c. (Conclude ſame as 
laſt precedent). | | G. Woop. 


Plaintiff obtained a verdict for two thouſand and forty-four pounds nineteen ſhillings 
and ninepence three farthings. | | 


LONDON, FS. Patrick Stafford, late of, &c. mariner, was Declaration in 
ſummoned to anſwer Robert Haden and David Richardſon, aſ- covenant againſt 
ees of the debts, goods, and effects which were of Thomas = 3 = 
Seamark, a bankrupt, according to the form of the ſtatutes made agnes of the 
and now in force concerning bankrupts, of a plea, that he keep freighter, who 
with the ſaid Robert and David the covenants made between the had become 
faid defendant, and the ſaid T. S. and his affigns, according to the bankrupt, tor not 
form and effect of a certain charter-party of affreightment made cg 45 Plain” 
between them, &c.; and thereupon the ſaid plaintiffs by C. D. 8 ace 
their attorney, complains, that whereas by a certain charter-party- cording to the 
of affreightment, made before the ſaid T. S. became a bankrupt, cbarter-party, © 
to wit, on, &c. at, &c. between the ſaid defendant, by the name 8 N 
and addition of Patrick Stafford, maſter of the you ſhip or CS oleic 
brigantine called the Sally, burthen one hundred and twenty tons. tiff loſt ſundry 
or thereabouts, now in the river Thames, of the one part, and profits, and was 
the ſaid T. S. by the name and addition of Mr. T. S. of London, Put to expence. 
merchant, of the other part (the counterpart of which ſaid char- . 
ter-party, ſealed with the ſeal, &c.) : It is witneſſed, &c. (ſet 
forth the charter-party) as by the ſaid charter-party more fully 
appears; and the ſaid plaintiffs further ſay, that afterwards, to 
wit, on, &c. he the ſaid T. S. did load the ſaid brig, in the ſaid 
river Thames, with a full and complete cargo of ſundry goods and 
merchandizes of great value, to wit, of the value of five thouſand 
| A a 3 pounds, 
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pounds, according to the form and effect of the ſaid charter. 
party; and the faid plaintiffs further ſay, that although the ſaid 
brig did fail and proceed with the ſaid cargo towards Penſacola, in 
North America; and although the ſaid T. S. always well and 
truly obſerved, performed, and fulfilled and kept all and ſingular 
the covenants, clauſes, and agreements in the ſaid charter- party 
contained, on his part and behalf to be obſerved, — 
fulfilled, and kept: Vet proteſting that the faid defendants hath 
not well and truly obſerved, performed, fulhlled and kept any of 
the covenants, 2 and agreements-in the faid charter- party 
contained, on his part and behalf to be obferved,' performed, ful- 
filled, and kept; in fact the faid plaintiffs ſay, that although the 
faid defendant ought to have proceeded, and was directed to pro- 
ceed with the faid cargo in the faid brig, in his ſaid voyage to 
Penſacola, in the faid charter-party mentioned, accordiag to the 
form and effect of the ſaid charter-party, yet the ſaid defendant 
wholly neglected and refuſed to proceed with the ſaid brig and 
cargo on the faid voyage to Penſacola, according to the form and 
effect of the faid charter-party, and afterwards, and before the [aid 
T. S. became a bankrupt, to wit, on, &c. fold and diſpoſed of 
the ſaid cargo, being of great value, to wit, of the value of five 
thouſand pounds, at Jamaica, in the Weſt-Indies, by means of 
which ſaid premiſes the ſaid T. S. hath loſt ſundry great gains 
and profits which would have ariſen and accrued to him from the 
ſaid cargo, if the ſame had been fold at Penſacola aforeſaid ; and 
the ſaid T. S. before he became bankrupt, by means of the pre- 
- Miſes was put to great expences, and was greatly injured and dam- 
nified, to wit, at, &c. ; and ſo the ſaid plaintitts ſay, that the ſaid 
defendant hath not kept with the ſaid . 8. before he became 
bankrupt, or with the plaintiffs ſince he became a bankrupt, the 
covenants made between them the {aid defendant, and tne faid 
T. S. and his atligns, but hath broken the ſame, and to keep the 
ſame with the ſaid plaintiffs {till doth refuſe ; damage ſix thouſu.d 
pounds, &c. &c. W. BaTDpWIN. 


Declaration. MIDDLESEX, . The earl of H. was ſummoned, &c, 
Plaintiff was Robert Dale, in a plea, that he keep with the ſaid Robert the 
— ne covenant made by him the ſaid Earl with the {aid Robert, accord- 
3 * to de- ing to the form and effect of certain charter - parties of affreight- 
fendant for a ment thereof made between the ſaid Robert and the {aid Earl; and 
certain ſum of thereupon the ſaid Robert, by S. T. his attorney, complains, that 
money, and de- whereas by a certain charter-party of affreightment, indented, made, 
= 8 and èoncluded on, &c. to wit, at, &c. between the ſaid Robert, 
4A ſhould a. by the name and deſcription of Robert Dale, of the pariſh oh, &c. 
riſe, ſuch as pi- owner of the good brigantine or veſlel called, &c, Britiſh built, 


a mY of the burthen of one hundred and twenty tons, or thereabouts, 
charges . pb - 

and if defendant kept the ſhip over the time agreed for, he was te allow plaintiff ſo much er month; 
the ſhip was detained three months longer than ſhe was let for, which de ſendant not only refufcs to 


allow for, but reſuſes to pay the expences that accrued for pilotage, &c. th 
| en 
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then in the river Thames, of the one part, and the ſaid Earl, by 
the: name and deſcription of the fight honourable the ear] of H. 
of the other part (one part of which faid laſt- mentioned 
charter-party, ſealed with the ſeal of the ſaid Earl, the ſaid Robert 
now brings into court, the date whereof is the ſame day and 
year aforeſaid): It was gvitnefſed (here copy the charter-party), 
as by the faid charter-party, relation being thereto had, may 
(among other things) more fully and at large appear: x And the ſaid 
Robert in fact ſaith, that at the time of making of the faid charter- 
party, the faid brigantine or veſſel was tight, ſtaunch, and ftrong, 
and completely fitted, equipped, and navigated as in the ſaid char- 
ter-party is mentioned and provided for, and in that ſtate and con- 
dition was had and uſed under the faid charter-party, and for and 
during the ſpace of fix calendar months, for which the fame was 
let to the faid Earl as aforeſaid, and that the ſaid brigantine or 
veſſel did, during that time, proceed on and perform a certain 
voyage, that is to ſay, a certain voyage from the port of L. to the 
port of L. in Jamaica, and in the courſe of that voyage did touch 
and ſtay at divers other ports and places, purſuant and according 
to the directions of the ſaid Earl, the faid freighter of the faid brig 
or veſſel, and of the maſter by him appointed under the ſaid char- 
ter- party; and although he the ſaid Robert well and truly ob- 
ſerved, performed, fulfilled, and kept all and ſingular the cove- 
nants, clauſes, and agreements in the ſaid charter-party contained, 
on his part and behalf to be obſerved, performed, and tulfilled, and 
kept, to wit, at, &c.; yet proteſting that the ſaid Earl hath not 
obſerved, performed, fulfilled, and kept any thing in the ſaid 
charter-party contained, on his part and behalf to be performed 
and fulfilled, the ſaid Robert in fact faith, that although certain 
ort charges and pilotage aroſe and accrued to the faid veſſel dur- 
ing her aforeſaid employ under the ſaid charter - party, and during 
the ſaid ſpace of fix calendar months, for which the ſaid veſſel was 
ſo let as aforeſaid, and in the ſaid charter- party mentioned, whereof 
the ſaid Earl had notice; yet the ſaid Earl did not bear, pay, or 
defray, nor hath he as yet borne, paid, or defrayed ſuch port 
charges and pilotage, or any part thereof, but omitted and neg- 
jected fo to do, contrary to the tenor and effect of the ſaid char- 
ter-party, and of the covenant of the faid Earl in that behalf made 
as aforeſaid, whereby de the faid Robert was and hath been 
obliged to bear, pay, and defray the faid port charges and pilotage, 
amounting in the whole to a large ſum of money, to wit, the ſum 
of forty pounds of lawful money of Great Britain, himſelf, and 
out of his own proper monies, to wit, at, &c.z and the ſaid 
Robert in fact further ſaith, that the. ſaid charter party having 
been ſo made and entered into as aforeſaid, certain alterations took 
place, and were made by him the faid Robert in the ſaid veſſel, in 
the ſaid charter-party mentioned, for accommodation, and otherwiſe 
at the requeſt and by the directions of the ſaid Earl, as ſuch freighter 
of the ſaid veſſel as aforeſaid, to wit, at, &c.; and that the 
Charges of ſuch alterations amounted in the whole to a large * 
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of money, to wit, the ſum of thirty pounds, of like lawful money 


of Great Britain, whereof the ſaid Earl had notice, to wit, at, &c.; 
yet the ſaid Earl hath not as yet paid or defrayed the faid charges 
of the ſaid alterations, or any part thereof, Ga he ſo to do hath 
hitherto wholly refuſed, and the ſame are ſtill wholly due and ow. 
ing from the ſaid Earl unto him the ſaid Robert, contrary to the 
tenor and effect of the ſaid charter-party, and of the covenant of 
the ſaid Earl in that behalf made as aforeſaid, - to wit, at, &c. : 
and the ſaid Robert in fact further ſaith, that although the aig 
Earl thought proper to detain and keep, and did accordingly de- 
tain and keep the ſaid brig in the ſaid charter-party mentioned, for 
the purpoſes in the faid charter-party in that behalf mentioned, to 
wit, for the purpoſes of private accommodation, and of pleaſure, 
for a long ſpace of time, to wit, for the ſpace of three months 
longer than the faid ſix calendar months in the ſaid charter-party 
mentioned, whereby he the ſaid Earl became liable to pay to the 
ſaid Robert, a large ſum of money, to wit, the ſum of one hun- 
dred and ten pounds of like lawful money, being at and after the 
rate of one hundred pounds of like lawful money of Great Britain, 
and fo proportionably for a leſſer time than a month for all ſuch 
time as the ſaid veſſel was ſo detained over and above the ſaid fix 
calendar months as aforeſaid, whereof the ſaid Earl had notice, 
and was requeſted to pay ſuch money unto him the ſaid Robert, 
to wit, at, &c.; yet the ſaid Earl hath not as yet paid to the ſaid 
Robert the ſaid ſum of money ſo to him due and payable, for and 
in reſpect of the ſaid brig being ſo detained by the ſaid Earl for 
ſuch time as aforeſaid, over and above the ſaid fix calendar months 
in the ſaid charter-party mentioned, or any part thereof, but he ſo 
to do hath hitherto wholly neglected and refuſed, and the ſaid laſt- 
mentioned ſum of money is ſtill due and owing from the ſaid Earl 
unto him the ſaid Robert, contrary to the tenor and effect of the ſaid 
charter-party, and of the covenant of the ſaid Earl in that behalf 
made as aforeſaid, to wit, at, &c.; and the ſaid Robert in fat 
further ſaith, thatalthough certain other port charges and pilotage 
accrued during ſuch further time of employ of the ſaid brig, whereof 
the ſaid Earl had notice, to wit, at, &c.; yet the ſaid Earl did 


not pay or defray, nor hath he as yet paid or defrayed the ſaid laſt- 


mentioned port charges and pilotage, or any part thereof, but 
neglected and wake Toes ſo to do, — — tenor and effect of 
the ſaid charter- party, and of the covenant of the ſaid Earl, in that 
behalf made as aforeſaid, whereby he the ſaid Robert was and hath 
been forced and obliged to pay and defray the ſaid laſt-mentioned 
port charges and pilotage, amounting in the whole to a large ſum 
of money, to wit, the ſum of forty pounds of like lawful money, 
himſelf, and out of his own proper monies, to wit, at, &c. &c.: 
And whereas by a certain other charter-party, (go on as in the firſt 
Count till you come to this x mark, then proceed), and the ſaid 
Robert avers, that at the time of the making of the ſaid laſt-men- 


tioned charter- party of affreightment, the ſaid brigantine or veſſel 


therein mentioned was tight, ſtaunch, and ſtrong, and was had 77 
uſe 
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uſed by the ſaid Earl under the ſaid laſt · mentioned charter- party, 
and for and during the ſaid ſpace of ſix calendar months, for which 
the ſame was ſo let as aforeſaid, and was during all that time com- 
pletely fitted, equipped, and navigated as in the ſaid laſt- men- 
tioned charter- party is ſtipulated and agreed upon; and although 


he the faid Robert well and truly obſerved, performed, and ful- 


filled all and ſingular the covenants, clauſes, and agreements in 
the ſaid laſt- mentioned charter- party contained, on his part and 
behalf to be performed and fulfilled, to wit, at, &c.; yet proteſt - 


ing that the ſaid Earl did not fulfil any thing in the ſaid laſt- men- 


tioned charter - party contained, on his part and behalf to be per- 
formed and fulfilled, the ſaid Robert in fact ſaith, that the ſaid 
brigantine in the ſaid laſt-mentioned charter-party, her tackle, 
apparel, furniture, and appurtenances were not, nor were any or 
either of them, or any part thereof, at or before the expiration of 
the ſaid ſix calendar months in the ſaid laſt mentioned charter- party 
ſpecified, delivered up to him the ſaid Robert, at the ſaid port of 
London aforeſaid, or elſewhere, in the like good order and con- 
dition the ſame was and were at the time of making the ſaid 
laſt· mentioned charter- party, reaſonable uſe, wear, and tear, and 
the damages and caſualties of the ſeas, and all unavoidable acci- 
dents excepted, or in any other order and condition, but on the von- 
trary, the ſaid Robert in fact further faith, that the ſaid laſt- men- 
tioned brigantine, and her ſaid tackle, apparel, furniture, and ap- 
purtenances were not delivered unto him the ſaid Robert until and 
for a long ſpace of time after the expiration of the ſaid ſix calendar 
months in the ſaid laſt-mentioned charter- party ſpecified, to wit, 
fof the ſpace of fix weeks, after the expiration of the ſaid ſix calendar 
months, and were during all that time kept and detained and with» 
held from him the ſaid Robert, by and through the neglect, omiſ- 
ſion, and default of the ſaid Robert, and not by any dangers or ca- 
ſualties of the ſeas, or gnavoidable accident, contrary to the tenor 


and effect, intent and meaning of the ſaid laſt-mentioned +charter- ' 


party, and of the covenant of the ſaid Earl in that behalf made as 
aforeſaid, to wit, at, &c. whereby he the ſaid Robert, during all 
the time that the ſaid laſt-mentioned brigantine or veſſel was ſo kept 
and detained: from him, over and above the ſaid ſix calendar months 
for which the ſame was ſo let as aforeſaid, loſt, and was deprived 


of the uſe of the ſaid laſt-mentioned brigantine or veſſel, and of 


all profit, benefit, and advantage that would otherwiſe have ariſen 
and accrued to him from the ſame, to wit, at, &c.; and ſo the 
ſaid Robert ſaith that the ſaid Earl, although often requeſted, 
hath not kept his ſaid covenants. ſo by him made with the ſaid 
Robert as aforeſaid, but hath broken the ſame, and to keep the 
ſame with the ſaid Robert hath hitherto wholly refuſed, and till 
refuſes, to the damage of the ſaid Robert of two nuns 2 
. AWES, 


and therefore he brings his ſuit, 


MIDDLESEX, 
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Declaration in MIDDLESEX, to wit. Henry Fletcher, late of, &c. "TY 


covenant on a ſummoned to anſwer unto Thomas Freake, eſquire, of a ple, 
cnartcr-party that he keep with him the covenants made between the ſaid de- 
* e . 2 fendant, and the ſaid plaintiff, according to the force, form, and 
gs 3% 4 for effect of a certain charter-party of affreightment thereof made be- 
freight and pi» tween them, &c.; and thereupon the ſaid plaintiff, by A. B. his 
Jotage, &. attorney, complains, that whereas by a certain deed, called a char. 
ter- party of affreightment, indented and made on, &c. to wit, 
at, &c. between the ſaid plaintiff, by the name of, &c. of the 
one part, and the ſaid defendant, by the name, &c. &c. acting 
herein for and on the part and behalf of Mefirs. Bation, Stephen. 
ſon, and company, of London, bankers, of the other part ; one 
part of which ſaid charter-party of affreightment, ſealed with, &c. 
the ſaid plaintiff brings here into court, the date whereof is the 
fame day and year aforeſaid it was witneſſed that the ſaid plain- 
tiff, for the conſiderations therein mentioned, had granted and 
letten the ſaid ſhip to freight unto the ſaid defendant, who had ac - 
cordingly hired and taken the fame for the voyage upon the terms 
and conditions following: whereupon firſt, the ſaid owner did 
thereby for himſelf, his executors, and adminiſtrators, covenant, 
promiſe, and agree to and with the ſaid freighter, his executors, 
adminiſtrators, and aſſigns, that the ſaid ſhip ſhould with all con- 
venient ſpeed, &c. &c. (the ſhip was to go to Scilly, there to be 
loaded with deals, &c. and was to ſtay there fifteen days, at the 
expiration of which time ſhe was to go to Liverpool, and ſtay 
there ten days in unloading her cargo, and the freighter was to pay 
after the rate of thirty-ſix ſhillings for every hundred of deals, 
and two thirds of port charges, and if they kept the ſhip over 
the days agreed on, they were to pay three pounds a day, &c, 
&c.) as by the ſaid charter-party, relation being thereynto 
had will more fully appear; and the faid plaintiff in fact faith, 
that the ſaid ſhip did with all convenient ſpeed next after the mak- 
ing of the ſaid charter-party of affreightment, to wit, on, &c. 
depart from and out of the river of Thames, and did directly, as 
wind and weather permitted, fail, and proceed to St. Mary's, one 
of the Scilly iſlands, in the faid charter-party of affreightment 
mentioned, and afterwards, to wit, on, &c. arrived at St. Mary's 
aforeſaid ; and being there arrived, and being tight, ſtaunch, and 
ſtrong, and well manned, provided and furnifhed, and fitting for 
the ſaid voyage in the faid charter - party of affreightment men- 
tioned, and ready to load goods the ſhip did ſtay at St. Mary 
aforefaid fifteen running days, and was afterwards kept there by 
the ſaid Meſſrs. Batfon, Stephenſon, and company, their factors 
or aſſigns, thirty days on demurage, over and beſides the ſaid fif- 
teen days, in the whole amounting to forty-five days, during 
which time the ſaid plaintiff did load, receive, and take on board 
the ſaid ſhip of and from the ſaid Meſſrs. Batſon, Stephenſon, and 
company, their factors or affigns, divers, to wit, ſeventy-nine 
thouſand two hundred and fifteen deals, of the ſeveral dimenſions 
in the ſaid charter-party of affreightment mentioned, being all _ 

| cals 
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deals od > pv ry fit to load and put on board her, not exceed- 


ing what the could reaſonably ſtow and carry in her, over and 
belides her tackle, apparel, proviſions and furniture; and the ſaid 


plaintiff in fact further faith, that the ſaid ſhip being ſo loaded and 


diſpatched, did directly, as ſoon as wind and weather permitted, 


.. fail, and proceed to Liverpool aforeſaid, or fo near thereunto as ſne 


could fafety come, and did there unload, and deliver unto the ſaid 
Meſſrs. Batſon and company, their factors or aſſigns, all the faid 


. by them loaden on board the ſaid ſhip as aforeſaid, and fo on 


(uch delivery ended her faid voyage, to wit, at, &c.: And the 
ſaid plaintiff in fact further faith, that the freight of the ſaid deals 
ſo loaded, received, and taken on board the faid ſhip, and fo un- 
loaden and delivered as aforefaid, at and after the rate of thirty-ſix 
ſhillings ſterling per hundred, for each and every hundred, and fo 
in proportion for a leſs number than a hundred thereof, amounted 
to a large ſum of money, to wit, the ſum of, &c, of lawful, &. 
and that two third parts of all charges and pilotage that aroſe on 
the ſaid ſhip, at and from London, to the time of her being unloaded 
as aforeſaid, amounted to another large ſum of money, to wit, the 
ſum of, &c. of like lawful, &c. making together with the ſaid 
ſum of, &c. the further ſum of, &c. ; and although three months 
from the time of unloading of the faid ſhip as aforefaid is long 
lince elapſed, yet the faid defendant, although often requeſted, 
hath not as yet paid the ſaid ſum of, &c; or any part thereof to the 

id plaintiff, but hath hitherto wholly neglected and refuſed fo to 
do; and the ſame and every part thereof ſtill remains and is due 
and owing from the faid defendant to the faid plaintiff, con- 
trary to the form and effect of the faid charter-party of affreight= 
ment, and of the covenant of the ſaid defendant, by him in that 
behalf made with the faid plaintiff in manner and form aforeſaid, 
to wit, at, &c. ; and the ſaid plaintiff in fact further faith, that 
although the ſald Meffrs. Batſon, and company, their factors and 
zue. did keep the ſaid hip on demurage at St. Mary's afore- 
faid, thirty days over and beſides the faid fifteen running days, li- 
mited for her ſtay there in manner aforeſaid, yet the ſaild defend 
ant, although often requeſted, did not, during the ſaid thirty days, 
pay unto the faid plaintiff or his aſſigns the ſum or value of three 
pounds ſterling per day, day, by day, as the ſame did grow due, or 
any part thereof, nor hath he at any time ſince hitherto, paid the 
ſame, or any part thereof, to ſaid plaintiff, but hath hitherto 
wholly fefuled and neglected fo to do, and therein wholly failed 
and made default, contrary to the form and effect of the ſai char- 
ter- party of affreightineat, and of the faid covenant of the ſaid de · 
fendant, by him in that behalf made with the ſaid plaintiff in man- 
ner and form aforeſaid, to wit, at, &c.; and fo the ſaid plaintiff 
in fact ſaith, that the faid defendant, although often requetted fo 
to do, &c. hath not kept his faid covenants ſo by him made with 
the ſaid plaintiff in manner and form aforeſaid, but hath broken 
the ſame, and to keep the ſame with the faid plaintiff hath hither- 


to waolly refuſed, and fill refufes fo to do, to the damage of ſaid 


plaintitt of four hundred pounds; and therefore, &c. = 
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Plea to the laſt And the ſaid Henry, by A. B. his attorney, comes and defends 


dectarations 2it» the wrong and injury, when, &c. and ſays, that the ſaid charter. 
ny 2 * party of affreightment in the ſaid declaration mentioned, is not the 
ant hath paid deed of him the ſaid defendant ; and of this he puts himſelf upon 
the freight, &c.; the country, &c.: And for further plea in this behalf as to the ſaid 
za, that the de- breach of covenant in the ſaid declaration firſtly above aſſigned, 
e 4 8 the ſaid defendant, by leave, &c. according to the form of, &c. 
Sr 'P for the ſaid defendant ſays adtio nom; becauſe he ſays, that the ſaid de- 

thirty days, but fendant hath paid to the ſaid plaintiff all ſuch monies as were be- 


only twelve come due and payable from the ſaid defendant to the ſaid plaintiff 


days, for which for freight and for two-third parts of port charges and pilotage, that 


hepaid g aroſe on the ſaid ſhip at and from London to the time of her bei 
unloaden, according to the form and effect of the ſaid charter- 
party of affreightment, to wit, at, &c. ; and of this he puts him- 
ſelf upon the country, &c. : And for further plea in this behalf as 
to the ſaid breach of covenant in the ſaid declaration laſtly above 
aſſigned, the ſaid defendant, by leave of, &c, as to ſo much there- 
of as relates to the keeping of the ſaid ſhip in the ſaid declaration 
mentioned on demurage at St. Mary's aforeſaid for eighteen days, 
parcel of the ſaid thirty days in the faid declaration mentioned, that 
the ſaidplaintiff ought, &c. actio non; becauſe he ſays that he the ſaid 
defendant did not keep the ſaid ſhip on demurage at St. Mary's 
aforeſaid, for the ſaid eighteen days, parcel as aforeſaid, or of any 
of them, or any part thereof, in manner and form as the faid plain- 
tiff hath above in his ſaid declaration alledged; and of this the ſaid 
defendant puts himſelf upon the country, &c.; and as to the keep- 
ing of the ſaid ſhip in the ſaid declaration mentioned on demurage 
at St. Mary's aforeſaid for twelve days, reſidue of the ſaid thirty 
days, in the ſaid declaration mentioned, the ſaid defendant ſays, 
&. actio non; becauſe he ſays, that he the ſaid defendant hath 
paid to the ſaid plaintiff the ſum of thirty-ſix pounds, being fa 
much money as became due and payable to the ſaid plaintiff for 
and on account of the keeping of the ſaid ſhip on demurage at St. 
Mary's, in the faid declaration mentioned for thoſe twelve days, 
according.to the form and effect of the ſaid charter-party of af- 
freigbem i, to wit, at, &c.; and of this the ſaid defendant puts 


himſelf upon the country, and ſo forth. 
| EpwarD LAW. 


Declaration in LONDON, J. J. D. late of, &c. was ſummoned to anſwer 
covenant on a Jurgen Oſlen, of a plea of breach of covenant; for that whereas 
charter-party by a certain charter-party of affreightment indented, and made on, 
for demurage, &c. to wit, at, &c. in the pariſh of, &c. between the ſaid Jurgen 
Is * Often (by the deſcription of J. O. maſter of the good Ruſſian ſhip 

Stadt Riga, of the burthen of four hundred tons meaſurement or 
thereabouts, and now lying at Plymouth, and bound on a voyage 
outward to the iſle of Teneriffe, and from thence to the iſland of 
St. 'I'homas, in the Weſt Indies), of the one part, and the ſaid 


James Drummond (by the name of, &c. acting herein in — 
ö 5 name 


3 WM 


On CHARTER-PARTIES, &c. | 


names and undertaking for William Herries, George Keith, and 
Co. of Oſtend, merchants and burghers, ſubjects of his imperial 
majeſty, of the other part (one part of which ſaid charter-party of 
affreightment, ſealed, &c. &c.), it was witneſſed that the ſaid 
Jurgen did grant and to freight let unto the ſaid W. H. G. K. 
and Co. the ſaid ſhip or veſſel called, &c. for the voyage and upon 
the conditions thereinafter mentioned; and the ſaid Jurgen, for 
himſelf, his heirs, executors, and adminiſtrators, did thereby 
covenant, promiſe, and agree, to and with the faid James, his 
executors, adminiſtrators, and aſſigns, that the ſaid ſhip, having 
unloaded her outward bound cargo at the ſaid ifland of St. 
Thomas, and being in a fit and proper condition for the voyage 
thereafter deſcribed, ſhould directly fail for and proceed to, &c. 
&c. &c. [the ſhip was to go to * and there take in 
nz home ward bound cargo, and when loaded, return to Oſtend, ſhe 
was to ſtay at the places where ſhe loaded ninety days, and at 
Oftend thirty. Copy the charter- party verbatim] as by the ſaid 
charter- party of affreightment, relation being thereunto had will 
more fully appear: And the ſaid Jurgen in fact ſays, that the ſaid 
ſhip did, after having unloaded her outward bound cargo, and as 
ſoon after as ſhe could be put in a fit and proper condition for the 
voyage in the faid charter - party deſcribed, proceeded to the iſland 
of D. in the Weſt Indies, and afterwards, to wit, on, &c. did arrive 
at the port of R. in the faid iſland of D. ; and that afterwards, to 
wit, on, &c. he the ſaid J. O. gave notice of the arrival of the ſaid 
ſhip at the ſaid port of R. in the ſaid iſland of D. to one D. F. he 
the ſaid D. F. being an agent for the ſaid freighters in the ſaid 
iſland of D. and that the ſaid D. F. ſo being ſuch agent as afore- 
laid, did, according to the covenant in the ſaid charter- party in 
that behalf, to wit, on, &c. declare that the ſaid ſhip was to 
load at D. aforeſaid, that is to ſay, at London aforeſaid, in the 
pariſh of, &c.: And the ſaid J. O. in fact further ſays, that the 
ſaid ſhip did lie at the ſaid port of R. in the iſland of D. aforeſaid, 
for the ſpace of ninety running days, and alſo for ten days and up- 
wards after the expiration of the ſaid ninety running days next 
after the arrival of the faid ſhip at D, aforeſaid, to wit, until and 
upon the nineteenth day of, &c. to receive a cargo; and that the 
faid J. O. was during all that time ready and willing, and the ſaid 
D. F. the agent of the freighters, well knew that the ſaid J. O. 
was during all that time ready and willing to load, take, and re- 
ceive on board the ſaid ſhip from the ſaid freighters or their 1 
a full and complete home ward bound cargo of fugar, cotton, &c. 
&c. as the ſaid ſhip could reaſonably ſtow and carry in her; and 
that the ſaid J. O. was during all that time ready and willing with 
the ſaid ſhip, her boats and crew, to give proper and. cuſtomary 
aſſiſtance in the loading of the faid ſhip, to wit, ar, &c.: But the 
faid J. O. in fact further ſays, that the ſaid freighters did not, nei- 
ther did the ſaid D. F. as agent to the ſaid freighters, or any other 
agent, correſpondent, or aſfigns of the ſaid freighters, within the 
laid ninety running days, or days of demurage, in the ſaid charter- 


party 
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patty mentioned, at the ſaid port of R. in the ſaid iſland of D. 
oad or ſend along-ſide of the ſaid ſhip a full and complete home. 
ward bound cargo of ſugar, &c. &c. as in the ſaid charter-party 
mentioned, or any cargo whatſoever,” but neglected and refuſed 
ſo to do, contrary to the covenant of the ſaid James in the ſaid 
charter-party mentioned, that is to ſay, at, &c.: And the ſaid 
J. O. in fact further ſays, that although the ſaid D. F. as agent to 
the freighters aforeſaid, kept the ſaid ſhip at the port of R. in the 
ifland of D. aforeſaid, on demurage, for the ſpace of ten days 
after the expiration of the ſaid ninety running days, as in the ſaid 
charter-party mentioned: Vet neither the freighters” agents, cor. 
reſpondents, or affigns, have yet paid to him the faid J. O. the 
ſum of ſixty pounds, according to the time in the ſaid charter- 
party mentioned, or any part thereof, but that the ſaid ſum of 
ſixty pounds for demurage as aforeſaid, ſtill remains due and un- 
paid to him the ſaid J. O. contrary to the covenant of him the ſaid 
J. O. in that behalf made as afotefaid, to wit, at, &c.; and ſo the 
ſaid J. O. ſays, that he the ſaid James hath not kept with him the 
covenant ſo made between them as aforeſaid, but hath broken the 
fame, and to keep the fame with the ſaid J. O, the ſaid James 
hath hitherto wholly refuſed, and ſtill doth refuſe, to the damage 
of 5 ſaid J. O. of ten thouſand pounds; and therefore he brings 
ſuit, &c. x | 


Plea to the laſt And the ſaid James, by A. B. his attorney, comes and defends 
declatation: 1ſt, the wrong and injury, when, &c. and prays leave to imparle to 
non off fatum; the faid declaration, and it is granted to him, &c.; and thereupon 


hat the (hi W : a 
«a pack d. . a day is given to the parties aforgſaid to come before our lord the 


her outward king in eight days of St. Hilary, whenſoever our ſaid lord the king 


bound cargo ac- ſhall then be in England, at which day, before our lord the king 
cording to the at Weſtminſter, comes the parties aforeſaid, by their attornies 
_ So bs ag aforeſaid, and the ſaid James defends the wrong and injury, when, 
36, that the ſhip & c. and ſays, that the ſaid charter-party of affreightment in the ſaid 
did not, after declaration mentioned, is not his deed ; and of this the ſaid J. puts 
me was ſo un- himſelf upon the country, &c.: And the ſaid James, for further 
. Ly pat 4p plea in this behalf, by leave, &c. according, &c. ſays actio non; 
—_— 182 becauſe he ſays that the ſaid ſhip, in the faid charteg party men- 
her loading port; tioned, did not unload her outward bound cargo at the ſaid iſland 
4th, that the of T. before ſhe proceeded to the ifland of D. according to the 
plaintiff did not form and effect of the ſaid charter- party; and this, &c.; where- 
2 non 1 » fore, &c. if, &c.: And the ſaid James, for further plea in this 
the ſhip to the behalf, by like leave, &c: ſays, that the ſaid Jurgen ao nen; 
agent of defend- becauſe he ſays that the faid ſhip did not, after having unloaced 


ant; 5th, that her outward bound cargo, and as foon after as ſhe could be put in 


the ſhip unload- | 
ed her cargo at a different port, and was detained by the order ofthe plaintiff, whereby the deſendant 


was prevented from getting a full cargo; 6th, that the ſhip did not with all convenient ſpeed 7ail from 
England for the port of A. B. and that after ſhe failed ſhe arrived at the port of D. where the plaintiff 
kept her a much longer time than was neceſſary for the putting her in proper cond. tion for complet- 
ing her voyage; and that after ſhe was ſo completed ſhe ſa. led to arother port than mentioned in the 
charter · party, whereby the defendants were prevented from procuring any home ward cargo; 7th, 
that defendant's agent did not keep the ſhip on demurage. * | : 


.. 


- 


ix EXCUSE or PERFORMANCE. 


a fit and proper condition for her voyage in the ſaid charter · party 
deſcribed, proceed to the ſaid iſland of D. in manner and form as 
the ſaid Jurgen hath in his ſaid declaration in that behalf above 
alledged ; and of this the ſaid James puts, &c.: And the ſaid 
James, for further plea in this behalf, by leave, &c. ſays, actio 
von; becauſe, NY that the ſaid Jurgen did not give notice 
of the arrival of the ſaid ſhip at the ſaid port of R. in the ſaid iſland 
tothe ſaid D. F. in manner and form as the ſaid J. O. hath in his 
faid declaration above alledged in that behalf, proteſting alſo that 
the ſaid D. F. was not an agent to the ſaid freighters at the ſaid 
iſland of D. in manner and form as the ſaid J. O. hath ia his ſaid 
declaration above alledged; for plea nevertheleſs in this behalf, 
the ſaid J. D. ſays, that the faid David Frager did not as agent 
to the ſaid freighters there declare that the ſaid ſhip was to load 
at Dominica aforeſaid, in manner and form as the ſaid J. O. 
hath in his ſaid declaration in that behalf above alledged; and 
of this he the ſaid James Drummond puts himſelf upon the 
country: And for further plea in this behalf, by leave, &c. ſays, 
that the ſaid J. O. actio non; becauſe he ſays that the ſaid ſhip did 
not unload her outward bound cargo at the ſaid iſland of St. 
Thomas, according to the covenant of the ſaid J. O. in that be- 
half made in the laid 9 but that on the contrary there- 
of the ſaid ſhip, by the orders of the ſaid J. O. failed to and un- 


loaded her out ward bound cargo at the iſland of St. Lucia, in the 


Weſt Indies, and that J. O. wilfully, and without any reaſonable 
and probable cauſe, kept and detained the ſaid ſhip at the iſland of 
St. Lucia, for the ſpace of five months and upwards after her arri- 
val there, and for much longer time than was neceſſary for the 
purpoſe of unloading her outward bound cargo, and putting the 
laid ſhip in a fit and proper condition for her voyage for Dominica, 
as deſcribed in the charter-party, before he proceeded with the 
ſaid ſhip-to_the ſaid iſland of Dominica, by reaſon. of which ſaid 
unneceflary delay of the ſaid ſhip, at the ſaid iſland of St. Lucia, 
and for no other cauſe whatſoever, the ſaid freighters, their agents, 
correfpondents, and afligns were wholly diſabled, and prevented 
from proceeding or loading, or ſending along- ſide the ſaid ſhip any 
homeward bound cargo of ſugars, coffee, cotton, or other pro- 
duce, according to the ſaid coronary „and this, &c.; where- 
fore, &c. if, &c.: And the ſaid J. D. for further plea in this be- 
balf, by leave, &c. ſays, that the ſaid Jurgen ao non; becauſe 
he ſays that the ſaid ſhip in the ſaid charter- party mentioned, to 
wit, on the ſaid twelfth day of April, in the year of Our Lord 
1782, was lying and bring in the port of Plymouth, in the county 


of Devon; and that the ſaid ſhip, being in all things fully and 


completely trimmed, rigged, fitted out, victualled, and manned 
for the ſaid outward voyage. in the ſaid charter-party mentioned, 
did not ſet fail and depart from the port of Plymouth aforeſaid, 
within a reaſonable time from the time of the making the ſaid 
charter · party, but on the contrary thereof the faid Jurgen wilfully 


and without any reaſonable or probable cauſe, kept and * 
5 . | the 


367 


= — — l l —_ \ \ 
PP = AGEL. 3 OY ON ——— — — —— — — — . —— 


= — — — — — gan ny we, = 


. - _ \ \ \ 
_ p - * — * m — — — — 


368 


COVENANT.—PLEA in EXCUSE, &c. 


the faid ſhip at Plymouth from the time of the making of the ſadd 
charter - party, until and upon the ninth day of May then next en- 
ſuing : And the faid J. D. further ſays, that the faid ſhip, being ſo a8 
aforeſaid in all things fully and completely trimmed, rigged, fitted out, 
victualled, and manned for the faid voyage, afterwards, to wit, on the 
faid ninth day of May, in the year of Our Lord 1782, departed 
and ſet fail from the port of Rye aforeſaid upon her ſaid 
voyage in the ſaid charter- party mentioned, and afterwards, to 
wit, on the fifteenth day of June, in the year of Our Lord 1782, 
arrived at the faid iſland of Tenerife: And the ſaid J. D. further 
fays, that the faid ſhip, after her arrival at the iſland of Teneriffe, 
being in all things fully and completely trimmed, rigged, fitted 
out, victualled, and manned for the completion of the ſaid outward 
voyage in the} faid charter-party mentioned, did not ſet ſail and 
depart from the ſaid iſland of T. aforefaid within a reaſonable time, 
trom the time of the arrival of the faid ſhip at the iſland of T. 
aforeſaid ; but on the contrary thereof the ſaid J. wilfully, and 
without any reaſonable or probable cauſe, kept, and detained the 
faid ſhip at the ſaid iſland of T. from the time of the arrival of the 
ſaid ſhip at the faid iſland of T. until and upon the tenth day of, 
&e. then next enſuing : And the ſaid J. D. further ſays, that the 
faid ſhip, ſo being in all things fully and completely trimmed, &c, 
for the ſaid voyage, afterwards, to wit, on, &c. departed and ſet 
fail from the ſaid iſland of T. for and towards the iſland of St. 
Lucia, in the Weſt Indies, and afterwards, to wit, on, &c. arriv- 
ed at the faid iſland of St. L. in the Weſt Indies, and there un- 
loaded her outward bound cargo, and did not arrive at or unload her 
outward bound cargo at the ſaid iſland of St. Thomas, in the ſaid 
charter-party mentioned: And the faid J. D. further ſays, that 

the ſaid J. O. wilfully, and without any reaſonable or probable 

cauſe whatſoever, kept and detained the faid ſhip at the iſland of St. 

L. aforeſaid, for the ſpace of five months and upwards,” that is to 

ſay, until and upon the ſeventeenth day of, &c. after her arrival 

there, and for a much longer time than was neceſſary for the pur- 

poſe of unloading her outward bound cargo, and putting the faid 

thip in a fit and proper condition for ſailing for and towards the 

iſlands of D. or St. L. or any or either of them, in the ſaid 

charter-party mentioned, before he ſet fail and proceeded with the 

faid ſhip to the ſaid iſland of D. as in the ſaid declaration mention- 

ed; by reaſon of all which wilful and unneceſſary delays and de- 

tentions of the ſaid ſhip by the faid J. O. and for no other cauſe 

whatſoever, the faid freighters or their agents, correſpondents, 

and aſſigns at either or any of the faid iſlands of, &c. were wholly 

diſabled and prevented from procuring, or loading, or fending along- 

fide of the ſaid ſhip any homeward bound cargo of ſugar, &c. ac- 

cording to the ſaid charter- party; and this, &c. ; wherefore, &c. 

if, &c.: And the faid J. D. for further plea in this behalf as to the 

ſecond breach of covenant above aſſig ned, by leave, &c. fays, 

actio non; becauſe he ſays that the ſaid D. F. did not, as agent to 

the ſaid freighters, keep the ſaid ſhip at port R. in the ſaid are 
of 


REPLICATION To PLEA 1 EXCUSE, Rc. 

of D. on demurage for the ſpace of ten days, or any part thereof, 
after the expiration of the ſaid ninety running days, in manner 
and form as the ſaid J. O. hath above in his faid declaration in that 
behalf alledged ; of this he the ſaid J. D. puts himſelf upon the 
country, &c. GeorGE Woon. 


Add we faid Jurgen prays a day to imparl to the aid plea, and Imparancexand 
it is granted to him, &c.; and thereupon a day is given to the cont.nuances 

parties aforeſaid to come before our lord the king in fifteen days from term to 
from the day of Eaſter, whereſoever our ſaid lord the king ſhall © 


then be in England, &c. that is to ſay, for the ſaid Jurgen to im- 
par] to the ſaid plea, and then to reply to the ſame, &c. at which 

before our lord the king at Weſtminſter, come the parties 
aforeſaid, by their attornies aforeſaid ; and the ſaid Jurgen prays a 
further day to imparl to the ſaid plea, and it is granted him, &c. ; 
and 'thereupon a further day is given to the parties aforeſaid to 
come before our lord the king on the morrow of the Holy Trinity, 
whereſoever our faid lord the king ſhall then be in England, that 
is to ſay for the ſaid Jurgen to imparl to the ſaid plea, and then to 
reply to the ſame, &c.; at which day, before our lord the king 
at Weſtminſter, come the parties aforeſaid by their attornies 
aforeſaid, and the ſaid Jurgen prays a further day to imparl to the 
fid plea, and it is granted to him, &c. ; and thereupon a further 
day is given to the parties aforeſaid to come before our lord the 
king on the morrow of All Souls, whereſoever our ſaid lord the 
king ſhall then be in England, that is to fay, for the faid Jurgen - 
to imparl to the ſaid plea, and then to reply to the ſame, &c.; at 
which day, before our lord the king at Weſtminſter, come the 
parties aforeſaid, by cheir attornies aforeſaid, and the faid Jurgen 
prays a further day to imparl to the ſaid plea, and it is granted 
him, &c.; and thereupon a further day is given to the parties 
aforeſaid to come before our lord the king in eight days of St. 
Hilary, wherefoever our ſaid lord the king ſhall then be in Eng- 
land, that is to fay, for the ſaid Jurgen to imparl to the faid plea, 
and then to reply to the ſame, &c. ; at which day, before our lord 
the king at Weſtminſter, come the parties aforeſaid, by their at- 
tornies aforeſaid, and the ſaid Jurgen prays a further day to im- 
par] to the ſaid plea, and it is granted to him, &c. ; and there- 
upon a further day is given to the parties aforeſaid, to come be- 
fore our lord the king in fifteen days from the day of Eaſter, &c. 
{and ſo continued to the morrow of the Holy Trinity as before] 
at which day, before our lord the king at Weſtminſter, come the 
parties aforeſaid, by their attornies aforeſaid, and the faid Jurgen, 
as to the ſaid plea of the ſaid James by him firſt above pleaded in 
bar, and whereof the ſaid James hath put himſelf upon the country, 


doth the like, &c. : And the ſaid Jurgen, as to the ſaid plea of the Replication to 


faid James by him ſecondly above pleaded in bar, ſays, that he by 
reaſon of any thing in that plea contained, ought not to be barred 


the laſt. plea, 
that the ſhip did 


port mentioned in the charter-party 3 ad, that plaintiff did not keep the ſhip at her unloading port a 
longer time than was neceffary 3 30, that the detendams were not prevented, from ſuch ſuppoſed de» 


lays of plaintiff's from procuring a cargo. 


COVENANT.—REPLICATION, 


from 232 maintaining his aforeſaid action thereof againſt 
him the ſaid James; becauſe he ſays that true it is that the ſaid 
ſhip in the ſaid charter- party mentioned did not unload her out- 
ward bound cargo at the ſaid iſland of St. Thomas, as the ſaid 
James has in that plea alledged, but for replication in this behalf 
the ſaid Jurgen ſays, that before and at the time of the making of 
the ſaid charter-partv in the faid declaration mentioned, and after- 
wards, it was intended by the ſaid Jurgen that the ſaid ſhip ſhould 
unload her ſaid outward: bound cargo at the ſaid iſland of St, Lucia 
in the faid declaration mentioned, if ſhe ſhould be able to go into 
the ſame, and not at the ſaid iſland of St. Thomas, unleſs the ſaid 
ſhipſhould by any accident be prevented from going into the faid 
iſland of St. 33 to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid ; whereof the ſaid James, before and at the time of 
the making of the ſaid charter-party, to wit, on the twelfth day of 
April, A. D. 1782, at London aforeſaid, in the pariſh and ward 
aforeſaid, had notice: And the ſaid Jurgen in fact further ſays, 
that the ſaid ſhip, not being prevented by any accident from going 
into the ſaid iſland of St. L. did afterwards, to wit, on, &c. there 
arrive, and afterwards, to wit, on, &c. did there unload her faid 
outward bound cargo, to wit, at the ſaid iſland of St. L. before 
ſhe proceeded to the ſaid iſland of D. to wit, at London aforeſaid, 
in the pariſh, &c.; and this, &c. ; wherefore, &c. and his dama- 
ges, on occaſion of the ſaid breaches of covenant in the ſaid de- 
claration above aſſigned to be adjudged to him, &c.: And the ſaid 
J. as to the ſaid plea of the ſaid James by him thirdly above plead- 
ed in bar, and whereof the ſaid James bath above put himſelf upon 
the country, does ſo likewiſe : And the ſaid J. O. as to the faid 
plea of the ſaid James by him fourthly above pleaded in bar, 
whereof the ſaid James hath above put himſelf upon the country, 
he the ſaid J. O. doth fo likewiſe, &c. : And the ſaid J. O. as to 
the ſaid plea of the ſaid James by him fifthly above pleaded in bar, 
ſays, precludi non; becauſe, proteſting that the ſaid plea and the 
matters therein contained, are not ſufficient in law to bar him the 
ſaid J. O. from having and maintaining his ſaid action thereof 
againſt the ſaid James, to which ſaid plea in manner and form as 
the ſame is above made, the ſaid J. O. is under no neceflity, nor 
is he bound by the law of the land to anſwer; for replication, 
nevertheleſs, in this behalf, the ſaid J. O. ſays, that he did not 
wilfully keep and detain the ſaid ſhip at the ſaid iſland of St. L. 
after her arrival there for much longer time than was neceſſary for 
the purpoſe of unloading her outward baund cargo, and putting 
the ſaid ſhip in a fit and proper condition for her voyage for 
Dominica, as deſcribed in the ſaid charter-party, before he pro- 
ceeded with the ſaid ſhip to the iſland of D. in manner and form 
as the ſaid James hath in that plea above alledged; and this he the 
faid J. O. prays may be enquired of by the country, &c. : 
And the faid J O. as to the ſaid plea of the ſaid James by him 
ſixthly above pleaded in bar, ſays, precludi non; becauſe, proteſt- 
ing as to. the ſufficiency of it; for replication, nevertheleſs, in 
this behalf the ſaid J. O. ſays, that the ſaid freighters, or their 

I | e agents, 


i 


DEMURRER, and JOIN DER. 
agents, correſpondents, or aſſigns, at either or any of the ſaid 
ifands of D. &c. & c. were not, by reaſon of any ſuch ſuppoſed 
wilful and unneceſſary delays and detentions of the faid ſhip in the 
faid plea mentioned, and for no other cauſe whatſoever; wholly 
diſabled and prevented from procuring, or loading, or ſending 
alongſide of the ſaid ſhip, any homeward bound cargo of ſugar, 
c. according to the charter-party, in ſaid manner and form as the 
faid James hath in his ſaid plea by him ſixthly above pleaded in 
bar in that behalf alledged; and this the ſaid J. O. prays, &c.: 
And the ſaid J. O. as to the ſaid plea of the ſaid James by him 
ſeventhly above pleaded in bar, and whereof the ſaid James hath 
put himſelf upon the country, does fo likewiſe, &c. | | 
. ; Ha | EN WARD Law. 


hind che foi. Tomes, as to the Gid plea of the Haid J. O. by him Demamen 


aboye pleaded by way of reply to the ſaid plea of the ſaid James, 
by him ſecondly above pleaded in bar, ſays, that the faid replica- 
tion and the matters therein contained are inſufficient in law for 
the ſaid J. O. to have his aforeſaid action thereof maintained againſt 
him the faid James, to which ſaid replication, in manner and form 


aforeſaid made and pleaded, he the ſaid James hath no need, nor is 


he bound by the law of the land to anſwer in that reſpect; and 


this, &c. and prove as the court here ſhall dire& ; wherefore, for 


want of a ſufficient replication in this behalf the ſaid James prays 
judgment, and that the ſaid J. O. may be barred from having and 
maintaining his aforeſaid action thereof againſt him the ſaid James: 
And as to the faid plea of the ſaid J. O. by him pleaded by way of 
reply to the faid plea of the ſaid James by him pleaded in bar, and 
whereof the ſaid J. O. hath above prayed it may be enquired of 
by the country, he the ſaid James doth ſo likewiſe: And as to the 
ſaid plea of the ſaid J. O. by him above pleaded by way of reply to 
| the ſaid plea of the ſaid James by him ſixthly above pleaded in bar; 
a 2 the ſaid J. O. hath above prayed may be enquired, 
c. &e. 2 


GkOROGE Woop. 


And the faid J. O. for that he hath in his ſaid plea by him joindet; 
? | 


above pleaded by way of reply to the ſaid plea of the ſaid James 
by him ſecondly above pleaded in bar, alledged ſufficient rhatter in 
law for him the ſaid J. O. to have and maintain his aforeſaid action 
againſt him the ſaid James, which he the ſaid J. O. is ready to 
verify and prove as the court, &c. and which faid matter the ſaid 
James hath not denied, nor in any wiſe anſwered thereto, but 
wholly refuſes to admit the verification thereof, the faid J. O. as 
ore prays judgment and his damages, on occaſion of the ſaid 
breaches of covenant in the ſaid declaration above affigned to be 
adjudged to him, &c. | 
„ . EpwaR D Law. 


Plaintiff obtained a verdict for 3, 3 öl. 
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372 | | COVENANT on 


By the Faſt in- LONDON, to wit. The united company of merchants of 
dia Company on England, trading to the Eaſt Indies, complain of F. G. of I. 
a charter party. mariner, being, &c. of a plea of covenant broken: for that where. 
as, by a certain charter indented of affreightment made the twen. 
ty- firſt of October 1736, at L. aforeſaid, in the pariſh, &c. be. 
tween R. N. eſquire, and 8. W. merchant, by the names of, &c, 
part owners of the good ſhip called the Suſſex, of London, which 
the ſaid part owners affirmed to be of the burthen of four hundred 
and ninety tons or upwards, then riding at anchor in the river of 
Thames; and the ſaid F. G. by the name of, &c. of the other 
part (one part of which ſaid charter-party, indented and ſealed 
with the ſeals of the ſaid R. S. and F. the faid united company 
brings here into court, the date whereof is the ſame day and year): 
It is witneſſed that the ſaid part owners, for themſelves and the 
reſt of the owners of the ſaid ſhip, and the faid maſter, for him. 
ſelf, his executors, and adminiſtrators, granted and let to freight 
all the ſaid ſhip unto the ſaid united company, and the ſaid united 
company hired and took to freight all the ſaid ſhip for a voyage to 
be made by God's bleſſing as hereafter mentioned in trade, and 
alſo in warfare, as the ſaid company, or any of their governors, 
preſidents, or agents, authorized thereunto by the Court of Direc- 
tors for the time being of the ſaid company, or any other commit. 
tee thereof ſhould require or direct; whereupon the faid part 
owners, for themſelves jointly and ſeverally, and for the reſt of the 
part owners of the ſaid ſhip, and for their reſpective heirs, exe - 
cutors, and adminiſtrators, did, in and by the ſaid charter-party 
indented, in conſideration of the ſum of one thouſand two hun- 
dred and twenty-five pounds, of, &c. by the faid united company, 
to be impreſt or paid to them at the ſhip's arrival at Graveſend 
outwards, in part of the freight and demurage, to grow due in 
reſpect of the ſaid intended voyage, and of the further ſum of three 
thouſand fix hundred and fifteen pounds, to be there likewiſe paid 
by the ſaid company to the ſaid maſter, in full ſatisfaction of and 
for all primage, average, which might otherwiſe become due and 
payable to the ſaid mariners, or for or on account of the ſaid ſhip's 
intended voyage, and for and in conſideration of the con- 
ceſſions and covenants thereinafter, on the part and behalf of 
the ſaid company contained, and every of them covenant, grant, 
and agree, to and with the ſaid united company of merchants tra- 
ding to the Eaſt Indies, their ſucceſſors and affigns, by the ſaid 
charter- party intended, that the ſaid mariners and maſter for the 
| time being, together with the ſhips” officers and ſhip's company, 
bet ſhould, in and during the ſaid intended voyage with the ſaid ſhip 
at ſea, and with the ſaid ſhip, her ſkift and boat in port, together 
with ſuch part of the ſaid ſhip's company as ſhould be neceſlary, 
not exceeding at any one time thirty men, unto, from, and upon 
the land, in as defenſive and offenſive manner in trade, and alſo 


in warfare, if fo required, as aforeſaid, and otherwiſe, at all times 
as occaſion ſhould require, be ready to ſerve, and ſhould _—_ 
| ng'ys 
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CHARTER-PARTIES or AFFREIGHTMENT. 
ingly, honeſtly, faithfully, and manfully ſerve the faid company, 


their factors, and aſſigns ; and the ſaid part owner and maſter did second maſter, 


as aforeſaid jointly and ſeverally covenant and agree, to and with 
the ſaid united company, that the ſaid maſter and the marimers of 
the ſaid ſhip for the time being, during the whole intended voy- 
age, ſhould obſerve ſuch commands, orders, directions, and in- 
ſtructions, as ſhould from time to time be given by the ſaid unit- 
ed company, or their court of directors for the time being, of 
by a committee to be appointed by them or by their governors, 
preſidents, agents, chief factors, or afligns ; and it was. by the ſaid 
charter-party indented further agreed, that the ſaid ſhip, after her 
departure from the Downs, ould (wind and weather permitting, 
and the reſtraint in the ſaid charter- party excepted) directly fail 
to ſuch ports and places in the Eaſt Indies, or other the limits of 
the ſaid company, or elſewhere, as the ſaid company or their court 
of directors for the time being, or a committee appointed by the 
ſaid court for that purpoſe, or the major part of them, ſhould dj- 
rect in writing, and ſhould there, according to ſuch directions, 
fully, duly, and ſafely diſcharge and deliver in manner accuſtomed 
all ſuch bullion, goods, merchandizes, and paſſengers, as ſhould 
be loaden or put on board the ſaid ſhip, and ſhould alſo receive 
and take on board the ſaid ſhip, and well and ſecurely ſtow and 
place therein all ſuch other goods, bullion, merchandizes, and 
paſſengers, as ſhould be loaden or put on board, or tendered to 
be loaden or put on board for or on account of the ſaid united 
company, or by their order, or by the order of any of their preſi- 
dents, agents, Chief, and councils, or others their ſervants, and 
afterwards ſhould fail therewith directly to ſuch other ports, rivers, 
and places, to which the ſaid ſhip ſhould be appointed by the ſaid 
united company, preſidents, factors, or agents, and ſhould, at 
all or any of thoſe other ports or place whereunto ſhe ſhould be fo 
ordered, not only duly and in ſafety diſcharge and deliver in man- 
ner accuſtomed, all ſuch bullion, goods, merchandizes, and paſ- 
ſengers, as the ſaid united company, their preſidents, factors, or 
agents, ſhould lade or put on board, or tender to be laden or 
put on board her for England or elſewhere, leaving ſo much room 
a8 that therein ſhe might over and above the ſame reaſonably 
ſtow and carry her victuals, naval and other ſtores, tackles, and 
apparel, and to the performance of all and ſingular the covenants, 
grants, articles, payments, and agreements therein written, and 
in the indorſements which as well on the part and behalf of the 
faid part owners and maſters, their executors and adminiſtrators 
reſpectiyely, well and truly to be holden, paid, kept, and per- 
formed in all things as therein the ſaid part owners and maſters did 
bind themſelves jointly and ſeverally their joint and ſeveral heirs, 
executors, and adminiſtrators, and the ſhip aforeſaid, with the 
freight, tackle, boats, and apparel of the ſame, unto the faid 
united company and their ſucceſſors and affigns ; nevertheleſs and 
provided, that the ſaid company ſhould not have, exact, or receive 
from the ſaid part owners by or from all or any of the penalties in 
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the ſaid charter-party mentioned, any ſum or ſums of money ox. 
ceeding the value of the ſaid ſhip and approven her freight, de. 
murage, and earnings, and the maſter's private trade; and the (aid. 
united company did alſo bind themſelves, and their ſucceſſors and 
aſſigns, to the bid part owners and maſter, their executors and 
adminiſtrators, as by the ſaid charter-party indented it doth and 


xy appear: And the ſaid united company in fact ſay, that the 
ſai 


ſaid ſhip, at the ſaid time of making the ſaid charter-party afore- 
ſaid, was ſtrong and ſtaunch, and well and ſufficiently fitted with 
boats, maſts, fails, yards, cables, ropes, cords, artillery, and 
other furniture and apparel, and full — for ſuch a ſhip and 
for ſuch a voyage, according to the form and effect of the char- 
ter- party aforeſaid: And the ſaid united company further ſay, that 


before the ſaid F. G. ſet out on the ſaid intended voyage, the 


court of directors of the ſaid united company did direct in writ- 
ing the ſaid F, G. to ſet fail and proceed, as wind and weather 
would permit, to the port of Canton in China, whereto he the 
ſaid H. G. was conſigned, and on his arrival there to deliver to 
Meſſrs. &c. whom the ſaid Court of Directors had appointed to 
be ſupercargoes for managing the affairs of the ſaid united com- 
pany in China, or to ſuch of them as ſhould be there preſent, 


all the treaſure, goods, and effects on board the ſaid ſhip, con- 
ſigned to them by invoice and bill of lading, and the ſaid F. G. 


was to receive all ſuch goods in return of the ſaid cargo of the ſaid 
united company, as they ſhould order on board, and fign bills 
of lading for the fame, and the ſaid F. G. was to follow all other 
the orders agreeable to the ſaid charter- party, and when the ſaid 
F. G. was difpatched by the ſaid ſupercargoes, he was to make 
the beſt of his way in return to England, according to the inſtruc- 


tions which the ſaid ſupercargoes ſhould give him: And the faid 


united company further ſay, that the ſaid F. G. before he ſet out 
on his ſaid intended voyage, was ordered and inſtructed in writ- 
ing by the faid Court of Directors of the ſaid united company, 
then in caſe he ſhould fall in company with any of the outward- ' 


bound ſhipping of the ſaid united company, that he ſhould not ſe- 


parate on any pretence whatſoever, but keep company ſo far as 
their way lay together, except a plain unavoidable neceſſity, or if 
homeward bound he ſhould ſeparate with any ſhip that ſhould be 
diſpatched with him, or that he ſhould fall in company with, until 
he ſhould get to the-weſtward of the Cape of Good Hope, or if 
in caſe of any aſſault by an enemy outward or home ward, he 
ſhould not ſtand by, and to the utmoſt aſſiſt one another in de- 
fence of themſelves, and of the company's eſtate on board ſuch 
concerting ſhips, the ſaid Court of Directors of the ſaid united 


company thould deem them unworthy and incapable of ſerving the 
company any longer; and the faid Court of Directors of the ſaid 
united company in the ſaid inſtructions took notice that they put 


the ſame clauſe into all their captains? inſtructions: And the ſaid 
united company further ſay, that the faid F. G. did, in purſuance 


of the ſaid charter party of freightment in the ſaid ſhip Suſtex, Fr 


' PLEA.—EXCUSE or PERFORMANCE. 


ſal for; and afterwards did arrive at Canton in China; that is to 
fay, on the thirty - firſt of wh 07.37; And the ſaid united com- 


| pany further ſay, that the ſaid | | 
1737, departed this life at Canton aforeſaid, and that the ſaid 
R. A. &c, the ſurviving ſupercargoes and agents of the ſaid unit - 


ed company afterwards, that is to ſay, on the fourth of January 
1737, did diſpatch the ſaid F. G. and the ſaid ſhip, and then and 

e gave him inſtructions in writing to proceed with the ſaid 
ſhip the Suſſex to the ſaid united company's iſland of St. He- 


jena, and from thence to the port of London, taking for the 


ſeeurity of both ſhips to keep company with the Wincheſter 
(a ſhip then belonging to the ſaid united company): and the ſaid 
united company, proteſting that they have performed all things 
contained in the ſaid charter - party on their part to be performed, 
and that the ſaid F. G. hath not performed any thing in the ſaid 
charter - party on his — to be performed, do aver, that the ſaid 

iſpatched and had received his inſtructions 
laſt-· mentioned, that is to ſay, on the fourth of January 1737, did 
depart with the ſaid ſhip from Canton aforeſaid: Yet the ſaid 
F. G. did not faithfully, honeſtly, and manfully ſerve” the ſaid 


F. G. after he was 


united company, nor did proceed with the ſaid ſhip Suſſex to the 


faid ĩſland of St. Helena, according to the true intent and mean · 
ing of the ſaĩd charter- party, and the inſtructions given him by 
the ſaid R. A. &c. ſupercargoes and agents of the ſaid united 


company as aforeſaid: but the ſaid united company further ſay, 


that the ſaid F. G. after his departure with the ſaid ſhip Suſſex 
from Canton aforeſaid, and before his arrival at the iſland of St. 


Helena, that is to ſay, on the eleventh of March 1737, did diſ- 
honeſtly, unfaithfully, and unmanfully, and without any neceſſity, 
and without any good or ſufficient cauſe, voluntarily leave and 
deſert the ſaid ſhip; whereby, and by reaſon whereof, all the 
pu and effects on board the ſaid ſhip of and belonging to the 


united company, of the value of fifty thouſand pounds, were 
entirely loſt, and became of no uſe to the ſaid united company, 
contrary to the form and effect of the ſaid charter-party, and of 
the covenant of the ſaid F. G. therein contained; and fo the ſaid 


F. G. hath broken his covenant aforeſaid, to the damage of 'the 


aid united company of fifty thouſand pounds; and therefore, & . 


on fifteenth of November in 
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AN the ſaid F. G. by A. B. his attorney, comes, &c. and Plea, that the 
faith, that the ſaid united company, actis non, becauſe, as to the ſhip was wreck- 


ſaid breach of covenant aſſigned in this, that the ſaid F. G. did © 


not honeſtly, faithfully, and manfully ſerve the ſaid company, he 
the ſaid F. G. ſays, that the ſaid united company ought not to 


have their ſaid action thereof againſt him, becauſe he ſaith, that 


the ſaid F. G. always, from the time of making of the ſaid char- 


ter · party during all the time the ſaid F. G. continued in the ſer- 


vice of the ſaid united company, according to the true intent and 
meaning of the ſaid charter- party, and of his covenant aforeſaid, 
that is to ſay, at L. aforeſaid; ＋ of this, &c.: And as to the 


b 4 ſaid 
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faid breach of covenant above aſſigned, in not proceeding wi 

the ſaid ſhip Suſſex to the ifland of St, Helena in the ac ng 
ration mentioned, he the ſaid F. G. fays, that after his arrival 
with the ſaid ſhip Suſſex at Canton aforeſaid mentioned in the ſaid 
declaration, and as ſoon as he was diſpatched from them by the 
furviving ſupercargoes and agents as above- mentioned, to wit, 
fourth January 17 37, did with all convenient ſpeed depart and 
fail with the ſaid ſhip Suſſex from Canton aforeſaid in the faid 
refer and proceed with the ſame ſhip in the ſaid yoyage towards 
the iſland of St. Helena, according to the inſtructions and direc- 
tions of the ſaid ſurviving ſupercargoes and agents in that behalf 
given to him as aforeſaid in the ſaid declaration mentioned: But 
the ſaid F. G. further faith, that the ſaid ſhip Suſſex, in her faid 
voyage from Canton aforeſaid towards St. Helena aforeſaid, and 
after her departure from Canton aforeſaid, and before her arrival 
at St. Helena aforeſaid, to wit, on the eleventh of March 1737, 
upon the high ſeas, by force and violence of the wind and tem- 
peſt, was wrecked and loſt in the ſea; by reafon whereof the 
ſaid F. G. could not proceed with the faid ſhip Suſſex to St. He- 
lena aforeſaid, according to the inſtructions and directions of the 
ſaid ſurviving ſurpercargoes and agents in that behalf given to him 
as aforeſaid ; and the ſaid F. G. is ready, &c. ; whereſore, &c.: | 
And as to the ſaid breach of covenant above aſſigned in this, that 
the ſaid F. G. did diſhoneſtly, unfaitbfully, unmanfully, and 
without any neceſſity, and without any good or ſufficient cauſe, . 
voluntarily leave and deſert. the ſaid ſhip Suſſex after his de- 
parture with the ſame ſhip from Canton aforeſaid, and before his 
arrival at St. Helena aforefaid, the ſaid F. G. ſays, that he did 


not diſhoneſtly, unfaithfully, and unmanfully, and without 
any neceflity, and without any good cauſe, voluntarily leave 


and deſert the ſaid ſhip Suſſex, after his departure with the fame 
ſhip from Canton aforeſaid, and before his arrival at the iſland of 
St. Helena aforeſgid, contrary to the form and effect of the ſaid 
covenant in this behalf made; and of this, &c.: And for further 

as to the ſaid breach of covenant above aſſigned in this, that 


the ſaid F. G. did, after bis departure with the faid ſhip Suſſex 


from Canton aforeſaid, and before his arrival at the iſland of St. 


Helena aforeſaid, diſhoneſtly, unfaithfully, and unmanfully, and 
without any neceſſity, and without any good and ſufficient cauſe, 


voluntarily leave and deſert the ſaid ſhip Suſſex, he the ſaid F. G. 
by leave of the court, &c. further faith, that he the ſaid F. G. 
after the arrival of the ſaid ſhip Suſſex at Canton aforeſaid, and 
as ſoon as he was diſpatched from them by the ſaid ſurviving ſu- 
percargoes and agents above-mentioned, to wit, fourth January 
1737; did with all convenient ſpeed depart and ſet fail with the 
ſaid ſhip Suſſex from Canton aforeſaid in the ſaid voyage, and 
proceeded with the ſaid ſhip Suſſex in the faid voyage towards the 
iſland of St. Helena aforeſaid, according to the inſtructions and 
directions of the ſaid ſurviving ſupercargoes and ”m in that 
behalf given as above-mentioned; But the {aid F. G. _—_ 

> 3 | | ith, 


REPLICATION, REJOINDER, 
bich, that the faid ſhip Suſſex, in her ſaid voyage from Canton 


aforeſaid towards St. Helena aforeſaid, to wit, upon the eleventh - 


March 1737, upon the high ſea, by force and violence of the wind 
and tempeſt, was entirely diſabled from proceeding on her faid 
voyage to St. Helena aforeſaid, and was then in imminent danger 
of being loſt in the ſea, and by means of the ſaid tempeſt ſoon 
after ſunk and was loſt in the ſea; by reaſon whereaf the ſaid F. G. 
was then and there neceſſarily and unavoidably, for the neceſſary 
\ preſervation of his own life-and the lives of many failors and ma+ 
riners, and of R. A. &c, two ſupercargoes of the ſaid compan 
then on board the ſaid ſhip Suſſex, forced and obliged with them 
to leave and deſert the ſaid ſhip, ſo being diſabled and in immi- 
nent danger of being ſunk and loſt in the ſea as aforeſaid, to wit, 
at L. aforeſaid, in the pariſh and ward aforeſaid ; and this, &c, ; 


r 8 2 ere as to the fiid plea of tho faid Replication,tha 
proceeding with the ſaid ſhip Suſſex to the iſland of St. Helena, ag eſerted themir. 


in the ſaid declaration by the ſaid F. G. above pleaded, ſay, that 
true it is that the ſaid Ship Suffex, after her departure from Can- 
ton aforeſaid, and before her arrival at'St. Helena aforeſaid, was loſt 
upon the high ſeas: but the ſaid united company further ſay, that 
long before the faid time when the faid ſhip was loſt, to wit, on 


the fifteenth of February 1737, he the faid F. G. did diſhoneſt- 


ly, unfaithfully, and unmanfully, and without any neceffity, and 
without any good or ſufficient cauſe, voluntarily leave and deſert 
the ſame ſhip, in manner and form as the ſaid united | 
have declared againſt; waerefore they pray judgment and their 
damages, by reaſon of the premiſes to be adjudged to them, &c. 
And the ſaid united: company, as to the ſaid ſecond plea of the 


faid F. G. as to the ſaid breach of covenant above affigned in this, 


that the faid F. G. did, after his departure with the ſaid ſhip Suſ- 


ſex from Canton aforeſaid, and before his arrival at St. Helena, 


diſhoneſtly, unfaithfully, and unmanfully, and without 

and ſufficient cauſe, voluntarily leave and deſert the ſaid ſhip 

x, by him above pleaded in bar, ſay, that the ſaid F. G. 
without the cauſe by him in his ſaid ſhip Suſſex from Canton 
aforeſaid, and before his arrival at St. Helena aforeſaid, to wit, on 
the eleventh of March 1737, did. diſhoneſtly, unfaithfully, and 
unmanfully leave and deſert the fame ſhip in manner and form as 
the * company have declared againſt him; and this they 
pray, c. g F . i " 


And the ſaid F. G. as to the ſaid plea of the ſaid united com- Rejoinder an 


pany, in reply to the faid breach of covenant, in not proceeding iffuc. 


with the faid ſhip Suſſex to the iſland of St. Helena aforeſaid, 
ſuith, that he the ſaid F. G. did not diſhoneſtly, unfaithfully, and 
unmanfully, and without any neceflity, and without 9 
and ſufficient cauſe, voluntarily leave and deſert from the ſaid ſhip 
| | = 
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in manner and form as the ſaid united company have above 

Suggeſtion that in pleading alledged; and of this, &c.: And. hereupon the ſaid 
one of the ſhe- united company ſay, that William Smith and R. Wilmot, eſquires, 
_ FR . are ſheriffs of London, and the ſaid William Smith, one of the 
te Viltof rab, ſaid ſheriffs, in his own right, is proprietor and hath intereſt in 
to be directed to and to a ſhare and proportion of the principal ſtock of the ſaid 
the other ſheriff. united company, of the value of one thouſand pounds, and is 2 
member of the ſaid united company; and-this the faid united 

company are ready to verify : and for this cauſe the faid united 

company pray a writ to be directed to the ſaid R. W. eſquire, 

15 the other {ſheriff of London, to cauſe to come here twelve, &c. to 
try, &c. joined between the parties, and becauſe the ſaid F. G. 

doth not deny the aforeſaid allegation of the united company, 

but acknowledges the ſame, it is granted to them; and therefore 

let a jury come, &c. Verdict for plaintiffs for twenty-five thou · 


ſand pounds, 


" £ . A 2 . 
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SHIPS any GOODS. 


Hilary Term, in the twentieth year of the reign king George the 

ITY Second. | + "x 
Declaration a- LONDON, to wit. The London Aſſurance were ſummoned 
_ E to anſwer George Moore of a plea, that they keep with him the 
on a policy of af. SOVEnant made between them the ſaid London Aſſurance, and 
ſuranceof goods, Fureland Mourgue, and Robert Evance Fitzgerald, by the name 
&c. ſhip run a- of Mourgue, Fitzgerald and Co. for and on account of the ſaid 
ground on the George Moore, according to the force, form, and effect of a cer - 
_ rer fl tain deed made by the ſaid London Aſſurance to the ſaid Fuller 
328 and Mourgue, and Robert Evance Fitzgerald, by the name of 
Rr Fitzgerald, and Co. for and on account of the ſaid George 
oore; and thereupon the ſaid George Moore, by Daniel Sill his 
attorney, complains, that whereas, by a certain deed poll, com - 
monly called a policy of aſſurance, made by the ſaid London Aſ- 

| ſurance, and by them ſealed with their common ſeal on the fourth 
a day of December in the year of Our Lord 1772, at London afore- 
ſaid, to wit, in the pariſh of St. Mary-le-Bow in the ward of 
Cheap (which ſaid deed, ſealed with the common ſeal of the ſaid 
London Aſſurance, he the ſaid G. M. brings here into court, the 
date whereof is the ſame day and year aforeſaid), they the ſaid 
Fuller and Mourgue, and Robert Evance Fitzgerald, by the name 
1 - of Mourgue, Fitzgerald, and Co. as well in their own name as for 
- bag out the and in the name and names, &c.: (b) And the ſaid George Moore 
policy. doth aver, that the ſaid ſhip mentioned in the ſaid deed before 
the time of making the ſaid deed, to wit, on the twenty - fourth 

- 


(e) Adiions on policies on ſhips, Scc. are now more frequently afſumpſit than + 
venant, (See Afumpfir, Vol. I.) | | I 
| y 
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day of November in the ſaid year of Our Lord 1772, was in 


good ſafety, to wit, at the coaſt of Valentia aforeſaid mentioned 
in the faid deed, and was then and there loaded with divers goods 
and merchandizes, and that the ſaid goods and merchandizes 
ſo laden on board the ſaid ſhip as aforefaid, were of very large 
value, to wit, of the value of all the money ever inſured 
thereon: And the ſaid George Moore further ſaith, that at 
the time of the making of the ſaid deed, and from thenee- 
forth and until and at the time of the loſs and misfortune 
hereafter mentioned, he was intereſted in the faid goods and 
merchandizes to a large value, to wit, of all the money ever in- 
ſured thereon, to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid ; And the ſaid George Moore further faith, that the faid 
ſhip, with the ſaid goods and merchandizes ſo laden and being on 
board her as aforeſaid, afterwards, to wit, on the ſaid twenty- 
fourth day of November in the faid year of Our Lord-1772, de- 
parted and ſet ſail from the coaſt of Valentia aforeſaid on her 


ſaid voyage towards and for London aforeſaid,” and afterwards 


and before the ſaid goods and merchandizes ſo laden and being on 
board the faid ſhip as aforeſaid could be fafely diſcharged 
and landed at London aforeſaid in the ſaid deed mentioned, 
to wit, on the ſeventeenth day of January in the year of Our Lord 
1773, the ſaid ſhip ſtruck upon the ground in the river Thames, 
in the port of London aforeſaid; by means whereof the ſaid ſhip 
became and was filled with water, and thereby the ſaid goods and 
merchandizes afterwards, to wit, on the ſame day and year laſt 
aforeſaid, and before they could be ſafely diſcharged and landed at 
London aforeſaid, became and were, by means of the misfortune 
aforeſaid, and of the ſaid water of the ſaid river Thames coming 
into the ſaid ſhip and filling the ſame as aforeſaid, wholly da- 
maged, ſpoiled, and deſtroyed, and of no uſe or value to the faid 


George Moore; whereof the ſaid London Aſſurance afterwards, 


to wit, on the ſame day and year laſt aforeſaid, at London afore- 


faid, in the pariſh and ward aforeſaid, had notice, and were then 


and there liable and requeſted by the ſaid George Moore to pay 
him the ſaid ſum of two thouſand four hundred pounds ſo by him 
aſſured in form aforeſaid, according to the form and effect of the 
ſaid deed, and of their covenant in that behalf ſo made by them 
as aforeſaid; Yet the ſaid George Moore in fact faith, that the 
faid London Aſſurance have not paid to the ſaid George Moore 
the faid ſum of two thouſand four hundred pounds, nor any part 
thereof, contrary to the form and effect of the ſaid deed, and of 
their ſaid covenant ſo made by them in that behalf as aforeſaid: 
And fo the ſaid George Moore faith, that the ſaid London Aſſu- 
rance (although often thereto requeſted), have not kept with and 
performed to him their aforeſaid covenant in manner aforeſaid 
made, but have broken the fame, and to perform the ſame have 
| Altogether refuſed, and ſtill do refuſe, to the damage of the ſaid 
; George Moore of three thouſand pounds; and therefore he brings 
- this ſuit, &c, | G. Woop, 


And 


379 


380 
Plea, non fre- And the faid London Aſſurance, by William Brown their at- 


Ci, &c 
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torney, come and defend the wrong and injury, when, &c. and 
ſay, that they bave not broke their covenant with the faid Fureland 
Morgue and Robert Evance Fitzgerald (by the name of Mor- 
ue, Fitzgerald, and Company), for and on account of the ſaid 
George Moore, in manner and form as he the ſaid Geo 
Moore hath above thereof complained againſt them; and of this 
the ſaid London Aſſurance put themſelves upon the country, &c, 
and the faid George Moore doth the like: therefore it is com- 
manded to the ſheriffs that they cauſe to come before our lord the 
king, whereſoever our ſaid lord the king ſhall then be in Eng- 
land, twelve, &c, by whom, &c. and who neither, &c. to recog- 
nize, &e. becauſe as well, &c. the fame day is given to the ſame 


On a policy of LONDON, to wit. The London Aſſuranee were ſummoned 
aGurance, hip to anſwer Robert Butler and Peter Mauger, of a plea that they 


was taken by 


enemies. 


(4) Set out the 
policy. 


keep with them the covenant between them, made according to 
the form and effect of a certain deed made by the ſaid Lon- 
don Aſſurance to the ſaid Robert Butler and Peter Mauger, &c.: 
And thereupon the ſaid Robert Butler and Peter Mauger ſay, that 
whereas, by a certain deed, commonly called a policy of aſſu- 
rance made by the ſaid London Aſſurance, and by them ſealed with 
their common ſeal, on the nineteenth day of May in the year of 
Our Lord 1758, at London aforeſaid, to wit, in the pariſh of St. 
Mary-le-Bow in the ward of Cheap (which ſaid deed, ſealed with 
the common ſeal of the ſaid London Aſſurance, they the faid 
Robert Butler and Peter Mauger now bring bere into court, 
bearing date the ſame day and year aforeſaid), they the ſaid Ro- 
bert Butler and Peter Mauger, by the names of Butler and Mau- 
ger, for George Wombell, ſenior and junior, as well in their own 
names as for and in the name and names, &c.: (2) And the ſaid 
Robert Butler and Peter Mauger further ſay, that the ſaid ſhip 
called the St. Antonio de Padua in the ſaid deed mentioned, be- 
fore and at the time of the making of the ſaid deed, and from 
thenee continually afterwards until and at the time of the capture 
and loſs of the ſaid ſhip hereafter mentioned, was a Spaniſh ſhip, 
and that the ſaid ſhip, after the making of the ſaid deed, to wit, 
on the eleventh day of September in the ſaid year of Our Lord 
1758, ſo being a Spaniſh ſhip, was in ſafety at Majorca in the ſaid 
deed mentioned; and being ſo in fafety, and a Spaniſh ſhip, to 
wit, on the ſame day and year laſt aforeſaid, divers goods and mer- 
chandizes, that is to ſay, one hundred and fixty pipes of oil, of a 
great value, to wit, of the value of two thouſand pounds, were load- 
ed on board the ſaid ſhip or veſſel at Majorca aforeſaid, to be carried 
there in the ſaid voyage from Majorca aforeſaid to Poole in the 
ſaid deed mentioned; and the ſaid goods and merchandizes re- 
mained and continued on board the faid ſhip from thence until and 
at the time of the loſs of the ſame hereinafter mentioned ; and 
that the ſaid George Wombyell the elder and George __w_ 
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well the younger, and one William Barfoot, at the time of the 
loading of the faid goods and merchandizes on board the ſaid ſhip 
25 aforeſaid, and from thence continually until and at the time of 
the loſs of the ſaid goods and merchandizes hereinafter mentioned, 
were intereſted in the ſaid goods and merchandizes to a large va · 
lue, to wit, to the value of one thouſand eight hundred pounds, 
and that the ſaid aſſurance ſo made by the ſaid Robert Butler and 
Peter Mauger as aforeſaid, was ſo made by them for and on the 
account of, and in truſt for the ſaid George Wombwel] the youn · 
ger and William Barfoot, that is to ſay, at London aforeſaid, in 
the pariſh and ward aforeſaid: And the faid Robert Butler and 
Peter Mauger further lay, that the ſaid ſhip, with the ſaid goods 
and merchandizes ſo loaden and being on board her as aforeſaid, 
afterwards, to wit, on the ſame day and year laſt aforeſaid, de- 
parted and ſet fail on her ſaid voyage from Majorca aforeſaid to- 
wards and for Poole aforeſaid, but the ſaid goods and merchan- 
dies, or any part thereof, never did arrive at Poole aforeſaid, but 
on the contrary thereof the ſaid ſhip or veſſel, with the: faid 
and merchandizes fo loaden and being on board her as afore- 
id, failing and proceeding on her ſaid voyage, after her ſaid de- 
parture from Majorca aforeſaid, and before her arrival at Poole 
aforeſaid, to wit, on the ſame eleventh day of September in the 
faid year of Our Lord 1758 aforeſaid, on the high ſeas, with force 
and arms was attacked, ſeized, taken, and carried away by cer- 
tain ſubjects of the ſaid lord George the Second, late king 
of Great Britain, &c.; and the faid goods and merchandizes 
then being and remaining on board the ſaid ſhip, were th 
then and there taken and carried away, and thereby wholly loſt 
to the proprietors thereof; of all which faid premiſes the ſaid 
London Aſſurance afterwards, to wit, on the fifteenth day of 
December in the year aforeſaid, at London'aforeſaid, in the pa- 
riſh and ward aforeſaid, had notice, and were then and there re- 
uired by the ſaid R. B. and P. M. to pay to them one thouſand: 
x hundred and ſixty- ſix pounds of the ſaid one thouſand ſeven 
hundred pounds ſo as aforeſaid aſſured, deducting thirty- four 


pounds, reſidue of the ſaid one thouſand ſeven hundred pounds, 


in reſpect of the loſs aforeſaid, which ſaid one thouſand fix hun- 
dred and ſixty- ſix pounds the ſaid London Aſſurance then and 
there ought to have paid to the faid Robert Butler and Peter 
Mauger, on occaſion of the premiſes aforeſaid, according to the 
tenor and effect of the ſaid deed: yet the ſaid London Aſſurance 
did not then, nor have they at any other time whatſover paid the 
ſaid one thouſand fix hundred and ſixty- ſix pounds, or any part 
thereof, to the ſaid R. B. and P. M. or either of them, but have 
hitherto altogether refuſed, and till do refuſe to pay the ſame, 
and have made default therein, againſt the form and effect of the 
ſaid deed, and their covenant made in that behalf as aforeſaid. 


And whereas by a certain other deed, &c.: And the ſaid Robert ad Count, that 
Butler and Peter Mauger further ſay, that the ſaid ſhip called St. the policy was 


made in truſt 


for O. W. and W. B. that the affureds did labour, &c. but defendant did not contribute, 


Antonio 
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Antonio de Padua in the ſaid deed mentioned, before and at the 
time of the making of the faid deed, and from thence continual 


afterwards until and at the time of the capture and loſs of the ſaid 
ſhip hereinafter mentioned, was a Spaniſh ſhip, and that the ſaid 
ſhip, after the making of the ſaid laſt-mentioned deed, to wit, on 
the eleventh day of September in the faid year of Our Lord 1758, 
ſo being a Spaniſh ſhip, was in ſafety at Majorca in the ſaid laſt. 
mentioned deed mentioned, and being fo in ſafety and a Spaniſh 
ſhip, to wit, on the ſame day and year laſt aforeſaid, divers goods 
and merchandizes, to wit, one hundred and fixty pipes of oil, of 
great value, to wit, of the value of two thouſand pounds, were 
Joaden on board the ſaid ſhip at Majorca aforeſaid, to be carried 
therein the ſaid voyage from Majorca aforeſaid to Poole in the ſaid 
laſt-mentioned deed mentioned, and the ſaid goods and merchan- 


dies remained and continued on board the ſaid laſt. mentioned 


ſhip from thence until and at the time of the loſs or misfortune 
hereinafter mentioned, and that the ſaid George Wombwell the 
elder and George Wombwell the younger, and William Bar- 
foot, at the time of the loading of the ſaid laſt-mentioned goods 
and merchandizes on board the ſaid laſt- mentioned ſhip as afore- 
faid, and from thence continually until and at the time of the 
loſs or misfortune hereafter next mentioned, were intereſted in the 
ſaid laſt-mentioned goods and merchandizes to a large amount, to 
wit, tothe value of one thouſand eight hundred 4 and that the 
ſaid aſſurance ſo made by the ſaid Robert Butler and Peter Mauger 
as laſt aforeſaid, was ſo made by them for and on the account of, and 
in truſt for the ſaid George Womb well the elder and George Womb- 
well the younger, and William Barfoot, that is to ſay, at London 
aforeſaid, in the pariſh and ward aforeſaid: and the ſaid B. R. and 
P. M. further ſay, that the ſaid laſt- mentioned ſhip, with the {aid 
goods and merchandizes ſo loaden and being on board her as 
aforeſaid, afterwards, to wit, on the ſame day and year laſt afore- 
ſaid, departed and ſet fail on her ſaid laſt- mentioned 4 6 e from 
Majorca aforeſaid towards and for Poole aforeſaid, a 5 the 
ſaid laſt- mentioned ſhip or veſſel, with the ſaid laſt - mentioned 

oods and merchandizes ſo loaden and being on board her as afore- 
ſaid, ſailing and proceeding on her ſaid voyage after her ſaid de- 
parture from Majorca aforeſaid, and before her arrival at Poole 
aforeſaid, to wit, on the ſaid eleventh day of September in the 


year aforeſaid, on the high ſeas, with force and arms was attacked, 


ſeized, taken, and carried away by certain ſubjects of the ſaid lord 
George the Second, late king of Great Britain, &c.; and the 
ſaid laſt- mentioned goods and merchandizes then being on board 
the ſaid laſt- mentioned ſhip, were thereby then and there taken 
and carried away: And the ſaid Robert Butler and Peter Mau- 

er further in fact faith, that the ſaid afſured, their factors, 

rvants, and aſſigns, did thereupon afterwards ſue, labour, and 
travel, for, in, and about the recovery of the ſaid laſt-mentioned 
goods and merchandizes, to wit, at London aforeſaid, in the pa- 


riſh and ward aforeſaid, and that the charges thereof to 
| | | a large 
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i large ſum of money, to wit, eight hundred pounds, and tliat the 

faid governor and company, according to the rate and quantity of 

the = in the ſaid laſt- mentioned deed aſſured, became liable, and 

ought to have contributed a large ſum of money, to wit, five 

hundred pounds, to the ſaid charges, that is to ſay, at London 

aſoreſaid, in the pariſh and ward aforeſaid; whereof the ſaid go- 

vernor and company afterwards, to wit, on the firſt day of Janu- 

ary in the year of Our Lord 1761, had notice, and were then 

and there required by the ſaid R. B. and P. M. to contribute the 

faid ſum of five hundred pounds to the charges aforeſaid; ne- 

yertheleſs the ſaid governor and company did not then, nor have 

they at any time © whatſoever contributed the ſaid ſum of 

five: hundred pounds, or any part thereof, to the © aforeſaid 

charges, but have hitherto altogether refuſed, and ſtill do re- — 

fuſe to contribute the ſame, and have made default therein, 

contrary to the form and effect of the ſaid laſt- mentioned deed, 

and of their ſaid covenant made in that behalf as aforeſaid. And 3d Count, did 

whereas, &c. the ſaid R. B. and P. M. further ſay, that the f- Crna 
ſaid ſhip called the ſaid St. Antonio de Padua, in the faid laſt-nien< fn duet n. 

tioned deed mentioned, before and at the time of the making of 

ſaid desd, and from thence continually afterwards,” until and at 

the time of the capture and loſs of the ſaid ſhip hereinafter 

mentioned, was a Spaniſh ſhip, and that the ſaid ſhip after the 

making of the ſaid laſt- mentioned deed, to wit, on the ſaid eleventh 

xy of September 1758, ſo being a Spaniſh ſhip, was in ſafety at 

Majorca, in the faid laſt- mentioned deed mentioned, and being fo 

in ſafety, and a Spaniſh-ſhip,- to wit, on the ſame day and year laſt 

aforeſaid, divers goods and merchandizes, that is ſay, one hundred 

and ſixty pipes of oil, of great value, to wit, of the value of two thou- 

fand pounds, were loaden on board the faid laſt- mentioned ſhip or 

veſſel, at Majorca aforeſaid, to be carried there in the ſaid voyage 

from Majorca aforeſaid, to Poole, in the faid laſt-mentioned deed 

mentioned; and the ſaid laſt-mentioned goods and merchandizes 

remained and continued on board the ſaid laſt · mentioned ſhip from 

thence until and at the time of the loſs of the ſame hereinafter 

mentioned, and that the ſaid George Wombwell the elder, and 

George Wombwell the younger, at the time of the loading of the 

ſaid laſt- mentioned goods and merchandizes on board the ſaid ſhip 

as laſt aforeſaid, and from thence continually until and at the time 

of the loſs of the ſaid goods and merchandizes hereinaſter men- 

tioned, were intereſted in the ſaid goods and-merchandizes to a large 

value, to wit, to the value of one thouſand eight hundred pounds; 

and that the ſaid aſſurance ſo made by the ſaid R. B. and P. M. as 

laſt aforeſaid, was ſo made by them for and on account of and in 

truſt for the ſaid G. W. the elder, and G. W. the younger, that 

is to ſay, at London aforeſaid, in the pariſh and ward aforeſaid, 

and the ſaid R. B. and P. M. further ſay, that the ſaid ſhip with 

the ſaid laſt-mentioned goods and merchandizes fo loaded and be- 

ing on board her as aforeſaid, afterwards, to wit, on the fame day 

and year laſt aforeſaid, departed and ſet fail on her ſaid voyage 

from Majorca aforeſaid, towards and for Poole aforeſaid, but = 

| | lai 


ſmall deductions ; 
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faid laſt-mentioned goods and merchandizes, or any part thereof, 
never did arrive at Poole 27 
faid ſhip or veſſel, with the ſaid laſt· mentioned goods and merchan. 
dizes ſo laden and being on board her as aforeſaid, ſailing and pro. 
ceeding on her ſaid voyage after her departure from Majorca afore« 
ſaid, and before her arrival at Poole aforeſaid, to wit, on the ſaid 
eleventh day of September, in the year laſt aforeſaid, on the high 
ſeas; with force and arms was attacked, ſeized, taken, and carried 
away by certain ſubjects of the ſaid lord George the ſecond, late 


king of Great Britain, &c.; and the ſaid laſt-mentioned goods and 


merchandizes then being and remaining on board the ſaid ſhip, were 
thereby then and there taken and carried away, and thereby wholly 
loſt to the proprietors thereof; of all which faid laſt-mentioned 
premiſes the ſaid London Aſſurance afterwards, to wit, on the ſaid 
fifteenth day of December, in the year laſt aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, had notice, and were 
then and there required by the ſaid Robert Butler and Peter Mau- 
ger to pay to them one thoufand fix hundred and ſixty-ſix pounds, 

| of the ſaid one thouſand ſeven hundred pounds ſo as laſt afore- 
faid aſſured, deducting thirty-four pounds, reſidue of the faid one 
thouſand ſeven hundred pounds, in reſpect of the lofs aforeſaid, which 
faid laſt- mentioned one thouſand fix hundred and fixty-ſtx pounds 
the ſaid London Aſſurance then and there ought to have paid to the 
faid Robert Butler and Peter Mauger, on occaſion of the premiſes 
laſt aforeſaid, according to the tenor and effect of the ſaid laſt- 


mentioned deed ;; yet the ſaid London Aſſurance did not then, nor 


have they at any other time whatſoever, paid the ſaid laſt- men- 
tioned one thouſand fix hundred and fixty-fix pounds, or any part 
thereof, to the ſaid Robert Butler and Peter Mauger, or either of 
them, but have hitherto altogether refuſed, and ſtill do refuſe to 
pay the ſame, and have made default therein againſt the form and 
ect of the ſaid laſt-mentioned deed, and their covenant made in 
that behalf as aforeſaid: And whereas, &c. and the ſaid R. B. 
and P. M. further fay, that the ſaid ſhip called the St. Antonio de 
Padua, in the faid deed mentioned, before and at the time of the 
making of the ſaid deed, and from thence continually afterwards, 
until and at the time of the capture and loſs of the ſaid ſhip here- 
inafter mentioned, was a Spaniſh ſhip; and that the ſaid ſhip, 
after the making of the faid laft-mentioned deed, to wit, on the 
eleventh day of September, in the ſaid year of Our Lord 17 58, ſo 
being a Spaniſh ſhip, was in ſafety at Majorca, in the faid laſt- 
mentioned deed mentioned, and being ſo in _ and a Spaniſh 
ſhip, to wit, on the ſame day and year laſt aforeſaid, divers goods 
and merchandizes, to wit, one hundred and ſixty pipes of oil, of 
great value, to wit, of the value of two thouſand pounds, were 
en on board the ſaid ſhip at Majorca aforeſaid, to be carried 
therein the ſaid voyage from Majorca aforeſaid to Poole, in the faid 
laſt-mentioned deed mentioned, and the faid goods and merchan- 
dizes remained and continued on board the ſaid laſt- mentioned ſhip 
from thence until and at the time of the loſs or mis fortune * 


On GOODS; 


ther mentioned; and that the ſaid G. W. the elder; and G: W. 
the younger, at the time of the loading of the ſaid laſt- mentioned 
and merchandizes on board the ſaid laſt- mentioned ſhip as 
aforeſaid, and from thence continually until and at the time of the 
Joſs or misfortune hereinafter next mentioned, were intereſted in 
the ſaid laſt- mentioned goods and merchandizes to a large value, 
to wit, to the value of one thouſand eight hundred pounds, and 
that the ſaid aſſurance ſo made by the ſaid R. B. and P. M. as 
laſt aforeſaid, was ſo made by them for and on the account of and 
in truſt for the ſaid G. W. the elder, and G. W. the younger z 
that is to ſay, at London aforeſaid, in the pariſh and ward afore- 


ſaid; and the faid R. B. and P. M. further ſay, that the ſaid laſt- 


mentioned ſhip, with the ſaid goods and merchandizes ſo loaden 
and being on board her as aforeſaid, afterwards, to wit, on the 
ſame day and year laſt aforeſaid, departed and ſet fail on her ſaid 
laſt· mentioned voyage, from M aforeſaid 
Pool aforeſaid, — the ſaid laſt - mentioned ſhip or veſſel, with 
the aid laſt- mentioned goods and merchandizes ſo loaden, arid 
being on board her as aforeſaid, ſailing and proceeding on her ſaid 
voyage, after her ſaid departure from Majorca, and before her ar- 
rival at Pool aforeſaid, to wit, on the ſaid eleventh day of Sep- 
tember, in the year aforeſaid, on the high ſeas with force and arms 
Was attacked, ſeized, taken and carried away by certain ſubjects 
of the ſaid lord George the Second, late king of Great Britain, 
&c. and the ſaid laſt- mentioned goods and merchandizes then be- 
ing on board the ſaid laſt- mentioned ſhip, were thereby then and 
there taken and carried away, and the ſaid R. B. and P. M. fur- 
ther in fact ſay, that the ſaid aſſured, their factors, ſervants, and aſ- 
ſigns, did thereupon afterwards ſue, labour, and travel for in and 
about the recovery of the ſaid laſt- mentioned goods and merchan- 
dizes, to wit, at London aforeſaid, in the pariſh and ward aforeſaid; 
and that the charges thereof amounted to a large ſum of money, 


ajorca aforeſaid, towards and for 
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Averment that 
charges of la- 


bour, ' &c. a- 


mounted toJaol. 
and that de- 
fendants refuſed 


to wit, eight hundred pounds, and the ſaid Governor and Company to conuibute. 


according to rate and quantity of the ſum in the faid laſt- men- 
tioned deed aſſured, became liable and ought to have contributed 


a large ſum, to wit, five hundred pounds with faid charges, that 


is to ſay, at London aforeſaid, in the pariſh and ward aforeſaid, 
whereof the ſaid Governor and Company afterwards, to wit, on 
the firſt day of January, in the year ot Our Lord 1761, there had 
notice, and were then and. there requeſted by the faid R; B. and 
P. M. to contribute the ſaid ſum of five hundred pounds to the 
charges aforeſaid ; nevertheleſs the ſaid Governor and Company 
did not then, nor have they at any other time whatſoever contri- 
buted the ſaid ſum of five hundred pounds, or any part thereof, to 
the aforeſaid charges; but have hitherto altogether refuſed, and 


ſtill do refuſe to contribute the ſame, and have made default 


therein, contrary to the form and effect of the ſaid laſt-mentioned 
deed, and of their ſaid covenant made-in that behalf as aforeſaid, 
and fo the ſaid R. B. and P. M. ſay, that the ſaid Governor and 


Company, although often requeſted, have not kept their ſaid co- 


venant ſo made with them, although often requeſted, but have 
Vo. III. Cc | broken 
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broken the fame, and to keep the fame with the faid R. B. an; 
P. M. have hitherto wholly refuſed, and till do refuſe, to the faid 
R. B. and P. M. their damage of two thouſand two hundrel 
pounds; and therefore they bring ſuit, &c, - 


Plea, non infre- And the ſaid (London Afurance,) by Philip Roberts their at. 
r corventienct- torney, come and defend the wrong and injury, when, &e.; and 
ſay, that they have not broke their covenants in the aforeſaid poli- 
cies of aſſurance contained, or any of them, in manner and form 
as the ſaid R. B. and P. M. above complain againft them, and of 
this they put themſelves upon the country, and the ſaid R. B. and 
P. M. do the like; therefore the ſheriff is commanded that he cauſe 
to come before our lord the king, from the day of the Holy Tri. 
nity in three weeks, whereſoever he ſhall then be, in England, 
&c. by whom, &c. and who within, &c. to recognize, &c. 
becauſe as well, &c. the fame day is given to the parties afore- 
faid there, &c. | 


— 


On POLICIES acainsT FIRE. 


Declaration ona MIDDLESEX, F/. J. D. complains againſt T. W. J. W. 

pol.cy of infur- and J. A. being, Fa 2 a —＋ — broken, Rl that 
ance from loſs Sy © . f 

by fire. whereas by a certain deed poll, commonly called a policy of it- 

nu ſurance, made by the faid defendants, and ſealed with their ſeals, on, 

en oo A. D. at ; in the ſaid county of M. which faid deed, 

nc). ſealed, & c.: = is — 3 — = youoy — — 
ance it more appears, which ſai icy of inſurance the fai 

ww J. D. then and — accepted, and the faid J. D. further faith, 

ment of the In- that by the ſaid deed of ſettlement it was and is provided, that the 

ſurance office directors of the ſaid contributionſhip for the time being, or three 

3 of them, ſhould execute all policies, and that all the lawful or- 

porn hs a ders and acts of the directors and truſtees of the ſaid contribution 

opinion, infra, ſhould bind every member thereof, and that the ſaid direQors 

ſhould be indemnified in the execution of their truſts by the faid 

contributionſhip, and fuch indemnity ſhould be firit made good 

out of the effects of the ſaid contributionſhip : And the ſaid J. D. 

further ſaith, that after the making of the aforeſaid deed, now 

brought here into court, and hęfore the expiration of ſeven years 

from the date thereof, the ſaid policy being in full force, to wit, 

on the ſixth of June 1780, the faid brick houſe, &c. in the faid 

policy of inſurance mentioned, being of great value, to wit, df 

the value of three thouſand three hundred pounds, were burnt 

down and demoliſhed by fire, to wit, at the pariſh aforeſaid ; aul 

that notice of ſuch damage by fire forthwith afterwards, to uit 

on the ſaid ſixth of June, in the year laſt aforeſaid, at the pariſh 

aforeſaid, was given by the ſaid J. D. to the then directors of the 

faid contribution, and their proper officers and agents in that be- 

half, according to the form and effect of the ſaid policy of infur- 


ance, and that the directors of the ſaid contributionſhip, tor the 
; { ; 1 3 f ume 


0 wo _  R_ = 


. 
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a Eo 4. as 


Pe 4 


or ASSURANCE acarysr FIRE. 


me being, their officers, agents, workmen, and afligns, did not, 
_ _ of the ſaid contributionſhip, begin to rebuild or re- 


ir the faid brick houſe, &c. 


within ſixty days next after the 


beck houſe, &c. were ſo as aforefaid burnt down and demoliſhed 
by fire, nor have the ſaid directors of the ſaid contributionſhip for 
the time being, their officers, agents, workmen, or aſſigns, pro- 
cured the faid brick houſe, &c. within a reaſonable time after the 
burning down and demolifhing thereof by fire as aforeſaid, to be re- 
built or repaired, and put into as good condition, as the ſame were 
before ſuch fire happened as aforeſaid, except gilding, paint- 
ing, &c.: And the ſaid J. D. further faith, that the monies, ſecu- 
rities, and effects of the ſaid contributionſhip, at the end of ſixty 
days next after the {aid brick houſe, &c. were ſo as aforeſaid burnt 
down and demoliſhed by fire, and continually from thence, 
hitherto were of much greater value than three thouſand three hun- 
died pounds, to wit, of the value of fifty thouſand pounds, yet the 
truſtees or treaſurers, for the time being, of the ſaidTantribution- 
ſhip; have not raiſed, paid, and ſatisfied by and out of the mo- 
nies, ſecurities, and effects of the ſaid contributionſhip, unto the 
fad J. D. the ſaid Tum of three thouſand three hundred pounds, at 
the end of ſixty days next after the faid:brick houſe and offices 


were ſo as aforefaid burnt down 


and demoliſhed by fire, or at any 


time fince as they ought to have done, according to the form and 
effect of the ſaid policy of inſurance ; and fo the ſaid J. D. ſaith, 


that defe although often 


requeſted, have not kept the ſaid 


covenant ſo made with the ſaid J. D. as aforeſaid, but have 
broken the ſame, and to keep the ſame with the ſaid J. D. de- 
fendants have hitherto altogether refuſed, and ſtill do refuſe, to the 
damage of ſaid J. D. of five thouſand pounds; and therefore, &c. 


I doubt whether the words of the po- 
Icy amount to a covenant to bind the 
defendants perſonally to pay the loſs, 
however, in order to affiſt ſuch a con- 
firuQtion, 1 think it may be proper to 
inſert in the declaration (as I have done), 


the proviſion in the ſettlement for the in- 
demnity of the directors, from which, I 
think, an inference ariſes that the poli. 
cies were perſonally to bind them, other - 
wiſe there could be no reaſon for indem - 
nity. » G. Woop. 


' OUR lord the king bath ſent to his truſty and well-loved fr Proceedings i 
rit, 


James Eyre, knight, his chief juſtice of the bench here, his writ, 
| cloſed in theſe words: George the Third, by the grace of God, of 

Great Britain, France, and Ireland, king, defender of the faith, 
and ſo forth; to our truſty and well-beloved fir James Eyre, 


e record and proceſs, as alſo in giving of judgment in a plaint 


ige our chief juſtice of the bench, Er judp Foraſmuch as 
in 


which was in our court before you, and your 


ociates, our juſ- 


tices of the bench, by our writ between Jacob Wood, Charles 


being bankrupts, and Thomas 


Rogers, and Charles John Hemans, aſſignees of the eſtate and 
effects of Joſeph Thomas Lockyer and James Wilder Bream, 


orſley, gentleman, of a plea of 


covenant broken, as it is ſaid manifeſt error hath intervened, to 


the great damage of the ſaid Thomas Worſley, as hy his com- 


Plaint we are informed, we will 


ing that the ſaid error (if any be) 
be 


e 1 


error. 
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be duly amended, and full and ſpeedy juſtice done to the ſaid par- 
ties in this behalf, do command you, that if judgment be given 
thereupon, then you ſend to us diſlinctly and plainly, under your 
ſeal, the record and proceſs of the faid plaint, with all things 
touching the ſame, and this writ, ſo that we may have them in 
eight days of St. Hilary, whereſoever we ſhall then be in England, 
that inſpeQing the record and proceſs aforeſaid, we may cauſe fur. 
ther to be done thereupon for amending the ſaid error as of right, 
and _—_— to the law and cuſtom of England ſhall be meet to 
_ be done. Witneſs ourſelf at Weſtminſter, the third day of De. 
cember, in the thirty- ſixth year of our reign. HiNGesTon, 


Return, The anſwer of fir James Eyre, knight) chief juſtice, within 
: : named. ; 

The record and proceſs of the plaint within mentioned, with all 

things touching the ſame, I ſend before our lord the king, where« 


ſoever, &c. at the day within contained in a certain record to this 
writ annexed, as I am within commanded. James Evas, 


Pleas inrolled at Weſtminſter, before the right honourable fir 


James Eyre, knight, and his brethren juſtices of his majeſty's 


court of common bench, of Trinity Term, in the thirty-fourth 
year of the reign of our ſovereign lord George the Third, by the 

race of God, of Great Britain, France, and Ireland, king, de- 
5 of the faith, and ſo forth.— Roll g6o4—5—6—7—8. * 


Declaration by - London, to wit. Thomas Worſley, late of London, gen- 

aſſignees of a-tleman, was fummoned to anſwer Jacob Wood, Charles Rogers, 

bankrupt in co- and Charles John Hemans, aſſignees of the eſtate and effects of 

Lena >” Joſeph Thomas Lockyer and James Wilder Bream, being bank- 
licy of inſur- P , 2 ö A 4" 

ance againſt Tupts, according to the form and effect of the ſtatutes made and 

fire, on dwell- provided concerning bankrupts, of a plea of breach of covenant, 

ing-houſe, ſtock whereupon the ſaid Jacob Charles and Charles John, by ' Alexan« 

in trade, & oor Anneſley, their attorney, complain, for that whereas by a cer- 

| tain deed poll, commonly called a policy of inſurance, made be- 

fore the ſaid Joſeph Thomas and James Wilder became bankrupts, 

to wit, on the ninth day of March, in the year of Lord 1792, 2 

London aforeſaid, in the pariſh of St. Mary-le-bow, in the ward 

of Cheap, and ſealed with the ſeal of the ſaid Thomas, but which 

ſaid deed poll or policy of inſurance hath been ſince burnt by fire, 

or otherwiſe deſtroyed, and therefore cannot be produced here in 

court by the ſaid Jacob Charles and Charles John: It is wit- 


neſſed that the ſaid Joſeph Thomas and James Wilder, therein 


called Meſſrs. Joſeph Thomas Lockyer and James Wilder Bream, 
No. 33, Taviſtock-ſtreet, linen-drapers, had paid the ſum of 
eleven pounds {ſixteen ſhillings to the Phoenix Aſſurance Com- 
pany, of London, and having agreed to pay, or cauſe to be paid 
to them at their office in Lombard-ſtreet, the ſum of ten pounds 
eleven ſhillings on the twenty-fifth day of March 1793, and the 
| like ſum. yearly on the day aforeſaid, during the continuance - 
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the ſaid policy for inſurance from loſs or damage by fire, not ex- 
ceeding in each caſe the ſum or ſums therein after recited upon the 
property therein deſcribed, in the place or places therein ſet forth, 
and not elſewhere,-unleſs allowed by indorſement previouſly made, 
as ſet forth in the margin, videlicet, on their intereſt in the leaſe 
of their then dwelling-houſe, only brick, ſituate as aforeſaid, not 
exceeding two hundred and ſeventy pounds; houſhold goods there- 
in, three hundred and fifty pounds; printed books therein, forty 
pounds; ſtock: and utenſils therein, ſix thouſand pounds; wearing 
apparel therein, two hundred pounds; plate therein, fifty pounds; 
china, glaſs, and looking-glaſs plates therein, fifty pounds; li- 
quors therein, twenty pounds; mathematical and muſical inſtru- 
ments therein, twenty pounds; and it is by the ſaid deed or policy 
declared, that the intent of the inſurance in the aforeſaid leaſe was 
to cover to the ſaid: Meſſrs. Joſeph Thomas and James Wilder the 
value of their improvements in the aforeſaid buildings, and by the 
faid deed or policy the faid Thomas Worſley: did covenant with 
the ajd Joſeph Thomas and James Wilder, that from the ſeventh 
day of February, in the year of Our Lord 1792, and ſo long as 
the ſaid aſſureds ſhould duly pay, or cauſe to be paid the premium 
aforeſaid, 4t the times aforeſaid, and the truſtees or directors of 
the ſaid company for the time being ſhould agree to accept the 
fame, the capital flock and funds of the ſaid company ſbould be ſub- 
jet and liable to pay to the ſaid aſſureds, his, her, or their heirs, 
executors, and adminiſtrators, all ſuch damage and loſs which the 
faid aſſureds ſhould ſuffer by fire on the property therein men- 
tioned, not exceeding the ſum of ſeyen thouſand pounds, accord- 
ing to the tenor of their printed propoſals delivered with the ſaid 
policy, as by the ſaid deed poll or policy of aſſurance, relation 
being thereunto had will more fully appear: And the ſaid Facob 
Charles and Charles John further ſay, that in the printed propoſals 
mentioned in and referred to by the ſaid policy of aſſurance, it is 
expreſſed and declared, that the ſaid company would not be ac- 
countable for the amount of any loſs or damage ariſing from fire 
cauſed by foreign invaſion, or civil commotion, or by any mili- 
tary or uſurped power; and alſo that all perſons aſſured by the ſaid 
company ſuſtaining any loſs or damage by fire, ſhould forthwith 
giue natice to the company at their office in Lombard. ſtreet, and as 
Joon as. poſſible after, deliver in as particular an account of their 
los or damage 88 the nature of their caſe would admit of, and 
make proof of the ſame by their oath or affirmation, and by their 
boaks of accounts, or other proper vouchers as ſhould be reaſon- 
ably required, and ſhould procure a certificate under the hands of 
the miniſter and churchwardens, and of ſome reputable houſhalders 
of the pariſh, not concerned in fuch loſs, importiug that they wers 
acquamted with the character and circumſtances of the perſon or 
perſons inſured; and do know, or do verily believe that be, ſhe, or 
they really and by misfor tune, without any kind of fraud or evil 
prattice, have ſuſtained by ſuch fire, the loſs and damage therein 
mentioned; and in caſe any difference ſhould ariſe between the aſ- 

Cc 3 | ſured 


Lo amounted aforeſaid, in the pariſh and ward aforeſaid; and that the loſs and 
to ſeven thou- damage which thereby happened and accrued to them the faid 
(aud pourds. Joſeph Thomas and James Wilder amounted to a large ſum of 


Performance of in the pariſh and ward aforeſaid: And the faid Jacob Charles ani 
conditions in the 
printed propo- 
ſals. 


1 — 


1792, burnt, conſumed, loſt, and deſtroyed by fire, which did not hap- 
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fared and the company, touching any lofs or damage, ſuch if. 
ference ſhould be — — to en. judgment and determination of 
arbitrators indifferently choſen, whoſe award in writing ſhould be 
concluſive and binding to all parties, and when any loſs or 
Jhould have bren duly proved, the inſured ſhould immediately re. 
ceive ſatisfaction to the full amount of the fame without al. 
lowance of difcount, or any other deduction whatever: And 
the ſaid Jacob Charles and Charles John in fact ſay, that 
after the making of the faid deed or policy of aſſurance, and 
after the ſeventh day of February, in the year of Our Lord 1%, 
and whilſt the (aid deed or policy remained and continued in full 
force and effect, and before and until, and at the time of the loſs 
hereinafter next mentioned, there were in the dwelling houſe of 
the faid Joſeph Thomas and James Wilder, in the faid deed or 
2 of aſſurance mentioned, divers houſehold goods, printed 
ks, ſtock and utenſils, wearing apparel, plate, china, glaß, 
and looking-glaſs, plates, liquors, and mathematical and muſica] 
inſtruments, wherein the ſaid Joſeph Thomas and James 
Wilder, during all that time were intereſted, and that the value 
thereof, together with the value of the intereſt of them 
the faid Joſeph Fhomas and James Wilder in the faid leaſe in the 
faid policy of aſfurance mentioned, at the time of the Joſs heres 
inafter next mentioned, amounted to divers large ſums of money, 
to wit, to all the monies by them inſured thereon, that is to ſay, 
at London aforeſaid, in the pariſh and ward aforeſaid : And the 
ſaid Jacob Charles and Charles John further ſay, that the faid 
dwelling-bouſe, and all the faid houſehold goods, printed books, 
ſtock and utenſils, wearing apparel, plate, china, glaſs, Jook- 
ing-glaſs, plates, and mathematical and mufical inſtruments, 
eing in the ſaid dwelling-houfe, were, after the making 
of the ſaid deed or policy of aſſurance, and after the ſaid feventh 
day of February, in the faid year of Our Lord 1792, and whilk 
the ſaid deed or policy of aſſurance remained in full force and + 
fect, and before the faid Joſeph Thomas and James Wilder became 
bankrupts, to wit, on the firſt day of July in the year of Our Lord 


pen, nor was cauſed by any foreign invaſion or civil commotion, of 
by any military or uſurped power whatſoever, to wit, at London 


money, to wit, to the ſum of ſeven thoufand pounds, to wit, 2 
London aforeſaid, in the pariſh and ward aforeſaid : And the {aid 
Jacob Charles anf Charles John further ſay, that all the books 
of accounts of the ſaid Joſeph 'Fhomas and James Wilder were 
burnt and deſtroyed by the faid fire, to wit, at London aforeſaid 


Charles John further ſay, that the faid Joſeph I homas and James 
Wilder did forthwith, after the ſaid loſs, and before they —_ 
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upts, to wit, on the ſame day and year laſt aforeſaid, give 
notice of the (aid loſs to the ſaid company, at their ſaid: office in 
Lombard-ftreet : and did alſo, as foon as poſſible after the. ſaid 
loſs, to wit, on the day and year laſt aforeſaid, deliver into the 
faid company, at their ſaid office as particular an account of their 
loſs and damage as the nature of the caſe did admit, to wit, at 
London aforeſaid, in the pariſh and ward aforeſaid, and were then 
and there alſo ready and willing to make, and did then and there 
tender and offer to make proof of the ſaid loſs and damage by their 
oath, and did alſo then and there tender and offer to produce ſuch 


vouchers as could be reaſonably required in that behalf: And the 


faid Jacob Charles and Charles John further ſay, that the ſaid 
Joſeph Thomas and James Wilder did alſo, as ſoon as poſſible af- 
ter their ſaid loſs, and before they became bankrupts, to wit, an 
the day and year laſt aforeſaid, procure and deliver unto the ſaid 
company, at their ou office, a certificate under the hands of divers 
reputable houſeholders of the pariſh in which the ſaid dwellino-houſe 


3 


was ſituate, not concerned in the ſaid loſs, to wit, one Milliam The certificate 
Smith, one Elizabeth Rippon, one John Ellis, and one J. E. they delivered. 


Burghall, importing that they the ſaid houſebalders were acquaint- 
ed with the character and circumſtances of the ſaid Joſeph Thomas 
ant James Wilder, and did verily believe that they the ſaid Jeſaph 
Thomas and James Wilder really and by misfortune, and with- 
out any kind of fraud or evil practice, had ſuſtuined by the ſaid 


fire the loſs and damage herein and in the ſaid certificate mentioned, 


- 


to wit, at London aforeſaid, in the pariſh and ward aforeſaid: And Did requeſt the 


the faid Jacob Charles and Charles John further ſay, that the ſaid miniſter. 


Joſeph Thomas and James Wilder did, as ſoon as puſfible after their 
ſaid loſs, and before they became bantrupts, to wit, on the day and 
lar laſt aforeſaid, at London aforeſaid, in the pou and ward 
aforeſaid, apply to and requeſt one Edward Embry, then being mi- 
nifter of the ſaid pariſh in which the ſaid laſt-mentioned dwelling- 

houſe was ſituate, and alſo one Haſſell Hutchins, and one Jobe 

Bellamy, then being churchwardens of the ſaid pariſh, to ſign ſuch 


certificate of the ſaid laſi- mentioned loſs, as by the ſaid laſt-mention= . 


ed propoſals required in that behalf, in order that the ſaid Joſephb 
ths in e Wilder might FR fon deliver 700 . 
th the ſaid company, according to the form and effect of the yaid. 
printed propoſals : but the faid miniſter and churchwardens, with- 
out any reaſonable or probable cauſe whatſoever for ja doing, did 
then and there wrongful and unjuſtly refuſe, and ever fince have 


refuſed, and ſtill do wholly refuſe to fign any ſuch certificate asaforeſaid;. 
| . the ſaid company e to wit, on the day and year laſt 


aforefaid, at London aforeſaid, in the pariſh and ward aforeſaid, had 
notice; and although the capital ſtock and funds of the ſaid company, 


at the time of the ſaid loſs, . were, and from that time hitherto have 


deen, and yet are ſufficient to pay and reimburſe the ſaid Joſeph Tho- 
mas and j 


Ce4 mas 


ames Wilder all ſuch damage and loſs as they have ſuf- 
fered by the ſaid fire on their ſaid property, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid; whereof the ſaid Tho- 
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mas Worſley afterwards, to wit, on the ſame day and year laſt 
aforeſaid, there had notice; and although a difference aroſe be- 
tween the ſaid Joſeph Thomas and James Wilder, and the faid 
company, after the happening of the ſaid loſs and damage, and 
before the ſaid Joſeph Thomas and James Wilder became bank- 
rupts, touching the faid loſs and damage, to wit, on the fame 
day and year laſt aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid; and although the ſaid Joſeph Thomas and James 
Wilder always after the happening of the faid loſs and damage 


until they became bankrupts, and the ſaid Jacob Charles and 


Charles John, affignees as aforeſaid, from that time hitherto have 
been 1 7 and willing to ſubmit, and the ſaid Jacob Charles and 


Count, that AS aforeſaid : And whereas alſo by a certain other deed poll, 


commonly called a policy of infurance, made before the faid 


poll of policy of inſurance hath been ſince burnt by fire, or other- 
wiſe de 


faid Joſeph Thomas and James Wilder, therein called Meſſts. 
Joſeph 1 homas Lockyer and James Wilder Bream, No. 33, 


policy of inſurance from loſs or damage by fie, not 
n each caſe the ſum or ſums therejnafter recited, upon 
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che leaſe of their then dwelling-houſe, only brick, fituate as afore- 
Gid, not exceeding two hundred and ſeventy pounds, houſehold 
goods therein, three hundred and fifty pounds; printed books there= 
woe pounds; ſtock and utenſils therein, fix thouſand pounds; 
wearing apparel therein, two hundred pounds; plate therein, fifty 
ounds; china, glaſs, and looking-glaſs plates therein, fifty poynds; 
Nause therein, twenty pounds; mathematical and muſieal inſtru- 
ments therein twenty pounds: and it is by the ſaid laſt mentioned 
deed or policy declared, that the intent of the inſurance on the 
aforeſaid leaſe was to cover to the ſaid Meſſrs. Joſeph Thomas 
and James Wilder the value of their improvements in the afore- 
faid buildings; and by the ſaid laſt-mentioned deed-poll or policy, 
the ſaid Thomas Worſley did covenant with the faid Joſeph Tho- 
mas and James Wilder, that from the ſeventh day of February, 
in the year of Our Lord 1792, and fo long as the ſaid aſſureds 
ſhould duly pay or cauſe to be paid the ſaid premium aforeſaid at 
the times aforeſaid, and the truſtees or directors of the ſaid com- 
pany for the time being ſhould agree to accept the ſame, the ca- 
pital ſtock and funds of the ſaid company ſhould be ſubject and 
liable to pay to the ſaid aſſureds, his, her, or their heirs, executors, 
and adminiftrators, all ſuch damage and loſs which the ſaid aſſu- 
| reds ſhould ſuffer by fire on the property therein mentioned, not 
exceeding the ſum of ſeven thouſand pounds, according to the te- 
nor of their printed propoſals delivered with the ſaid laſt-mention- 
ed policy, as by the ſame deed- poll or policy of aflurance, relation 
being thereunto had will more fully appear: And the ſaid Jacob 
Charles and Charles John further ſay, that in the printed propo- 
ſals mentioned in and referred to by the ſaid laſt-mentioned policy 
of affurance, it is expreſſed and declared that the ſaid company 
would not be accountable for the amount of any loſs or damage 
ariſing from fire cauſed by foreign invaſion or civil commotion, 
or by any military or ufurped power; and alſo, that all perſons 
aſſured by the ſaid company ſuſtaining any loſs or damage by fire, 
ſhould forthwith give notice to the company at their office in 
Lombard-ſtreet, and as ſoon as poſſible after deliver in as particu- 
lar an account of their Joſs or damage as the nature of the caſe 
would admit of, and make proof of the ſame by their oath or affir- 
mation, and by their books of accounts or other proper youchers 
as ſhould be reaſonably required, and-ſhould procure a certificate 
under the hands of the miniſter and churchwardens, and of 
ſome reputable houſeholders of the pariſh not concerned in ſuch - 
Joſs, importing that they are acquainted! with the character ai 
circumftances of the perſon or perſons inſured, and do know an 
do verily believe that he, ſhe, or they really, and by misfortune, 
without any kind of fraud or evil practice, had ſuſtained by ſuch 
fire the Joſs and damage therein mentioned; and in caſe any diffe- 
fence ſhould ariſe between the aſſureds and the company touching 
any loſs or damage, ſuch difference ſhould be ſubmitted to the 
udgment and determination of arbitrators indifferently choſen 


boſe award in writing ſhopld be goncluſjve and binding — 
5 partie: 
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parties, and when any loſs or damage ſhould have been duly prov- 
ed, the inſured ſhould immediately receive ſatisfaction to the full 
amount of the ſame, without allowance of diſcount or any 
deduction whatever: And the ſaid Jacob Charles and Charles 
ohn in fact ſay, that after the making of the ſaid laſt - mentioned 
d or policy of aſſurance, and after the ſeventh day of Febru- 

_ ary, in the year of Our Lord 1792, and whilſt the ſaid laſt-men- 
tioned deed or policy remained in full force and effect, and before 
and until, and at the time of the loſs hereinafter mentioned, there 
pre in the dwelling-houſe of the faid Joſeph Thomas and James 
Wilder, in the ſaid lat-mentioned deed or policy of aſſurance 
mentioned, divers houſchold goods, printed books, ſtock and 
utenſils, wearing apparel, plate, china, glaſs, looking-glaſs plates, 
liquors, and mathematical and muſical inſtruments, wherein the 
faid Joſeph Thomas and James Wilder during all that time were 
| Intereſted, and that the value thereof, together with the value of 
the intereſt of them the faid Joſeph Thomas and James Wilder, 
in the ſaid leaſe in the ſaid Jaſt-mentioned policy of aſſurance 
mentioned, at the time of the loſs hereinafter mentioned, amount- 
ed to divers large ſums of money, to wit, to all the monies by 
them inſured thereon (that is to ſay), at London aforeſaid, in the 
ariſh and ward aforeſaid: And the faid Jacob Charles and Charles 
ohn further ſay, that the ſaid laſt-mentioned dwelling-houſe, and 
all the ſaid houſehold goods, printed books, ſtock and utenſils, 
wearing apparel, plate, china, glaſs, looking-glaſs plates, and 
mathematical and muſical inſtruments, being in the ſaid laſt- men- 
tioned dwelling-bouſe, were, after the making of the ſaid laſt- 
mentioned deeds or policy of aſſurance, and after the ſaid ſeventh 
day of February, in the ſaid year of Our Lord 1792, and whilſt 
the faid deed or policy of aſſurance remained in full force and ef- 
fect, and before the ſaid Joſeph Thomas and James Wilder be- 
came bankrupts, to wit, on the firſt day of July in the year of 
Our Lord 1792, burnt, conſumed, Joſt, and deftroyed by fire, 
Which did not happen, nor was cauſed by any foreign invaſion 
or civil commotion, or by any military or uſurped power what- 
ſoever, to wit, at London aforeſaid, in the pariſh and ward afore- 
ſaid, and that the loſs and damage which thereby happened and 
accrued to the ſaid Joſeph Thomas and James Wilder amounted 
to a large ſum Ee wit, the ſum of ſeven thouſand 
pounds, to wit, at London aforeſaid, in the pariſh and ward afore- 
| Tad; whereof the ſaid company afterwards, to wit, on the ſame day 
2 year laſt aforeſaid, there had notice; whereupon a certain dif- 
Tence then and there aroſe and happened by and between the 
faid Joſeph Thomas and James Wilder before they became bank- 
Fupts, and the ſaid company, touching the ſaid loſs and damage; 
and although the faid Joſeph Thomas and James Wilder always 
after the happening of the ſaid loſs or damage until they became 
hankrupts; and the, ſaid Jacob Charles and Charles John, aſſig- 
nees as aforeſaid, from that time hitherto have been ready and 
willing to ſubmit, and the faid Jacob Charles and Charles 7 
g* 
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22 as afore ſaid, ſince they became ſuch aflignees as afore- 
faid, to wit, on the ſixth day of June, in the ſaid year of Our Lord 


dered and offered to the ſaid company to ſubmit the ſaid laſt · men · 
_ tioned difference to the judgment and determination of arbitrators 
to be indifferently choſen accotding to the form and effect of the 
faid printed propoſals; and although the capital ſtoek and funds 
of the ſaid company, at the time of the happening of the ſaid laſt- 
mentioned loſs, were, and from that time hitherto have been, and 
are ſufficierit to pay and reimburſe all ſuch damage and loſs 

as the ſaid Joſeph Thomas and James Wilder have ſuffered by 
the ſaid laſt- mentioned fire, to wit, at London aforeſaid, in the 
pariſh and ward aforeſaid; of all which premiſes the ſaid Thomas 
. Worſley afterwards, to wit, on the day and year laſt aforeſaid, 
there had notice: Yet the ſaid company have not at any time hi- 
therto ſubmitted the ſaid laſt - mentioned difference to the Judg- 
ment and determination of ſuch arbitrators aforeſaid, but have al- 
ways hitherto refuſed, and flill refuſe fo to do, and the ſaid laſt- 
mentioned loſs and difference, and every part thereof, ſtill re- 
mains wholly due and unſatisfied, contrary to the form and effect 
of the ſaid laſt-mentioned deed or policy of aſſurance, and of the 
faid covenant of the ſaid Thomas Worfley ſo made in that behalf 
as aforefaid: And ſo the faid Jacob Charles and Charles John in 
fat fay, that the faid Thomas Worſley hath not kept his ſaid co- 
venant fo made with the {aid Joſeph Thomas and James Wilder as 
aforeſaid, but hath broken the ſame, and to keep the ſame with 
them before they became bankrupts, or with the ſaid Jacob 
Charles and Charles John, ſince the ſaid Joſeph Thomas and 
James Wilder became bankrupts, the faid I homas Worſley hath 
itherto wholly refuſed, and Kill-doth refuſe, to the damage of 
the ſaid Jacob Charles and Charles John of ten thouſand pounds; 
and therefore they bring ſuit, &c. X 3 * 


© AND the faid Thomas Worſley, by Edward, Wellftonecraſt in Plea, tank- 


1793; at London aforeſaid, in the pariſh and ward aforeſaid, ten- 


Nl 


bis attorney, comes and defends the wrong and injury, when, &c. ut not inte- 


and as to the ſuppoſed breach of covenant in the ſaid firſt Count 04 


of the ſaid declaration mentioned, the ſaid Thomas Worſley ſays, 
that the ſaid Jacob Wood, Charles Rogers, and Charles John 
Hemans, affignees of the eſtate and effects of the ſaid Joſe 

Thomas Lockyer and James Wilder Bream as aforeſaid, oug 
Not to have or maintain their aforeſaid action thereof againſt him; 
becauſe he ſays, that the ſaid Joſeph Thomas and James Wilder 
were not intereſted in the leaſe of the ſaid dwelling houſe in the 
ſaid firſt Count of the faid declaration mentioned, or in any houſe- 
hold goods, printed books, ſtock, and utenſils, wearing apparel 
plate, china, glaſs, and looking glaſs, plates, liquors, and mathe- 
matical and muſical inftruments, burnt, confumed, loſt and de- 
ſtroyed by fire therein in manner and form as the ſaid Jacob Wood, 


Charles Rogers, and Charles John Hemans, aflignees as A, | 


1 
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faid} have above in the faid firſt Count in that behalf alledged; 

and of this he the ſaid Thomas Worſley puts himſelf upon the 

2d, Fire hap- country, & c.: And for further | plea in this behalf as to the 

pened by fraud, ſuppoſed breach of covenant in the ſaid firſt Count of the faid 

=_ a Ka wh declaration the ſaid Thomas Worſley,” by the like leave of the 
— court here for this purpoſe had and obtained according to the form 
of the ſtatute in that caſe made and provided, ſays, that the ſaid 

Jacob Wood, Charles Rogers, and Chatles John Hemans, af- 

ignees as aforeſaid,” ought not to have or maintain their aforeſaid 
action thereof againſt him; becauſe he ſays; that the ſuppoſed 
5 loſs and damage in the ſaid firſt Count of the ſaid declaration men- 
tioned, happened and was occaſioned by the fraud and evil prac- 

rice of the ſaid Joſeph Thomas and James Wilder, or one of them 

by themſelves, or their ſervants and agents in that behalf, to wit, 

at London aforeſaid, in the pariſh and ward aforeſaid; and this he 

the ſaid Thomas Worſley is ready to verify; wherefore he prays 

judgment if the ſaid Jacob Wood, Charles Rogers, and Charles 

John Hemans, aſſignees as aforeſaid ought not to have or main- 

3d, That miniſ. tan the aforeſaid action thereof againſt him: And for further plea 
ter and church - in this behalf as to the ſaid ſuppoſed breach of covenant in the ſaid 

warden did not fiyſt Count of the ſaid declaration mentioned, the faid Thomas 
_ Worſley, by like leave of the court here for this purpoſe firſt had 
out reaſonable and obtained, aceording to the form of the ſtatute in ſuch cafe 
and probable made and provided, ſays, that the faid Jacob Wood, Charles 

cauſe, Rogers, and Charles John Hemans ought not to have or main- 
2 tain their aforeſaid action thereof againſt him; becauſe he ſays, 
that the ſaid minifler and churchwardens in the ſaid fir Count 

mentioned, did not refuſe, and ever fince have not refuſed, and flill 

do not refuſe, wrongfully and injuriouſly, without any reaſonable 

or probable cauſe whatſoever for ſo doing, to ſign ſuch certificate 

as in the ſaid firſt Count is mentioned in manner and form as the 

faid Jacob Word, Charles Rogers, and Charles John Hemans, 

aſſignees as aforeſaid, have above in the ſaid firſt Count in that 
behalf alledged; and of this he the ſaid Thomas Worſley puts him- 
am Plea to 2d ſelf upon the country, &c. : And for further plea in this behalf as 

_ Ceunt line the to the ſaĩd ſuppoſed breach of covenant in the faid ſecond Count of 
fiſt. the faid declaration mentioned, the ſaid Thomas Worſley ſays, 
that the ſaid Jacob Wood, Charles Rogers, and Charles John 

Hemans, aſſignees as aforeſaid, ought not to have or maintain 
theiriaforefud action thereof againſt him; "becauſe he ſays, that 

the faid Joſeph Thomas and James Wilder were not intereſted in 

the leaſe of the faid dwelling houſe in the ſaid ſecond Count in the 

. aid declaration mentioned, or in any houſehold goods, furniture, 

books, ſtock, and utenſils, wearing apparel, plate, china, glaſs, 

and looking · glaſs plates, liquors, and mathematical and ' muſical 
inſtruments, . conſumed, loſt, and deſtroyed by ſire therein, 

in manner and form as the ſaid Jacob Wood, Charles Rogers, 

and Charles John Hemans, affignees as aforeſaid, have above in 

the ſaid ſecond Count in that behalf alledged'; and of this he the 

th Plea Ike 8d. laid Thomas Worſley puts himſelf upon the country, &c. ; And 


for 
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for further plea in this behalf as to the ſaid ſuppoſed breach of co- 
venant in the ſaid ſecond Count of the ſaid declaration mentioned; 
the ſaid Thomas Worſley, by like leave of the court here for this 
rpoſe firſt had and obtained, according to the form of the ſtatute 

ia ſuch caſe made and provided, ſays, that the faid Jacob Woody 
Charles Rogers, and Charles John Hemans, aſſignees as afore- 
ſaid, ought not to have or maintain their aforeſaid action thereof 
againſt him; becauſe he ſays, that the ſaid fuppofed loſs Md 
damage in the ſaid ſecond Count of the ſaid declaration mention 
happened and was occaſioned by the fraud and evil practice of the 
faid Joſeph Thomas and James Wilder, or one of them, by theme 
ſelves or their ſervants and agents, in that behalf, to wit, at Lon 
don aforeſaid, in the pariſh and ward aforeſaid; and this he the 
faid Thomas Worſley is ready to verify; wherefore he prays 
jadgment if the ſaid Jacob Wood, Charles Rogers, and Charles 
John Hemans, affignees as aforeſaid, ought. to have or maintain 
tueir aforeſaid action thereof againſt him, &.: And for a further ph — 
plea in this behalf as to the ſaid ſuppoſed breach of covenant in the 3 1 
laid 'ſegond Count of the faid declaration mentioned, the ſaid procured certiſi- 
Thomas Worſley, by like leave of the court here for this purpdſe cate from miniſ- 
firſt had and obtained, according to the form of the ſtatute in ſuch e church 
caſe made and provided, ſays, that the ſaid Jacob Wood, Charles 1 _ 
Rogers, and Charles John Hemans, aſſignees as aforeſaid, ought habitants, ac. 
not to have or maintain their aforeſaid action thereof againſt: him; 

becauſe he ſays, that the ſaid dwelling-houſe in the ſaid deed poll, 
or policy of aſſurance from thence until and at the time. of the 
ſuppoſed loſs in the ſaid ſecond Count of the ſaid declaration men- 

tioned, was ſituated in the pariſh of St. Paul, Covent-Garden, in 

the county of Middleſex, and that neither the ſaid Joſeph Thomas 

Lockyer and James Wilder Bream, nor the ſaid [ark Wood, 

Charles Rogers, and Charles John Hemans,  affignees as afore- 
ſaid, have nor hath any of them procured any ſuch certificate 
under the hands of the miniſter, church-wardens, and any re- 
ſpectable inhabitants of the ſaid ptriſh of St, Paul, Covent-Garden, 
not concerned in the ſaid ſuppoſed loſs, as is mentioned and re- 
quited in that behalf, in and by the ſaid printed propoſals in the 

ſaid declaration and policy of aſſurance mentioned; and this he 
the ſaid Thomas Worſley is ready to verify; wherefore he prays 

judgment if the ſaid Jacob Wood, Charles Rogers, and Charles 
John Hemans ought to have or maintain their aforeſaid action 
thereof againſt him, & . IJ. Apalx. 


And the ſaid Jacob Wood, Charles Rogers, and Charles John replication, 

Hemans, as to the plea of the ſaid Thomas Worley by him firſt taking iſſue on 
above pleaded in bar, as to the ſaid breach of covenant in the firſt u the pleas, ex- 
Count of the ſaid declaration mentioned, and whereof the faid *P*®*laſt,and 


\ 


to that, bank- . 


Thomas Worſley puts himſelf upon the country do ſo likewiſe : rupts did as ſoon 
And as to the ig plea of the ſaid Thomas Worſley, by him 2s polity pro- 
| duce two ine 


e but that the miniſter and church - wardens, without any reaſonable cauſe, refuſed do fign 
2 N ſecondly 
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ſecondly above pleaded in bar as to the breach of covenant in the 
firſt Count of the ſaid declaration mentioned, the faid Jacob Wood, 
Charles Rogers, and Charles John Hemans, ſay, that they by 
reaſon of any thing in that plea alledged, ought not to be barred. 
from having and maintaining their ſaid action thereof againſt the 
ſaid Thomas Worſley ; becauſe they ſay, that the ſaid loſs and 
in the faid firſt Count of the ſaid declaration mentioned, 
did not happen and was not occaſioned by the fraud and evil prac- 
tice of the ſaid Joſeph Thomas and James Wilder, or one of them, 
by themſelves or their ſervants and agents in that behalf, in man- 
ner and form as the faid Thomas W orſley in his faid plea ſecondly 
above pleaded in bar to the ſaid breach of covenant in the ſaid 
firſt Count of the ſaid declaration mentioned hath above alledged; 
and this the faid Jacob Wood, Chales Rogers, and Charles 
Hemans pray may be enquired of by the cauntry, c.: And as to 
the plea of the ſaid Thomas Worſley by him thi:dly above plead- 
ed in bar as to the breach of covenant in the ſaid firſt Count of 
the ſaid declaration mentioned, and whereof the ſaid Thomas 
Worſley puts himſelf upon the country, they the ſaid Jacob 
Wood, Charles Rogers, and Charles John Hemans do /o likewi{: : 
And as to the plea of the ſaid Thomas Worſley by him firſt above 
in bar as to the breach of covenant in-the ſecond Count of 
the faid declaration mentioned, and whereof the faid Thomas 
Worſley puts himſelf upor the country, the faid Jacob Wood, 
Charles Rogers, and Charles John Hemans do ſo litewiſe: And 
as to the plea of the ſaid Thomas Worſley by him ſecondly above 
pleaded in bar as to the breach of covenant in the ſecond Count 
of the faid declaration mentioned, the ſaid Jacob Wood, Charles 
Rogers, and Charles John Hemans fay, that they, by reaſon of 
any thing in that plea alledged, ought not to be barred from hav- 
ing and maintaining their ſaid action thereof againſt the ſaid 
Thomas Worſley ; becauſe they fay, that the ſaid loſs and damage 
in the ſaid ſecond Count of the faid declaration mentioned, did 
not happen, and was not occaſioned by the fraud and evil prac- 
tice of the faid Joſeph Thomas and James Wilder, or one of 
them, by themſelves or their ſervants and agents, in that behalf, 
in manner and form as the ſaid Thomas W orſley in his ſaid plea 
ſecondly above pleaded in bar to the breach of covenant in the ſaid 
ſecond Count in the faid declaration mentioned hath above al- 
ledged ; and this the faid Jacob Wood, Charles Rogers, and 
Charles John Hemans pray may be enquiredof by the country, &c.: 
And as to the plea of the ſaid Thomas Worſley by him laſtly 
above pleaded in bar as to the breach of covenant in the ſecond 
Count of the ſaid declaration mentioned, they the ſaid Jacob 
Wood, Charles Rogers, and Charles John Hemans ſay, that 
they, by reaſon of auy thing in that plea alledged, ought bot to 
be barred from having and maintaining their laid action againſt the 
id Thomas Worſley ; becauſe they ſay, © that the ſaid *Foſeph 
Themas and James Wilder did, as ſoon as poſſible after their ſaid 
4%, and before they became bankrupts, to wit, on the faid firſt 2 


* 
CY 


REJOINDER.—SURREJOINDER. 


of July, in the year of Our Lord 1792, procure and deliver to 
the ſaid company at their ſaid fie ſuch certificate as is mention- 
ed and required in that behalf, in and — the faid printed pro- 
poſals in the faid declaration and policy | 

under the hands of divers reputable houſeholders of the faid pariſh 
of St. Paul, Covent-Garden, in which pariſh the ſaid dwelling- 
houſe was fituate, not concerned in the loſs, to wit, one Wil- 


kam Smith, one Elizabeth Rippon, one Jobn Ellis, one F. E. 


Burgball; but that the miniſter and church-wardens of the ſaid 
7 have wrongfully refuſed to fign any ſuch certificate,” 
without any reaſonable or probable cauſe whatſoever for ſo doing, 

to wit, at London aforeſaid, in the pariſh and ward aforeſaid ; 
whereof the ſaid company afterwards, to wit, on the ſaid firſt day 
of July, in the year of Our Lord 1792 aforeſaid, there had 
notice; and this the ſaid Jacob Wood, Charles Rogers, and 
Charles John Hemans are ready to verify; wherefore they pray 
judgment and their damages, by reaſon of the breach of covenant 


in the ſaid ſecond Count of the ſaid declaration above mentioned, 


to be adjudged to them, &c. Es 
a a e | 8. LE BLAxc. 
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And the faid Thomas Worſley, as to the ſaid ſeveral replica- Rejoinder, tiat 
tions of the ſaid Jacob Wood, Charles Rogers, and Charles John they did nor 
Hemans, whereof they have prayed that it may be enquired of by eg one 


the country, doth the like: And as to the ſaid plea by them in 
reply pleaded to his ſaid plea by him laſtly above pleaded in bar, as 
to the breach of covenant' in the faid ſecond Count of the faid 
declaration mentioned, ſays, that they, by reaſon of any thi 
therein alledged, ought not to bave or maintain their aforeſait 
action apainft him; becauſe, proteſting that the ſaid Joſeph 
Thomas and James Wilder did not procure and deliver to the 
faid company any ſuch certificate as in that replication is men- 
tioned, for rejoinder in this behalf the ſaid Thomas Worſley fays, 
« that the ſaid miniſter and church-wardens of the ſaid pariſh have 
not wrongfully refuſed and do refuſe to ſign any ſuch certificate, 
without any reaſonable or probable cauſe whatſoever for ſo doing, 
in manner and form as in that replication is alledged;” and of this 
be puts himſelf upon the country, &c. Rp J 
WE neal | * J. Apair. 


And the faid Jacob Wood, Charles Rogers, and Charles John Surrejoinder, 
Hemans, as to the plea of the ſaid Thomas Worſley by him above and iſſues, 


pleaded, by way of rejoinder to the faid plea by them in reply 
. to his ſaid plea by him laſſly above pleaded in bar, as to the 

each of covenant in the ſaid ſecond Count of the ſaid declara- 
tion mentioned, and whereof the ſaid Thomas Worſley hath put 
himſelf upon the country, they the ſaid Jacob Wood, Charles 
Rogers, and Charles John Hemans do the like; therefore, as 
well to try this iſlue as the ſaid ſeveral ifſues above joined, the 


ſheriffs are commanded that they cauſe to come here in —_ 
e | weeks 


aſſurance mentioned, 


Irrors re ſpited. 


RESPITE or JURO RS. OS TEA. 


weeks of the Holy Trinity twelve, &c. by whom, &c. and wha 


At which day the jury between che parties of the . eg 


was reſpited here until the morrow of All Souls then next follow- 
ing, unleſs Sir James Eyre, knight, the king's chief E of 
the bench here, affigned by form of the ſtatute, &c. ſhould firſt 
come on Friday the eleventh day of July, at the Guildhall of the 


iy of London; and now here, at this day, come the ſaid Jacob 


ood, Charles Rogers, and Charles John Hemans, by their ſaid 
attorney, and the faid chief juſtice, before whom, &c. hath ſent 
here his record in theſe words: e | 


Afterwards, that is to fay, upon the day and year, and at the 


ce within mentioned, before the right honourable Sir James 


yre, knight, the chief juſtice within named, come, as well the 


within named Jacob Wood, Charles Rogers, and Charles John 


aſt I. 


ad ie. 


Hemans, by their attorney within mentioned, as the within 
named Thomas Worſley, by his attorney alſo within mentioned; 
and the jurors of the ＋ N mentioned, being empanneled 
according te the form of the ſtatute in that cafe made and provid- 
ed, and called, ſome of them, that is to ſay; John Wilkinſon, 
John Peter Hankey, John Everth, and James Bari} appear, and 
on that jury they are ſworn z and becauſe the reſt of the jurors 


of that jury have not appeared, others of the byſtanders, by the 


ſheriff, at the requeſt of the ſaid Jacob, Charles Rogers, and 
Charles John Hemans, and by the command of the faid chief juſ- 
tice, are newly ſet down in and added to the pannel, according to 
the form of the ſtatute : And the jurors fo added, that is to fay, 
ofeph Naſh, William Bartholomew, George Hughes, John 
homas, William How, John Tayne, Joſeph Summers, and 
James Stockford, together with the jurors aforeſaid, being ſworn 
to declare the truth touching the matters within contained as to 
the iſſue firſt within joined between the parties on their oath, ſay, 


that Joſeph Thomas Lockyer and James Wilder Bream, in the 


within declaration named, were intereſted in the leafe of the 


dwelling-houſe in the firſt Count of the faid declaration mention - 


ed, and were intereſted in the houſehold goods, printed books, 


ſtock, and utenſils, wearing apparel, plate, china, glaſs, and 


looking-glafs plates, liquors, and mathematical and muſical iy- 


ſtruments, burnt, conſumed, Joſt, and deſtroyed by fire therein in 


manner and form as the ſaid Jacob, Charles Rogers, and Charles 
John Hemans, have within in . And as to the 
iſſue ſecondly e e e er between the parties, the jurors aſore - 
ſaid, on their oath a 


and injuriouſly, without any reaſonable or probable cauſe whatſo- 
ever for ſodoing, to fign wy certificate as in the ſaid firſt Count 
is mentioned, in manner and form as the ſaid Jacob, Charles 
: | | | ; | Rogers, 


foreſaid, further ſay, that the miniſter and 
church-wardens in the firſt Count of the ſaid declaration mention- 
ed, did refuſe, and have refuſed, and ill do refuſe, wrongfully 
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Rogers, and Charles John have within in pleading alſo alledged: 
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And as to the iſſue thirdly within joined between the parties, the To zd iſſue. 


jurors aforeſaid, on their oath aforeſaid, further ſay, that the ſaid 
Joſeph Thomas and James Wilder were intereſted in the leaſe of 
the ſaid dwelling-houſe, in the ſecond Count of the within decla- 
ration mentioned, and in the houſehold goods, furniture, books, 
ſtock, and utenſils, wearing apparel, plate, china, glaſs, and 
looking-glaſs plates, liquors, and mathematical and muſical in- 
ſtruments, burnt, conſumed, loſt, and deſtroyed by fire therein, 
in manner and form as the ſaid Jacob, Charles Rogers, and 


Charles John have within in pleading alſo alledged : And as to the To  igue; 


iſſue fourthly within joined between the parties, the jurors afore- 
faid ſay, that the loſs and damage in the firſt Count of the ſaid 
declaration mentioned did not happen and was not occaſioned by 
the fraud or evil practice of the ſaid Joſeph Thomas and James 
Wilder, or either of them, by themſelves or their ſervants or 
agents, in that behalf, in manner and form as the ſaid Thomas 


Worlley hath within in pleading alſo alledged ; And as to the iſſue To 5th ifue; 


fifthly within joined between the ſaid parties, the jurors aforeſaid, 
on their oath aforeſaid, further ſay, that the loſs or damage in the ſaid 
ſecond Count of the ſaid declaration mentioned, did not happen and 
was not occaſioned by the fraud or evil practice of the ſaid Joſeph 
Thomas and James Wilder, or either of them, by themſelves or their 
ſervants or agents, in that behalf, in manner and form as the ſaid 
Thomas W orfley hath in his ſaid plea ſecondly pleaded in bar as to 
the breach of covenant in the ſaid ſecond Count of the ſaid declara- 
tion alledged : And as to the iſſue laſtly within joined between the 
parties, the jurors aforeſaid, on their oath aforeſaid, further ſay, 
that the miniſter and church-wardens in the ſaid ſecond Count of 
the ſaid declaration mentioned, have wrongfully refuſed, and {till do 
refuſe to ſign ſuch certificate as is mentioned and required in that 
behalf, in and by the ſaid printed propoſals in the ſaid declaration 
and policy of aſſurance mentioned, without any reaſonable cauſe 
whatſoever for ſo doing, in manner and form as the ſaid Jacob, 
Charles Rogers, and Charles John Hemans, have within, in their 
replication to the ſaid plea of the faid Thomas Worſley by 
bim laſtly within pleaded in bar as to the breach of covenant 
in the ſaid ſecond Count of the ſaid declaration within men- 


To 6th iſſue, 


tioned alledged; and they aſſeſs the damages of the ſaid Jacob, 3, oool. dama- 


Charles Rogers, and Charles John Hemans, by reaſon of the bes. 


premiſes, over and beſides their coſts and charges by them in and 
about their ſuit in this behalf expended, to three thouſand pounds, 


and for thoſe coſts and charges to forty ſhillings. And becauſe ,, . 
the juſtices here are willing to adviſe themſelves of and upon . 


the premiſes before they give judgment thereon, day is given to 
the parties aforeſaid here until in eight days of St. Hilary, to hear 
their judgment thereon, for that the ſaid juſtices here thereon are 
not yet, &c.; at which day here come the ſaid Jacob Wood, 
Charles Rogers, and Charles John Hemans, by their ſaid attorney; 
and becauſe the ſaid juſtices here are willing further to adviſe 

Vox. III. | D d them- 


adviſare 
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Continvances themſelves of and upon the premiſes before they give j 


by dies da tus. 


COVENANT.—POLICY, &c. ERROR. 


thereon, further day is given to the parties aforeſaid here until in ff. 
teen days of Eaſter, to hear their judgment thereon, for that the ſaid 
Juſtices here thereon are not yet, Le. at which day here come 
the ſaid Jacob Wood, Charles Rogers, and Charles John Hemans, 
by their ſaid attorney; and becauſe the juſtices here are willing 
further to adviſe themſelves of and upon the premiſes before they 


give judgment thereon, further day is given to the parties afore- 


{aid here until on the morrow of the Holy Trinity, to hear their 
judgment thereon, for that the ſaid juſtices here thereon are not 
et, &c.; at which day here come the ſaid Jacob Wood, Charles 
ogers, and Charles John Hemans, by their faid attorney, and 
hereupon, the premiſes being ſeen and by the juſtices here fully 
underſtood, it is conſidered that the faid Jacob Wood, Charles 
Rogers, and Charles John Hemans, as aſſignees as aforeſaid, re- 
cover againſt the ſaid Thomas Worſley, their damages aforeſaid, 
to three thouſand and two pounds, by the jury aforeſaid, in form 
aſſeſſed; and alſo four hundred and eleven pounds ten ſhi]. 
Ungs to the ſaid Jacob Wood, Charles Rogers, and Charles John 
Hemans, at their requeſt, for their coſts and charges aforeſaid, by 
the court here for increaſe adjudged, which faid damages, in the 
whole, amount to three thouſand four hundred and thirteen pounds 
ten ſhillings And the ſaid Thomas Worſley, in mercy, &c. 


Aſſignment of Afterwards, to wit, on Saturday next after eight days of St. 


error. 


Joinder in error. 


Hilary, in this ſame term, before our lord the king at Weſtmin- 
ſter, comes the ſaid Thomas Worſley, by Edward Wollftoncraft 
his attorney, and faith, that in the record and proceedings afore- 
faid, and alſo in giving the judgment aforeſaid, there is manifeſt 
error, in this, to wit, that the declaration aforeſaid, and the mat- 
ters therein contained, and alſo the NR and other plead- 
ings of the ſaid Jacob Wood, Charles Rogers, and Charles John 
Hemans, are not ſufficient in law for them to have or maintain 
their ſaid action againſt him; there is alſo error in this, that by 
the record aforeſaid it appears, that the judgment in the plea afore- 
faid given, was ſo given for the ſaid Jacob Wood, Charles 
Rogers, and Charles John Hemans againſt the ſaid Thomas 
Worſley, whereas, by the law of the land, that judgment ought 
to have been given for the ſaid Thomas againſt the ſaid Jacob 
Wood, Charles Rogers, and Charles John Hemans ; and he the 
ſaid Thomas prays, that for the errors aforeſaid, and other errors 
manifeſt on the ſaid record and proceedings, the judgment afore- 
faid may be reverſed, annulled, and held entirely for nothing 
and that he may be reſtored to all that he hath loſt thereby, and 
that the ſaid Jacob Wood, Charles Rogers, and Charles John 
Hemans may rejoin to theſe errors, &c. Geo. Wood. 


And the ſaid Jacob Wood, Charles Rogers, and Charles John 
Hemans, by Alexander Anneſley their attorney, ſay, that the faid 
judgment ought not to be reverſed, annulled, or held for nothing) 
by reaſon of any thing above alledged; becauſe they ſay, = 

e 
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COVENANT on POLICY,'&c. AGAINST FIRE. 


there is not any error either in the record or proceedings afore- 
ſaid, or in the declaration or replication, or other pleadings of the 
faid Jacob Wood, Charles Rogers, and Charles John Hemans, 
or in the giving of the judgment aforeſaid; and they pray that the 
court here may proceed to the examination, as well of the record 
and proceedings aforeſaid, as of the matter above aſſigned for 
error, and that the ſaid judgment may be in all things affirmed. 
WILLIAM LAMBE. 
t in C. B. reverſed in B. R. miniſter, &c. was a condition and prece- 


ges 6. T. R. 710. reported and decided dent to the right of plaintiff below to re- 
that the procuring a certificate of the cover. See poſt. 411. Oldham v. Bewicke, 
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LANCASHIRE, to wit. Edward Crumpſty complains of D:claration a- 


Thomas Staniforth, Joſeph Brooks, and Benjamin Heywood, be- 
ing in the cuſtody of the marſhal of the marſhalſea of our lord the 
now king, before the king himſelf, in a plea of breach of cove- 
nant; for that whereas by a certain deed-poll or policy of aſſu- 
rance made the firſt day of November, in the year of Our Lord 
1792, at Liverpool, in the county of Lancaſter, ſealed with the ſeals 
of the ſaid Thomas, Joſeph, and Benjamin, and which ſaid Tho- 
mas, Joſeph, and Benjamin, were three of the parties or acting 
members of the ſociety of the Liverpool Fire Office hereafter 
mentioned (but which ſaid deed is loft and deſtroyed by accident) 
reciting that the ſaid Edward, by the name of Edward Crumpſty, 
junior, of Liverpool, grocer, had paid the ſum of ſixteen ſhillings 
and four-pence to the ſociety of the Liverpool Fire Office, and 
agreed to pay, or cauſe to be paid to them at their ſaid office, the 
ſum of fourteen ſhillings on the firſt day of January 1794, and the 
like ſum of fourteen Hillings yearly on the firſt day of January 
during the continuance of that policy, for inſurance from loſs or 
damage by fire, of ſtock in trade ſix hundred and fifty pounds, of 
houſehold goods fifty pounds, in his dwelling-houſe and ſhop, 
No. 29, in Park-lane, Liverpool, brick, ſlated, and no hazardous 
trade on goods allowed therein, that from the date of the ſaid 
deed-poll, and ſo long as the ſaid Edward Crumpſty ſhould duly 
pay, or cauſe to be paid, the ſaid ſum of fourteen ſhillings at the 
times and places aforeſaid, and the truſtees or acting members of 
the ſaid ſociety for the time being ſhould agree to accept the ſame, 
and the ſtock and fund of the ſaid ſociety ſhould be ſubject and liable 
to pay to the ſaid Edward Crumpſty, his executors, adminiſtrators, 
and aſſigns, all ſuch his damage and loſs which he the faid Ed- 
ward Crumpſty ſhould ſuffer by fire, not exceeding the ſum of 
kven hundred pounds, according to the exact tenor of their 
rn propoſals, dated the firſt day of January 1777: And the ſaid 

dward further ſays, that the ſaid printed propoſals in and by the 


gainſt the ſocie« 
ty of the Liver. 


poolFire Office, 


on a policy of 
aſſurance of the 
dwelling-houſe, 
ſtock in trade, 
and goods of de- 
fendant, when 
the original deed 
was loſt, 


ſaid deed poll mentioned and referred to are as follow (that is propoſus fer 
to ay), from the Liverpool Fire Office, in Cable- ſtreet, for inſur - — 


lag houſes and other buildings, goods, wares, and merchandizes, 
from loſs and damage by fire, the great ruin and deſtruction occa- 
honed by the dreadtul conſequences of accidents by fire, ſuffici- 
= \: HR ently 
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Article iſt. 


Article 2d. 


Article 3d. 


Article 4th. 


COVENANT on POLICY or 


ently point out the utility of offices of inſurance againſt theſe, 
calamities, the good effects of ſuch inſtitutions have been fre- 


quently experienced, and many who would have been otherwiſe 


reduced to indigence and beggary have been ſupported in afflu- 
ence, and enjoyed the comfort and happineſs of having their pro. 
perty ſecured from one of the greateſt dangers, it is therefore 


certainly to be wiſhed that inſtitutions of this nature ſhould be 


increaſed and extended as much as poſſible; with this view the 
proprietors have eſtabliſhed this office, and flatter themſelves their 


undertaking will be conſidered as laudable, and deſerve the ap- 
probation and ſupport of the public, in order that the inſured may 


poſſeſs every public advantage, and be ſecure in the punctual pay- 
ment of any loſſes that may ariſe, a fund of eighty thouſand pounds 
is appropriated for carrying this ſcheme into execution, and inſu- 
rances will be made on the following terms: annual premiums to 


be paid for inſurances ſince inſured, any ſum not exceeding one 


hundred pounds common inſurance two ſhillings per annum, ha- 
zardous inſurances three ſhillings per annum, double hazardous 
inſurances five ſhillings per annum, from two hundred pounds to 
one thouſand pounds common inſurance two ſhillings per cent. per 
annum, hazardous inſurance three ſhillings per cent. per annum, 
double hazardous inſurance five ſhillings per cent. per annum from 
one thouſand pound to two thouſand pounds; common inſurances 
two ſhillings and ſixpence per cent. per annum, hazardous inſu- 
rance four ſhillings per cent. per annum, double hazardous inſu- 
rance ſeven ſhillings and ſixpence per cent. per annum; from two 
thouſand pounds to three thouſand pounds common inſurance two 
ſhillings and ſixpence per cent. per annum, hazardous inſurance five 
ſhillings per cent. per annum, and upon the following conditions: 
Article the firſt, all policies ſhall be ſigned and ſealed by three 
or more juſtices or acting members, by which policies may be 
inſured, houſes and other buildings, houſehold furniture, printed 
books, goods, wares, merchandizes, and utenſils and implements 
in trade, being the property of the perſons inſuring, except all 
manner of writing-books of accounts, bills, bonds, tallies, ready 
money, jewels, gunpowder, pictures, drawings, and prints not in 
trade: Article the ſecond, houſes, buildings, and goods in truſt, 
and merchandizes on commiſſion (except as aforeſaid) may be 
inſured, provided the ſame are declared in the policy to be in 
truſt or on commiſſion, but not otherwiſe : Article the third, on 
beſpeaking policies, all perſons are to depoſit nine ſhillings and 
ſixpence for the policy, ſtamp-duty, and mark, and ſhall pay the 
premium to the next quarter-day, andfrom thence forone year more 
at leaſt, and ſhall, as long as the managers agree to accept the 
ſame, make all future payments annually at the ſaid office, within 
fifteen days after the day limited by their reſpective policies, upon 
forfeiture of the benefit thereof, and no inſurance is to take place 
till the premium be aQually paid by the inſured, his, her, or their 
agent or agents : Article the fourth, the ſeveral heads of inſurance 
firſt, common inſurances are buildings covered with ſlate, tile, or 
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lead, and built on all ſides with brick or tone, and goods or 
merchandizes therein not hazardous, and where no hazardous 
trades-are carried on ; ſecond hazardous inſurances are timber or 


plaiſter buildings, and goods and merchandizes therein not hazard- 


ous, or brick or ſtone buildings wherein hazardous goods or trades 
are depoſited or carried on, ſuch as apothecaries, chymiſts, bread 
and biſcuit bakers, coopers, cabinet-makers, carpenters, colour- 
men, ſhip and tallow-chandlers, ſtable-keepers, innholders, fail 
and rope-makers, malt-houſes, hemp, flax, tallow, pitch, tar, and 
turpentine; third double hazardous inſurances are thatched build- 
ings and goods, and merchandizes therein, timber or plaiſter 
buildings wherein hazardous goods or trades are depoſited or car- 
ried on, alſo ſhip-carpenters, boat-builders, china, glaſs, earthen 


ware, hay, ſtraw, all manner of fodder, and corn unthraſhed: 


Article the fifth, any number of houſes, outhouſes, houſehold fur- 
niture, printed books, ſtock: in trade, goods in truſt or on com- 
miſſion, or wearing apparel or plate therein may be infured in 
one policy, provided the ſum inſerted on each is particularly men- 
tioned, and in all inſurances the premium is to be paid for one 
hundred pounds, and if inſurances are defired for mills a ſpecial 
agreement may be made for the ſame, or any larger ſums than 
are ſpecified in the table, or in any other inſurance more hazardous 
than thoſe already deſcribed, as ſugar-bakers, diſtillers, or ſuch 
like, by reaſon of the nature of trade or goods, narrowneſs of 
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Article 5th, 


the place, or other dangerous circumſtances : Article the ſixth, Article 6th. 


to prevent frauds, perſons inſured by this office ſhall receive no 
benefit from their policies if the ſame houſes or goods, &c. are 
inſured in any other office, unleſs ſuch inſurance be firſt ſpecified 
and allowed by an indorſement on the back of the policy, in which 
caſe this office will pay their rateable proportion on any loſs or 
damage, and if any perſon or perſons ſhall inſure his, her, or their 
houſes, goods, wares, or merchandizes, and ſhall cauſe the ſame 
to be deſcribed in the policy, otherwiſe than as they really are ſo, 
3 the ſame be inſured at a lower premium than propoſed in the 
table, ſuch inſurances ſhall be of no force, nor the perſon inſur- 
ing receive any benefit by ſuch policy in caſe of any loſs or da- 


mage: Article the ſeventh, no loſs or damage to be paid on fire Article 7th. 


happening by any invaſion, foreign enemy, or civil commotion, 


or any military or uſurped power whatſoever: Article the eighth, Article 3th. 


| when any perſon dies, the policy and inſtrument therein ſhall con- 
finue to the heir, executor, or adminiſtrator reſpectively, to whom 
the right of the premiſes inſured ſhall belong, provided before any 
new payment made ſuch heir, executor, or adminiſtrator do pro- 
cure his or her right to be indorſed on the policy at the ſaid office, 
or the premium to be paid in the name of the ſaid heir, executor, 


or adminiſtrator ; Article the ninth, perſons changing their habi- Article gth. 


tations or warehouſes may preſerve the benefit of their policies, 
if the nature and circumſtance of ſuch policy is not altered, but 
ſuch inſurance will be of no force till ſuch removal or alteration 
is allowed by indorſement on the policy, aſſurances on buildings 
' | D d 3 and 


Article th. 


Article 11th. 
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and goods are delivered on diſtinct and ſeparate riſks, ſo that the pre- 
mium on goods is not advanced by reaſon of any inſurance on the 
buildings wherein the goods are kept, nor the premium on the build. 
ings by reaſon of any inſurance on the goods: Article the tenth, 
perſons inſured ſuſtaining any loſs or damage by fire, are forth. 
with to give notice thereof at the office, and as ſoon as poflible 
afterwards deliver in as particular an account of their loſs and da- 
mage as the nature of the caſe will admit of, and make proof 
of the ſame by oath or affirmation, according to the form practiſed 
in the ſaid office, and by their books of accounts or other proper 
vouchers as ſhall be reaſonably required, and procure a certificate 
under the hands of the miniſter and churchwardens, together 
with ſome other reputable inhabitant of the pariſh not concerned 
in ſuch loſs, importing that they are well acquainted with the 
character and circumſtances of the perſon or perſons inſured, and 
do know or verily believe that he, ſhe, or they, really and by 
misfortune, without any fraud or evil practice, have ſuſtained by 
ſuch fire the loſs and damage as his, her, or their loſs, to the va- 
lue therein mentioned; but till ſuch afidavit and certificate of ſuch 
the inſureds loſs ſhall be made and produced, the loſs money hall 
not be payable, and if there appear any fraud or falſe ſwearing, 
ſuch ſufferers ſhall be excluded from all benefit by their policies, 
and in caſe any difference ariſe between the office and the inſured 
touching any loſs or damage, ſuch difference ſhall be ſubmit- 
ted to the judgment and determination of arbitrators indifferently 
choſen, whoſe award in writing ſhall be concluſive and binding to 
all parties, and where any loſs or damage is ſettled and adjuſted, 
the inſured is to receive immediate ſatisfaction for the ſame, with- 
out any deduction. N. B. In adjuſting loſſes on houſes or goods, 
no wainſcot or any ſculpture or carved work is to be valued at 
more than three ſhillings per yard, or plate at more than five 
ſhillings and ſixpence per ounce. To encourage the removal of 
goods in caſe of fire, this office will allow the reaſonable charges 
attending the ſame, and make good the ſufferer's loſs, whether 
deſtroyed, loſt, or damaged by ſuch removal ; Article the ele- 
venth, no receipts are to be taken for any premiums of inſurance, 
but ſuch as are printed and iſſued for the ſaid office, and wit- 
neſſed by one of the clerks or agent of the ſaid office; perſons 
may inſure for any number of years more than one, and in ſuch 
caſe there will be an abatement of ſixpence in the pound per an · 
num, on the premiums agreed for, for every year except the firſt; 
for inſtance, in a common inſurance of one thouſand pounds for 
ſeven years, the premiym to be paid by the table will be feven 
pounds, from which ſixpence in the pound per annum is to be 
deducted for the laſt fix years, that is, three ſhillings and ſu- 
pence per annum, which amounts to one pound one fhilling, 
and reduces the ſum tq be paid to five pounds nineteen ſhillings, 
and in the fame proportion for any other ſum or number of 
years, and perſons inſuring can never be ſubject to any calls or 
contributions to make good loſſes ; for the Wgmmoſatien — 
a | urth 
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further encouragement of perſons inſuring in this office, they 
have provided fire-engines, buckets, ladders, fire-hooks, and 
every neceflary implement for preventing and extinguiſhing of 
fires ; and there will be kept conſtantly in pay a number of firong 
active men to be employed in caſe of accident, in preventing the 
ſpreading of fires and removing goods; the ſociety will alſo give 
aſſiſtance to cities and great towns, making a large number of 
inſurance in this office, to provide themſelves with the ſame 
conveniences as by the ſaid deed and propoſals more fully appears: 
And the ſaid Edward further ſays, that after the making and ef- 
fecting of the ſaid deed-poll or policy of aſſurance, and whilſt 
the ſame remained in force, to wit, on the twelfth day of April, 
in the year of Our Lord 1793, to wit, at Liverpool aforeſaid, in 
the county aforeſaid, divers goods, being the ſtock in trade and 
| houſehold goods of the ſaid Edward, not hazardous, were depo- 
ſited in the ſaid dwelling-houſe and ſhop in the ſaid deed-poll or 
policy of inſurance mentioned, being brick, ſlated, and then hav- 
ing no hazardous trade or goods therein of great value, to wit, 
the value of ſeven hundred and eighty pounds; and that after. 
wards, and whilſt the faid policy remained in force, to wit, on the 
dayandyear aforeſaid, at Liverpoolaforeſaid, in the county aforeſaid, 
the ſaid goods, fo being in the ſaid dwelling-houſe and ſhop of the 
faid Edward, happened to become, and then and there were on 
fire, and were then and there damaged, burnt, conſumed, and de- 
ſtroyed by fire, which did not happen by any invaſion, foreign 
enemy, or Civil commotion, or any military or uſurped power 
whatſoever, that is to fay, at Liverpool aforefaid, in the coun 
aforeſajd, whereby the ſaid Edward then and there ſuſtained da- 
mages to a large amount, to wit, to the amount of the ſum by 
him inſured on the ſaid goods fo burnt, conſumed, and damaged: 
And the faid Edward further ſays, that the ſaid goods in the 
ſaid deed or policy mentioned, at the time of the making 
the faid deed, were not, nor at any time fince have been inſured 
in any other office, and that the ſame goods in the faid deed 
or policy mentioned were and are truly deſcribed, and not otherwiſe 
than as they really were, or ſo as to cauſe the fame to be inſured 
at a Jower premium than propoſed in the table in the faid propo- 
ſals mentioned, to wit, at Liverpool aforefaid, in the county afore- 
ſaid: And the ſaid Edward further ſays, that he did forthwith af- 
ter the ſaid loſs, to wit, on the fourteenth day of Aprih, in the year 
of Our Lord 1793, at Liverpool aforeſaid, in the county aforeſaid, 
give notice thereof to the ſaid ſociety in the faid office, and alſo 
as ſoon as was conveniently poſſible afterwards, to wit, on the 
nineteenth day of July in the year laft aforeſaid, did there deliver in 
as particular an account of the faid loſs and damage as the nature 
of the caſe would admit of, and did there make proof of the fame, 
by his oath, according to the form practiſed in the ſaid office, and 
by his books of accounts and other proper vouchers in ſuch man- 
ner as was required; and did alſo afterwards, to wit, on the 
twenty-ſeventh day of Auguſt, in the year laſt afoxeſaid, procure 
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and deliver at the ſaid office a certificate under the hands of George 
Monk, then, and at the time of the ſaid loſs, being miniſter 
of the pariſh of Liverpool, and William Jackſon and William 
Gibſon, then being churchwardens of the ſame pariſh, and alſo of 


Richard Walker, Samuel Hemingway, and James Davies, then 


being ſome other reſpectable inhabitants of the ſame pariſh, who 
were not concerned in ſuch loſs, importing, that they were well 
acquainted with the character and circumſtances of the ſaid Ed- 
ward, and that they did verily. believe that he by misfortune, without 


fraud, or evil practice, ſuſtained by the ſaid fire a loſs to the 


amount of a large ſum of money, to wit, the ſum of ſeven hun- 
dred and twenty pounds; of all which ſaid premiſes the ſaid Tho- 
mas, Joſeph, and Benjamin afterwards, to wit, on the ſame day 
and year laſt aforeſaid, at Liverpool aforeſaid, in the county afore- 
taid, had notice: And the ſaid Edward further ſays, that he hath 
always been ready and willing to ſubmit to all matters in difference 
between him and the faid office, touching the ſaid loſs, to the 
judgment and determination of arbitrators indifferently choſen be- 
tween them; and that although he the ſaid Edward hath, in all 
things,. conformed himſelf to and obſerved all and ſingular the 
ſtipulations, . conditions, and agreements which on his part were 
to be obſerved and performed, according to the form and effect of 
the ſaid deed or policy, and of the ſaid propoſals; and although the 
ſtock and fund of the ſaid ſociety was ſufficient to pay to the ſaid 


Edward his ſaid loſs ſuſtained by the ſaid fire, to wit, at Liver- 


Plea, that plain- 
tiff was not in- 
tereſted in the 
goods, &c, 
burnt, and that 
t ney were burnt 
do defraud, &c. 


pool aforeſaid, in the county aforeſaid ; yet the ſaid Edward hath | 
not, out of the funds of the ſaid ſociety, or in any other manner, 
been repaid or reimburſed his faid loſs, or any part of his ſaid loſs, 
but the ſame and every part thereof, although often duly de- 
manded, is ſtill wholly in arrear and unpaid to the ſaid Edward, 
contrary to the form and. effect of the ſaid covenant of the ſaid 
Thomas, Joſeph, and Benjamin in that behalf made as aforeſaid ; 
and ſo the ſaid Edward faith, that the ſaid Thomas, Joſeph, and 
Benjamin, although often requeſted, have not kept with the ſaid 
Edward their ſaid covenant, - but have broken the fame, and to 
keep the ſame with him hath hitherto wholly refuſed, and {till do 
refuſe, to the damage of the faid Edward of one thouſand pounds; 
and therefore he brings his ſuit, &c. T. BARROW. 


And the ſaid Thomas, Joſeph, and Benjamin, by Richard 
Statham their attorney, come and defend the wrong and injury, 
when, &c. and as to the ſuppoſed breach of covenant in the faid 
declaration mentioned, the ſaid Thomas, Joſeph, and Benjamin 
ſay, that the {aid Edward ought not to have or maintain his afore- 
faid action thereof againſt them, becauſe they ſay, that the ſaid 
Edward was not intereſted in any goods, being the ſtock in trade, 
or houſhold goods of the ſaid Edward, burnt, conſumed, loſt, and 
deſtroyed by fire, in manner and form as the ſaid Edward bath 
above in the ſaid declaration in that behalf alledged, and of this 
they the ſaid 'Thomas,' Joſeph, and Benjamin put themſelves * | 
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the country, and the ſaid Edward Crumpſty 'doth the like: And 
for further plea in this behalf, as to the ſaid: ſuppoſed breach of 
covenant in the ſaid declaration mentioned, they the ſaid Thomas, 

oſeph, and Benjamin, by leave of the court here for this purpoſe 
had and obtained, according to the form of the ſtatute in ſuch 
caſe made and provided, ſay, that the ſaid Edward ought not to 
have or maintain his aforeſaid action thereof againſt them, becauſe 
they ſay, that the ſuppoſed loſs and damage in the ſaid declaration 
mentioned, happened and was occaſtoned by the fraud and evil 
practice of the ſaid Edward in' that behalf, to wit, at Liverpool 


aforeſaid, in the county aforeſaid ; and this they the ſaid Thomas, 


Joſeph, and Benjamin are ready to verify; wheretore they pray 
judgment if the ſaid Edward ought to have or maintain his afore- 
{aid action thereof againſt them; and for further plea in this be- 
half, as to the ſaid ſuppoſed breach of covenant in the ſaid declara- 
tion mentioned, they the ſaid Thomas, Joſeph, and Benjamin, by 


leave of the court here for that purpoſe firſt had and obtained, 


according to the form of the ſtatute in ſuch caſe made and pro- 
vided, fay, that the ſaid Edward ought not to have or maintain his 
aforeſaid action thereof againſt them, becauſe they ſay, that the 
ſaid George Monk was not at the ſaid ſeveral times in that behalf 
in the ſaid declaration mentioned, miniſter of the pariſh of Liver- 
pool, as in the ſaid declaration above alledged; and of this they put 
themſelves upon the country, &c. and the faid Edward doth the 
like. 4 SAMUEL HEY wovuoD. 


And the ſaid Edward, as to the ſaid plea of the ſaid Thomas, 
Joſeph, and Benjamin, by them ſecondly above pleaded in bar, 
lays, that he ought not by reaſon of any thing in that plea alledged, 
to be barred from having and maintaining his aforeſaid action 
thereof againſt them, becauſe he ſays, that the ſaid loſs and da- 
mage in the ſaid declaration mentioned, did not happen, and was 


Replication to 
2d plea, deny- 
ing the traud. 


not occaſioned by the fraud and evil practice of the ſaid Edward in 


that behalf, as the ſaid Thomas, Joſeph, and Benjamin have-in 
their ſaid plea by them ſecondly above pleaded in bar alledged, and 
this the ſaid Edward prays may be enquired of by the country, and 
the ſaid Thomas, Joſeph, and Benjamin do the like: And becauſe 


Mittimus to the 


the iſſues aforeſaid between the faid parties above joined ought to juſtices at Lan- 
be tried by men of the county palatine of Lancaſter, within the cattcr. 


ſlamFcounty, where the writ of our lord the king doth not run, and 
not elſewhere ; therefore let the tenor of the record of plaint afore- 
laid be ſent to his ſaid majeſty's juſtices there, ſo that the ſame 
Juſtices, by his majeſty's writ of that county, do command the 


ſheriff of the ſame county of Lancaſter, that he cauſe to come be- Venire. 


fore the ſaid juſtices at their next ſeſſions of aſſize there before 
them to be holden, after the ſaid record ſhall be delivered to them, 
twelve good and lawful men of the body of the ſame county of 
Lancaſter, each of whom, &c. by whom, &c. and who neither, 
Ke. to recognize, &c. becauſe as well, &c. and when the veri- 


acation and iſſues aforeſaid ſhall be there made and tried, that _ 
0 
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the ſaid juſtices ſhall ſend the record of the faid plaint, together 
with every thing that ſhould be done thereon in his ſaid majeſty's 
court there, to our faid lord the king at Weſtminſter, at a da 
which the ſame juſtices ſhall appoint to the ſaid parties to be inthe 
ſame court, then to hear judgment thereon, &c. 

Tromas Barrow, 


Declaration LONDON, . The Governors and Company of the Royal 
againſt an in- Exchange Aſſurance of houſes and goods from fire, were ſum. 
n moned to anſwer Henry Robinſon, eſquire, in a plea, that they 
good to plaintiff Keep with him the covenant made between them, according to the 
the loſs which force, form, and effect of a certain deed thereof made to him by 


had agreed to Pays or cauſe to be paid unto the treaſury of the cor- 


that ſo long as the ſaid Henry ſhould well and truly Pays and cauſe 


1xpence into 


be built or placed in the room thereof, during the continuante of 
the ſaid policy, not exceeding the ſum of five hundred pounds, to 
be paid to the ſaid Henry, his executors, &c. within ſixty. days 
aſter ſuch loſs or damage ſhould happen, if, and in caſe the ſaid 
Governor and Company for the time being, their officers, work- 
men, or aſſigns, ſhould nat, within the ſaid ſixty days, at the 
charges of the ſaid corporation, cauſe or procure the houſes afore- 
ſaid, or ſuch new houſes to be begun to be rebuilt, repaired, and 
made good, and within a reaſonable time then next after, put into 
as good condition as the ſame was or were in at the time when 


ſuch fire or fires ſhould have happened; provided likewiſe, and it 
| | | was 
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was by the ſaid deed further declared to be the true intent and mean- 
ing of the ſaid policy, that the ſame ſhould not take place and be 
binding on the ſaid corporation till the premium for the year ſhould 
be paid, as by the ſaid deed more fully appears: And the ſaid 
Henry in fact faith, that he the ſaid Henry yearly and every year, 
during nine years next enſuing the making of the ſaid deed, well 
and truly paid the ſaid annual ſum of twelve ſhillings and ſixpence 
into the treaſury of the corporation aforeſaid ; and the directors of 
the ſaid corporation for the time being, yearly, and every year 
during the ſaid nine years, agreed to accept, and did accept the 
ſame of the ſaid Henry, to wit, at, &c.; and the ſaid Henry fur- 
ther ſays, that in the laſt year of the ſaid nine years, and during 
the continuance of the ſaid policy, to wit, on, &c. two houſes of 
the ſaid four houſes ſpecified in the ſaid deed, to wit, one houſe 
in the ſaid deed mentioned to have been in the tenure of A. B, 
and one other houſe in the ſaid deed mentioned to have been in 
the tenure of the ſaid C. D. happened to be and were ſet on fire, 
and much burat, damnified, and hurt by the faid fire, and that the 
loſs and damage which happened to each of the two houſes by the 
faid fire, on the ſame day and year, amounted to a large ſum of mo- 
ney, to wit, to the ſum of one hundred and twenty-five pounds each 
houſe, to wit, at, &c. whereof the ſaid G. and C, then and there 
had notice; and yet the faid G. and C. or their officers, work- 
men, or aſſiſtants, or any of them, did not within ſixty days after 
the ſaid loſs and damage fo happened to the ſaid two houſes by the 
faid fire as aforeſaid, cauſe or procure the faid two houſes or ei- 
ther of them, or any part thereof to be begun at the charge of the 
{aid corporation to be rebuilt, repaired, and made good, nor within 
a reaſonable time then next after, put into as good a condition as 
the ame were in when the ſaid fire happened, nor have the faid 
G. and C. within ſixty days after ſuch loſs or damage happened 
to the ſaid two houſes as aforeſaid, or at any time ſince paid, made 
good, and ſatisfied to the ſaid Henry, or his aſſigns, the ſaid loſs 
or damage which happened by the ſaid fire to the bai two houſes as 
aforeſaid, not exceeding one hundred and twenty- five pounds each 
houſe, which they ought to have done, according to the form and 
effect of their ſaid covenant in that behalf made; and thus the ſaid 
G. and C. although often requeſted, have not kept their ſaid co- 
venant with the ſaid Henry; whereby the ſaid Henry ſays that he 
js damnified to the yalye of five hundred pounds, and * _ 
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In the Common Pleas. . : 
LONDON, to wit. Calverly Bewick, late of London, Declaration, at 
eſquire, James Haughton Langſton, Jate of Weſtminſter, in the BY d 2 ws 
county of Middleſex, eſqujre, and William Godfrey, late of the — a- 
ſame, eſquire, were ſummoned to anſwer Samuel Olqham and gainſt the Lon- 
William Cooper, aſſignees of the eſtate and effects of William don Sun fire- 


Ingram, a bankrupt, acgor ding ta the form of the ſtatutes con- ons 1 
| g cerning on houſhald 


goods. 
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cerning bankrups, made and provided, -in a plea of covenant 
broken, and thereupon the ſaid Samuel and William Cooper, af. 
ſignees as aforeſaid, by James Hore their attorney, complain, 
for that whereas by a certain deed poll or policy of inſurance, 
made, &c. (ſet out the policy), as by the ſaid deed and propoſals, 
relation being thereunto had more fully appears: And the faid 
Samuel and William Cooper, affignees as aforeſaid, aver, that the 
ſaid William Ingram, at the time of the making the ſaid policy of 
inſurance, and from thence until the loſs and damage hereafter men- 
tioned, was intereſted in the faid inſured premiſes to a large 
amount, to wit, to the amount of all the money by him ever in- 
fured, or cauſed to be inſured thereon, to wit, at London afore- 
faid, in the pariſh and ward aforeſaid, and that houſhold goods, 
utenſils, and ſtock to the ſaid amount, continued and remained in 
the ſaid houſe until afterwards, to wit, on the twenty-ninth day 
of October, in the year of Our Lord 1782, the ſame were burnt, 
conſumed, and deſtroyed by fire, which did not happen by any 
invaſion, foreign enemy, civil commotion, or any military or 
uſurped power whatſover, whereby the faid William Ingram 
ſuſtained damage to a large amount, to wit, to the amount of 
all the money by him thereon inſured, to wit, at London afore- 
faid, in the pariſh and ward aforeſaid ; and the ſaid Samuel and 
William Cooper further ſay, that the ſaid premiſes in the ſaid deed 
or policy mentioned, at the time of the making of the ſaid deed, 
were not, nor at any time ſince have been inſured in any other 
office, and that the ſame premiſes in the ſaid deed or policy men- 
tioned were and are duly deſcribed, and not otherwiſe than as they 
really were, or ſo as to cauſe the ſame to be inſured at a lower 
premium than propoſed in the table in the ſaid propoſals men- 
tioned; and the ſaid Samuel and William Cooper, affignees as 
aforeſaid, further ſay, that the ſaid William Ingram did forthwith 
after the ſaid loſs, to wit, on the day and year laft-mentioned, at 
London aforeſaid, in the pariſh and wad aforeſaid, gave notice 
thereof to the ſaid ſociety at their ſaid office, and alſo as ſoon as 
poſſible afterwards, to wit, on the ſame day and year Jaſt-men- 
tioned, did there deliver in as particular an account of his ſaid loſs 
and damage as the natureof the caſe would admit of, and did then and 
there make proof of the ſame by his oath and affidavit in writing, 
according to the form practiſed in the ſaid office, and by ſuch other 
proper vouchers as were reaſonably required: And the faid Samuel 
and William C. further ſay, that the miniſter of the pariſh of Port- 
ſea, in which the aforeſaid dwelling-houſe of the ſaid William In- 
gram was ſituate, long before and at the time of the loſs hereinbefore 
mentioned, dwelt and reſided at a diſtance from and out of the ſaid 
pariſh, and was and ftill is wholly unacquainted with the character 
and circumſtances of the ſaid William Ingram, and wholly unable 
to make ſuch certificate as by the ſaid policy is required, but that 
the ſaid William Ingram afterwards, to wit, on the nineteenth 
day of May, in the year of Our Lord 1783, at London aforeſaid, 
in the*pariſh and ward aforeſaid, did procure and did deliver at rr 
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faid-office, a certificate under the hands of William Thomas Le 
Cocg, Jonathan Hammond, John Chapman, Richard Chamberlain, 
Thomas Cook, Francis Gibbs, William Baſſatt, Thomas Prin- 
natt, Thomas James, Thomas Phipard, Richard Gearing, Henry 
Hurloch, James Piguenit, Nicholas Dyer, Samuel Parſons, 
William Bacon, James Parrott, J. B. Caſtell, and Hugh Rook- 
then, and at the time of the ſaid loſs being reputable inhabitants 
of the ſaid pariſh, who were not concerned in the ſaid loſs, im- 
porting, that 7 knew the ſaid William Ingram, late of the 
Common-Hard, Portſmouth, linen-draper, and believe that he by 
misfortune, and without fraud, did, on the twenty-ninth day of 


October, then laſt paſt, ſuſtain a conſiderable loſs and damage, by 


his dwelling-houſe, on the Common Hard aforeſaid, and the ſtock 
and effects therein, or great part thereof, being conſumed by fire, of 
all which premiſes the ſaid Calverly, James Haughton, and William 
Godfrey afterwards, to wit, on the ſame day and year laſt aforeſaid, 
at Lok aforeſaid, in the pariſh and ward aforeſaid, had notice 
from the ſaid William Ingram; and the ſaid Samuel and William 
Cooper ſay, that the ſaid William Ingram before he became a bank- 
rupt, and the ſaid Samuel and William Cooper, aſſignees as aforeſaid, 
ſince the time the ſaid William Ingram became a bankrupt, have 
always been ready and willing to ſubmit all matters in difference 
between him and them reſpectively and the faid office touching 
the ſaid loſs, to the arbitration of arbitrators indifferently to be 
choſen between them ; and the ſaid Samuel and William Cooper 
further ſay, that although the ſaid William Ingram before he be- 
came a bankrupt, and the ſaid Samuel and William Cooper, aſ- 
ſignees as aforeſaid, fince the ſaid William Ingram became a 
bankrupt, have reſpectively in all things conformed himſelf and 
themſelves to, and obſerved all and ſingular the ſtipulations, mat= 
ters, and things which on his or their parts were to be obſerved 
and performed to the utmoſt of their power, according to the form 
and effect of the ſaid deed or policy, and of the ſaid propoſals ; 
and although the ſtock and fund of the ſaid ſociety always hath 
been and yet is ſufficient to pay the ſaid Joſs ſuſtained by the ſaid 
William Ingram, by reaſon of the ſaid fire, yet the ſaid William 
Ingram before he became a bankrupt, was not, nor have the ſaid 
Samuel and William Cooper, aſſignees as aforeſaid, at any time 
ſince the ſaid William Ingram became a bankrupt, hitherto out of 
the ſtock and funds of the ſaid ſociety, or in any other manner 
been repaid or reimburſed the ſaid loſs, or any part thereof, but 
the ſame and every part thereof is ſtill wholly in arrear and un- 
paid, contrary to the form and effect of the ſaid covenant of the 
ſaid Calverly, James Haughton, and William Godfrey by them 
in that behalf made as aforeſaid; and ſo the ſaid Samuel and 
William Cooper, aſſignees as aforeſaid, ſay, that the ſaid Calverly, 
James Haughton, and William Godfrey, although often requeſted, 
have not kept with the ſaid William Ingram before he became a 
bankrupt, nor with the ſaid Samuel and William Cooper, aſ- 
lignees as aforeſaid, ſince the ſaid William Ingram became a 
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bankrupt, the covenant made between the ſaid William Ingiàm 
before he became a bankrupt, and the faid Calverly, James 
Haughton, and William Godfrey in that behalf as aforeſaid ; but 
the ſaid Calverly, James Houghton, and William Godfrey have 
broken the fame, and ſtill refuſe to keep the ſame with the faid 
Samuel and William Cooper, aſſignees as aforeſaid, to the damage 
of the ſaid Samuel and William Cooper, aſſignees as aforeſaid, of 
fifteen hundred pounds; therefore they bring ſuit, &c. 


And the faid Calverly, James Haughton, and William God. 
frey, by Oliver Farrer, their attorney, come and defend the 
wrong and injury, when, &c. and ſay, that the ſaid Samuel and 
William Cooper ought not to have or maintain their aforeſaid 
action thereof againſt them, becauſe they ſay, that the ſaid 
William Ingram in the ſaid declaration mentioned, on the ſaid 
twenty-ninth day of October, in the year of Our Lord 1782 afore- 
faid, wilfully, fraudulently, and malicioufly burnt, conſumed, and 
deſtroyed by fire the ſaid houſehold goods, utenſils, and ftock 
in the ſaid declaration mentioned, and thereby wilfully, fraudu- 
lently, and maliciouſly did occafion the ſaid loſs and damage in the 
faid declaration mentioned, to wit, at London aforeſaid, in the 
pariſh and ward aforeſaid ; and this they are ready to verify: where. 
fore they pray judgment if the ſaid Samuel and William Cooper 
ought to have or maintain their aforeſaid action thereof againſt 
them: And for further plea in this behalf, the faid Calverly, James 
Haughton, and William Godfrey, by leave of the court here to 
them for this purpoſe firſt granted, according to the form of the 
ſtatute in ſuch caſe made and provided, ſay, that the faid Samuel 
and William Cooper ought not to have or maintain their ſaid 
action againſt them; becauſe they ſay, that the faid William 
Ingram in the ſaid declaration mentioned, at the time of the ſaid 
ſuppoſed loſs and damage therein mentioned, had not any intereſt 
in the ſaid houſehold goods, utenſils, and ſtock above ſuppoſed to 
have been burnt, conſumed, and deſtroyed by fire, as the faid 
Samuel and William Cooper have in their ſaid declaration in that 
behalf above alledged; and of this the ſaid Calverly, James 
Haughton, and William Godfrey put themſelves upon the country, 
& c. G. Rook E. 


And the ſaid Samuel and William Cooper, as to the ſaid plea 
of the ſaid Calverly, James Haughton, and William Godfrey, by 
them firſt above pleaded in bar, oy, that by reaſon of any thing in 
that plea contained, they ought not to be barred from having their 
faid action thereof maintained againſt the ſaid Calverly, James 
Haughton, and William Godfrey; becauſe they ſay, that the faid 
William Ingram did not wilfully, fraudulently, or maliciouſly 
burn, conſume, or deftroy by fire, or cauſe to be burnt, con- 
ſumed, or deſtroyed by fire the ſaid houſehold goods, utenſils, 
and Rock in the ſaid declaration mentioned, or any part thereof, 


in manner and form as the ſaid Calverly, James Haughton, and 
; | 2 | William 
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Willihm Godfrey have in their ſaid plea above alledged; and this 
they pray may be enquired of by the country: And as to the plea 
of the ſaid Calverly, James Haughton, and William Godfrey, by 
them laſtly above pleaded in bar, and whereof the ſaid Calverly, 
James Haughton, and William Godfrey have put themſelves upon 

the country, they the ſaid Samuel and William Cooper do fo like- 
wiſe ; therefore, to try the ſaid iſſues it is commanded to the 
ſheriffs that they cauſe to come here on , twelve, &c. by 
whom, &c. and who neither, &c. to recognize, &c. becauſe, 
as well, &c. the ſame day is given to to the parties aforeſaid 
there, &c. | 


It is not alledged in the declaration plied by intendment, 1. Salk. 364. Sir T. 
that a certificate was procured, and the Raymond 487. 2. Jones 232. 2. Stra. 295. 
court of C. B. decided this was a con- In guare impedit plaintiff had not averred 
dition precedent, and where no intereſt is that the next term belonged to him, 
already veſted, nor is to veſt but na Cro. Jac, 369. nor ſaid how ſeiſed in ſee 
condition precedent, performance ought in arreſt of judgment, becauſe breach 
to be averred fully, and with certainty, not well alledged ; court held breach ad- 
Co. 10, 11. Ughtred's Caſe. It was mitted by plea non eff faffum, See 2. H. 
anſwered to the objection in arreſt of Bl. 577. n. a. See ante 403. ſame point; 
judgment, that the objection is waved and 67. R. 710. 
by defence, and that matter may be ſup- ; 
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DORSETSHIRE, /. Bernard Banger, by William Banger peclaration on 
his father, who is admitted by the court of our lord the king him- an apprentice's 
ſelf to proſecute for the ſaid Bernard, who is within the age of indenture, 
twenty-one years, as the next friend of the ſaid Bernard, com- e e 1 
plains of Richard Barfoot, being in the cuſtody, &c. of a plea of Aug his mat. 
breach of covenant; for that whereas, by a certain indenture ter, for diſmiſ- 
made on, &c. between the aforeſaid William Bangor and Bernard fing himfromhis 
Bangor, by the names of, &c. of the one part, and the ſaid Rich- frvice againſt 
ard, by the name of, &c. on the other part (the counterpart of = roma 9 
the ſaid indenture, ſealed with the ſeal of the ſaid defendant, he inliruck ng hien 
the ſaid Bernard Banger now brings here into court, the date in his buſineſs, 
whereof is the ſame day and year aforeſaid), it was witneſſed that not finding him 
the ſaid B. B. at his own free and voluntary will, and by and with — eee &c. 
the conſent of his father, placed and bound himſelf apprentice for nrg 
four years, as by the ſaid indenture now brought here into court 
more ſully and at large appears; and the ſaid B. avers, that the 
ſaid B. by virtue of and under the ſaid indenture, did, after the 
making the ſaid indenture of the twenty-fixth day of May, A. D. 

1752 aforeſaid, enter and was received by the ſaid defendant into 
the ſervice of the ſaid defendant, as ſuch his apprentice in form 
aforeſaid, and into the houſe of the ſaid defendant, and did ſtay 
and continue in the ſervice of the ſaid defendant, as ſuch his ap- 
prentice in manner aforeſaid, from thence for part of the aforeſaid 
term of four years, to wit, until and upon the twenty-ſeventh day 


See Covenant on Articles of Agreement, and ante p. 392. 
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of March, A. D. 1756: And the ſaid plaintiff further ſaith, that 
although he the ſaid plaintiff hath always, from the time of the 
making of the ſaid indenture hitherto well and faithfully done, 
performed, and fulfilled every thing in the ſaid indenture contain. 
ed on his part and behalf to be performed and fulfilled ; yet pro- 
teſting that the ſaid Richard hath not done, performed, or fulfilled 
all things in the ſaid indenture on his part and behalf to be done 
and performed; in fact the ſaid plaintiff faith, that the ſaid Rich- 
ard, during the faid term of four years in the ſaid indenture men- 
tioned, to wit, on the twenty-ſeventh day of March, A. D. 17 50 
aforefaid, at L. aforeſaid, without the licence, and againſt the will 
of the ſaid plaintiff, diſmiſſed and put away the faid plaintiff from 
and out of the ſaid ſervice of the ſaid defendant, and from thence 
until the end of the ſaid term of four years, wholly refuſed to per- 
mit him to be in the faid ſervice of the ſaid defendant, againſt the 
form and effect of the ſaid indenture, and of the aforeſaid covenant 
of the ſaid Richard made in that behalf as aforeſaid : And the faid 
plaintiff further ſays, that the ſaid Richard, during all or any part 
of the ſaid term of four years, did not teach and inſtruct, or cauſe 
to be well and ſufficiently taught and inſtructed, the ſaid plaintiff 
in the faid trade and buſineſs of a ſoap-boiler and tallow-chandler, 
after the beſt way and manner that he could, according to the 
form and effect of the ſaid indenture, but therein wholly failed 
and made default, contrary to the form and effect of the aforeſaid 
indenture of the aforeſaid govenant of the aforeſaid defendant, ſo 
made in that behalf as aforeſaid : And the ſaid plaintiff further 
ſays, that the ſaid Richard did not, during great part of the ſaid 
four years, from and continually after the faid twenty-ſeventh day 
of March, in the A. D. 1750 aforeſaid, until the end of the faid 
term of four years, or during any part of that time, find or pro- 
vide for: the faid plaintiff ſufficient, or any meat, drink, waſhing, 
or lodging, but during all that time refuſed ſo to do, contrary to 
the form and effect of the ſaid indenture of his ſaid covenant fo 
made in that behalf as aforeſaid; and fo the ſaid plaintift ſaith, that 
the ſaid defendant (although, &c.) hath not kept with plaintiff 
his covenants aforeſaid. Damages ten pounds, 


And the faid Richard, by A. B. his attorney, comes and de- 
fends the wrong and injury, when, &c. and as to the firſt breach 
of covenant above aſſigned, ſays, that the ſaid Bernard ought not 


to have or maintain his aforeſaid action thereof againſt him; becauſe 


he ſays, that the ſaid B. on the ſaid twenty-ſeventh day of March, 
A B. 1756 aforeſaid, in the aforeſaid breach above aſſigned men- 
tioned, at Lillington aforeſaid, voluntarily, and of his own free 
will did depart and abſent himſelf from the ſervice of the ſaid 
defendant, and voluntarily of his like own free will continued 
abſent from the ſervice of the faid defendant, from thence until 
the end and term of four years, without this, that the faid 
Richard, without the licence and againſt the will of the ſaid 
plaintiff, diſmiſſed and put away the faid plaintiff from and 
out of the ſaid ſervice of the ſaid defendant, as the ſaid 1 


4 
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tif hath above in his ſaid 'deed in that behalf alledged; and 
this he is ready to 'verify: wherefore he prays judgment if 
the ſaid B. ought to have or maintain his aforeſaid action thereof 
againſt him, &c.: And the ſaid Richard, as to the ſaid breach of 24 plea 
covenant ſecondly above aſſigned, ſays, that the ſaid plaintiff ought 
not to have or maintain his aforeſaid action thereof againſt him 
becauſe he ſays, that the ſaid defendant did, from the time of the 
making of the faid indenture, until the twenty-ſeventh day of 
March 1756, at Lillington aforeſaid, teach and inſtru, and 
cauſe to be well and ſufficiently taught and inſtructed, the ſaid 
plaintiff in the faid trade and buſineſs of a ſoap-boiler and tallow- 
chandler, after the beſt way and manner that he could, and that 
he the ſaid plaintiff, on the twenty-ſeventh day of March, A. D. 
1756 aforeſaid, of his own free will and accord, at Lillington 
aforeſaid, went away, departed, and abſented himſelf from the 
houſe and ſervice of him the ſaid defendant, and voluntarily, of his 
own free will, kept and continued to abſent himſelf from the ſervice 
of the ſaid defendant (a), from thence until the end of the faid 
term of four years; and this he is alſo ready to verify : wherefore 
he prays judgment if the ſaid plaintiff ought to have or maintain 
his aforeſaid action thereof againſt him, &c.: And as to the ſaid 
breach of covenant thirdly above aſſigned, (actio non); becauſehe 
fays, that the faid plaintiff, on the ſaid twenty-ſeventh day of 

arch, A. D. 1756 aforeſaid, did voluntarily, and of his own 
free will, depart and abſent himfelf from the ſervice of the ſaid 
defendant, and did freely and voluntarily continue to abſent him- 
ſelf from the ſervice of the ſaid defendant for the reſidue of the faid 
term of four years, and therefore the faid defendant could not at 
any time after the ſaid twenty-ſeventh day of March, A. D. 1756 
aforeſaid, during the ſaid term of four years, find or provide for 
the ſaid plaintiff any meat, drink, waſhing, or lodging; and this, 
&e.; wherefore, &c. if, &c. | 

(a) This I think ſhould be in, though returned,but having been guilty of felony, 
Mr. Warren left it out; but that might defendant refuſed to receive him. 


be occaſioned by the nature of the caſe, J. Mon Ax. 
which was, the apprentice would have | 


MIDDLESEX, to wit. Jane Goadley complains of Robert covenant on an 
Hall, being, &c. of a plea of breach of covenant ; for that where- indenture of ap- 
as by certain indenture- of apprenticeſhip made on the twelfth prenticeſhip 
day of September, A. D. 1783, to wit, at Weſtminſter, in the ⸗Banſt the fa- 
county of Middleſex aforeſaid (one part of which indenture, ſealed g H none 
with the ſeal of the ſaid Robert, ſhe the ſaid Jane now brings here the daughter's 
into court, the date whereof is the day and year aforeſaid), it is covenant. 
witneſſed (amongſt other things) that Mary Hall, daughter of 
the faid Robert (by the name and addition of Robert Hall, of the 
pariſh of Iſlington, Middleſex), did put herſelf apprentice to the 
taid Jane (by the name and addition of Jane Goadley, of the city 
of Bath, Somerſetſhire), to learn her art, alſo to aſſiſt in the 
family buſineſs, ſuch as waſhing, ironing, &c. and with her 
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(after the manner of an apprentice) to ſerve from the date thereof 
unto the full end and term of ſeven years from thence next follow. 
ing, to be fully complete and ended, during which term the ſaid 
apprentice her miſtreſs faithfully ſhould ſerve, her ſecrets keep, 
her lawful commands every where gladly do; that ſhe ſhould not 
haunt taverns or playhouſes, nor abſent herſelf from her ſaid miſ- 
treſs's ſervice day or night unlawfully, but in all things as a faith. 
ful apprentice ſhould behaye herſelf towards her ſaid miſtreſs, and 
all hers, during the ſaid term; and for the true performance of all 
and every the ſaid covenants and agreements, either of the faid 
parties did become bound unto the other by the faid indenture, as 
by the ſaid indenture (relation being thereunto had) will (amon 
other things) more fully and at large appear ; by virtue of which 
ſaid indenture the ſaid Mary Hall afterwards, to wit, on the faid 
twelfth day of September, in the year aforeſaid, at Weſtminſter, 
in the county of Middleſex aforeſaid, entered, and was then and 
there received into the ſervice of the ſaid Jane as her apprentice, 
and remained and continued in ſuch ſervice, under and by virtue 
of the ſaid indenture, for a long ſpace of time, to wit, from the 
day and year laſt aforeſaid, until and upon the day of „ in 
the year of Our Lord 17 , to wit, at Weſtminſter, in the 
county of Middleſex aforeſaid; and although ſhe the ſaid Jane 
hath always, from the time of the making the ſaid indenture 
hitherto, well and truly performed, fulfilled, and kept the fame 
in all things therein mentioned and contained on her part 
and behalf to be performed, fulfilled and kept, according to the 
tenor and effect, true intent and meaning of the ſaid indenture, to 
wit, at Weſtminſter, in the county of Middleſex aforeſaid : Yet, 
proteſting that the ſaid Robert hath not performed, fulfilled, or 
kept any thing in the ſaid indenture mentioned and contained on 
his part and behalf to be performed, fulfilled, and kept, according 
to the tenor and effect, true intent .and meaning thereof; the 
faid Jane in fact faith, that the ſaid Mary Hall did not nor would 
faithfully ſerve the Lid Jane, according to the tenor and effect, 
true intent and meaning of the ſaid indenture; but on the contrary 
thereof, ſne the ſaid Mary Hall did, during the ſaid term, to wit, 
on the ſaid day of , in the year laſt aforeſaid, at Weſt- 
minſter, in the county of Middleſex aforeſaid, unlawfully abſent 
herſelf, and hath from thence hitherto remained and continued un- 
lawfully abſent from the ſervice of the ſaid Jane, contrary to the 
tenor and effect of the ſaid indenture, and of the covenants in that 
behalf made as aforeſaid : And fo the ſaid Jane in fact ſaith, that 
the ſaid Robert (although often requeſted), hath not kept the 
faid covenants ſo by him made with the ſaid Jane, in manner and 
form aforeſaid, but hath broken the ſame, and to keep the ſame 
with the ſaid Jane hath hitherto wholly refuſed, and {till refuſes ſo 
to do, to the damage of the ſaid Jane of pounds; and there- 
fore ſhe brings her ſuit, &c. Pledges, &c. 
| . Drawn by MR. Tipp. 
ide Branch v. Emington, Doug. 0. and Whitby v. Loftus, B. R. M. 10. G. f. 
L. Mod. 190. ; 
| 2 Trinity 
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LANCASHIRE, to wit. Barton Shuttleworth, clerk, com Declaration in 
plains of James Hargreaves, being, &c. of a plea of covenant bro- B. R. in cove- 
ken; for that whereas by certain articles of agreement indent- nant on an in- 
ed, made, concluded, and agreed upon the ſixteenth day of Octo- denture os 8 8 
her, in the year of Our Lord 1789, at Rochdale, in the county kus father 7.4, 
of Lancaſter aforeſaid, between the ſaid B. 8. the now plaintiff, apprentice a- 
and B. S. his ſon, of the one part, and the ſaid J. H. of the other Sainſt his maſ- 

„ and ſealed with the reſpective ſeals of the ſaid B. S. the now ter, for not 
plaintiff, and B. S. the ſon, and the ſaid James, and bearing date n en, Ae, | 
the fame day and year aforeſaid (which ſaid articles of agreement diſmifing him. 
now remain in the cuſtody and poſſeſſion of the ſaid James, and there- States that the 
fore the ſaid B. S. the now plaintiff, cannot bring the ſame here indenture of 
into court), the ſaid B. S. the fon, of his own free will, and with apprentice is 
the conſent of the ſaid B. S. his father, the now plaintiff, did put, in defendant's 
place, and bind himſelf apprentice to the ſaid J. H. to ſerve him in EY N Wee. 
his art, myſtery, or buſineſs of a ſurgeon, apothecary, and mid- cannot — 
wife, from the day of the date of the ſaid articles, for and during it in court. 
the full end and term of four years from thence next enſuing, and 8 
that he the ſaid B. S. the ſon, ſhould and would, during the ſaid 
term, keep the ſecrets of his ſaid maſter, and ſhould not, nor would 
not, during the ſaid term, embezzle or miſſpend any of his ſaid 
maſter's money or goods, nor abſent himſelf from his ſervice at 
any time without his conſent, but in all reſpects behave himſelf 
as a good and faithful apprentice ought to do; and the ſaid J. H. 
in conſideration of ſuch apprenticeſhip, and alſo in conſideration 
of fifty two pounds ten ſhillings of lawful money of Great Britain 
to him in hand paid, by the ſaid B. S. the father, on or before 
the ſealing and delivery of the faid articles, the receipt whereof he 
did thereby acknowledge, did for himſelf, his heirs, executors, - 
and adminiſtrators, that he the ſaid J. H. ſhould and would, at all 
times during the term aforeſaid, teach and inſtruct, or cauſe and 
procure to be taught and inſtructed in the art, myſtery, or buſineſs 
of a ſurgeon, apothecary, and midwife, and in all things incident 
and belonging thereto, in ſuch manner as he the ſaid J. H. then, or at 
any time during the ſaid term, ſhould uſe, practiſe, or deal in 
the ſame; and alſo that he the ſaid J. H. ſhould and would, dur- 
ing the ſaid term, find and provide for the ſaid B. S. the ſon, good 
and ſufficient meat, drink, and lodging, fit for ſuch an appren- 
tice (as by the faid articles of agreement, relation being thereunto | 
had may more fully appear): And the ſaid B. S. the father, in The fon entered 
fact ſays, that the ſaid B. S. the ſon, by virtue of the ſaid articles, into defendant's 
afterwards, to wit, on the ſeventeenth day of October, in the ſervice. 
year aforeſaid, at R. aforeſaid, in the county aforeſaid, entered 
and was received into the ſervice of the ſaid James, to ſerve him 
the ſaid James as ſuch apprentice as aforeſaid, during the ſaid term 
of four years, in the ſaid articles mentioned, and ſtaid and con- 
tinued in the ſaid ſervice of the ſaid James, as ſuch apprentice as 
aforeſaid, for and during part of the ſaid term in the faid indenture 
mentioned, to wit, until and upon the firſt day of April, in the 

2 year 
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it Breach, did Year of Our Lord 1790, to wit, at, R. aforeſaid: Vet the faid 
not inſtruct the James did not, during the ſaid time that the ſaid B. S. the ſon, ſo 
apprentice, was and continued in his ſaid ſervice as ſuch apprenrice as afore- 
| ſaid, teach or inſtru the ſaid B. S. the ſon, or cauſe or procure 
him to be taught or inſtructed in the art, myſtery, or buſineſs of a 
ſurgeon, apothecary, and midwife,: or either of them, or in all or 
any of the things incident or belonging thereto, in ſuch manner ag 
he the faid James did, during that time uſe, practiſe, and deal in the 
ſame, or in any other manner whatſoever ; but wholly omitted and 
refuſed ſo to do, and therein wholly failed and made default, con- 
trary to the form and effect of the ſaid articles, &c. of the ſaid 
covenant of the ſaid James, ſo by him made in that behalf ag 
aforeſaid, and in manifeſt breach thereof: And the ſaid B. S. the 
father, further in fact ſays, that although the ſaid B. S. the fon, 
hath always, during the ſaid term, been deſirous of remaining 
and continuing in the ſaid ſervice of the ſaid James, as ſuch ap- 
prentice as aforeſaid, for and during, and until the end and expi- 
ration of the ſaid term of four years in the ſaid articles mentioned, 
2d Breach, turn- to wit, at R. aforeſaid: Yet the ſaid James afterwards, and long 
ed the appren- before the expiration of the ſaid term of four years in the ſaid ar- 
tice away, and tjeles mentioned, to wit, on the ſaid firſt day of April, in the year 
5 e e laſt aforeſaid, at R. aforeſaid, without the licence or conſent, and 
with board and Againſt the will of the ſaid B. 8. the ſon, diſcharged and 
lodging. diſmiſſed the ſaid B. S. the fon from and out of the ſervice of 
him the faid James, and kept and continued him ſo diſmiſſed 
and diſeharged out of his ſaid ſervice from thence hitherto, and 
during all that time wholly refuſed to permit or ſuffer the ſaid 
B. S. the ſon, to remain, continue, or be in his ſervice as ſuch 
apprentice as aforeſaid, and hath not, during any part of the faid 
laſt-mentioned time, taught or inſtructed the ſaid B. S. the ſon, 
or Cauſed and procured him to be taught and inſtructed in the ſaid 
art, myſtery, and buſineſs of a ſurgeon, apothecary, and mid- 
wife, or any part thereof, or in all or any of the things incident or 
belonging thereto, in manner as he the ſaid James uſes, practiſes, 
and deals in the ſame, or in any other manner; neither hath the 
faid James, during any part of the ſaid laſt- mentioned time, found 
or provided for the ſaid B. S. the fon, good and ſufficient meat, 
drink, and lodging, fit for ſuch an apprentice, or any other meat, 
drink, or lodging, or any part thereof, but hath altogether 
omitted and refuſed ſo to do, and hath therein wholly failed and 
Netzes made default, contrary to the form and effect of the ſaid articles of 
Condition. the ſaid James ſo by him made in that behalf as aforeſaid, and in 
manifeſt breach thereof; and ſo the ſaid B. S. the father ſays, 
that the ſaid James (although often thereto requeſted), hath not 
kept with him the faid B. S. the father, the aforeſaid covenant 
made with him the faid James as aforeſaid, but hath broken the 
ſame; and to keep the ſame with the ſaid B. S. the father, the ſaid 
James hath hitherto altogether refuſed, and ſtill refuſes, to the 
damage of the ſaid B. S. the father, of one hundred pounds; and 

therefore he brings his ſuit, &c. Pledges, &c. 
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And the ſaid James, by Ralph Allen his attorney, comes and Plea 1ſt, as to 


defends the wrong and injury, when, &c.; and as to the breach the e ee 
of covenant firſt above aſſigned, ſays, that the ſaid B. S. the fa- wo 2 2 
ther ought not to have or maintain his aforeſaid action thereof 
againſt him the ſaid James, becauſe he the ſaid James faith, that 
he the aid James did, during the ſaid time that he the ſaid B. S. 
the ſon was, and continued in his ſaid ſervice as ſuch an appren- 
tice as aforeſaid, teach and inſtruct the ſaid B. S. the ſon, and 
cauſe and procure him to be taught and inſtructed in the art, myf- 
tery, or buſineſs of a ſurgeon, apothecary, and midwife, and 
each of them, and in all things incident and belonging thereto, 
in ſuch manner as he the ſaid James did during that time uſe, 
practiſe, and deal in the ſame, according to the form and effect of 
the faid articles, and of the ſaid covenant of the ſaid James ſo by 
him made in that behalf as aforeſaid, to wit, at R. aforeſaid ; and 
of this he the ſaid James puts himſelf upon the country, and the 
faid B. S. the now plaintiff doth the like: And as to ſo much Second, to the 
breach of the covenant ſecondly aforeſaid, as relates to the diſmiſ- charge for diſ- 
ſing and diſcharging the ſaid B. S. the fon from and out of the — ng 
ſervice of the ſaid James, and keeping and continuing him ſo diſ- he ee pre” 
miſſed and diſcharged for the time in the ſaid breach in that behalf igue. 
mentioned, and refuſing to permit or ſuffer the ſaid B. S. the fon 
to remain, continue, or be in the ſervice of the ſaid James as ſuch 
apprentice as aforeſaid, during the time in the ſaid breach in that 
behalf aforeſaid ; the ſaid James ſaith, that the ſaid B. S, the fa- 
ther ought not to have or maintain his aforeſaid action. thereof 
againſt him the ſaid James, becauſe he the ſaid James ſaith, that 
he did not diſmiſs or diſcharge the ſaid B. S. the ſon from or out 
of the ſervice of the ſaid James, or refuſe to permit or ſuffer the 
faid B. S. the jon to remain, continue, or be in the ſervice of the 
ſaid James as ſuch apprentice as aforeſaid, in manner and form 
as the ſaid B. S. the father hath in his ſaid breach ſecondly above 
aligned alledged; and of this he the ſaid James putteth himſelf 
upon the country, and the ſaid B. S. the now plaintiff doth the 
like: And as to the reſidue of the faid breach of covenant ſecond- As to the reg- 
ly above aſſigned, the ſaid James ſays, that the ſaid B. S. the fa? due of that 
ther ought not to have or maintain his ſaid action thereof breach, that he 
againſt him, becauſe he faith, that the ſaid B. S. the ſon, on the 79 02 W. 
firſt day of April, in the year of Our Lord 1790, at R. aforeſaid , ae eee 249 
in the faid county, without the licence, and againſt the will of 
the ſaid James, voluntarily and wilfully departed and abſented him- 
ſelf from his ſaid ſervice, and remained and continued abſent there- 
ſrom without the licence and againſt the will of the ſaid James, 
from thence continually hitherto, contrary to the form and effect 
of the ſaid indenture; by reaſon whereof the ſaid James could 
not, during that time, or any part thereof, teach or inſtruct the 
faid B. S. the fon, or cauſe or procure him to be taught or in- 
ſtructed in the art, myſtery, and buſineſs of a ſurgeon, apothe- 
cary, and midwife, or any part thereof, or in all or any of = 
things incident or belonging thereto, in manner as he the ſai 
Ee3 James 
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James uſed, practiſed, and dealt in the fame, or in any other 
manner, or find or provide for the ſaid B. S. the fon, meat, 
drink, or lodging, or any part thereof; and this he the ſaid James 
is ready to verify: wherefore he prays judgment if the ſaid B. 8. 

| the father ought to have or maintain his faid action thereof againſt 

Plea to ad him: And for further plea in this behalf as to the ſaid breach of 
Short ns covenant ſecondly above aſſigned, by leave of the court here for 
3 E. this purpoſe firſt had and obtained, according to the form of the 
that the latter ſtatute in that caſe made and provided, the ſaid James ſays, that the 
ſhould procure ſaid B. 8. the father ought not to have or maintain his ſaid action 
another aſſiſt - thereof againſt him, becauſe he ſays, that after the making of the ſaid 
3 articles, and before the diſmiſſing and diſcharging of the ſaid B. S. 
deſendant. the ſon from and out of the ſervice of him the ſaid James, to wit, on 
| the firſt day of April, in the year of Our Lord 1790, at R. aforeſaid, 

in the faid county, it was agreed by and between the ſaid B. 8. 
the father and the ſaid James (amongſt other things) in manner fol. 
lowing, that is to fay, that the ſaid James'ſhould, with all convenient 
ſpeed, procure another perſon to ſerve him in his ſaid art, myſtery, 
and buſineſs, and that when the ſaid James ſhould have procured 
ſuch perſon, the ſaid B. S. the ſon ſhould leave the ſervice of him 
the ſaid James, and be diſcharged from his faid apprenticeſhip; 
and that he the faid James ſhould not, after the procuring of ſuch 
perſon, be obliged to teach or inſtruct the ſaid B. S. the fon, or 
cauſe and procure him' to be taught and inſtructed in the faid art, 
myſtery, and buſineſs of a ſurgeon, apothecary, and midwife, or 
any part thereof, or in any thing incident or belonging thereto, 
or to find or provide for the ſaid B. S. the ſon, any meat, drink, 
or lodging, and that the ſaid B. S. the father ſhould not nor would 
bring any action againſt the faid James for omitting and refuſing 
ſo to do: and the faid James avers, that the ſaid agreement being 
ſo made as aforeſaid, he the ſaid J. in conſideration and purſu- 
ance thereof afterwards, to wit, on the day and year laſt afore- 
ſaid, at R. aforeſaid, in the faid county, did procure another per- 
ſon to ſerve him in ſaid art, myſtery, and buſineſs ; wherefore the 

ſaid James then and there diſmiſſed and diſcharged the faid B. 8. 
the ſon from and out of the ſervice of him the ſaid J. and kept 

and continued him fo diſmiſſed and diſcharged out of his ſaid ſei- 
vice, from thence hitherto, and during all that time wholly re- 
fuſed to permit the ſaid B. 8. the ſon to remain, continue, or 
be in his ſervice, as ſuch apprentice as aforeſaid, and did not, 
during any part of the faid laſt- mentioned time, inſtruct the ſaid 
B. S. the ſon, or cauſe or procure him to be taught or inſtructed 
in the ſaid art, myſtery, or buſineſs of a ſurgeon, apothecary, and 
midwife, or any part thereof, or in all or any of the things inci- 
dent or belonging thereto, nor find nor provide for the ſaid B. &. 
the ſon, any meat, drink, or lodging, or any part thereof, but 
wholly omitted and refuſed ſo to do, as it was lawful for him to do 
on that occaſion; and this he is ready to verify: wherefore he 
prays judgment if the ſaid B. S. the father ought to have or main- 
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tain his ſaid action againſt him: And for further plea in this behalf Another plea to 
as to the faid breach of covenant ſecondly above aſſigned, by leave {cond breach, 
of the court here for this purpoſe firſt had and obtained, accord- ns eee. 
ing to the form of the ſtatute in that caſe made and provided, the himſelf ro his 
ſaid J. ſays, that the ſaid B. S. the father ought not to have or ſaid maſter, as 
maintain his aforeſaid action againſt him the fed James, becauſe that defendant 
he ſays, that after the making of the ſaid articles, and before the could not keep 
diſmifling and diſcharging the ſaid B. S. the ſon from and out of 

the ſervice of him the ſaid James, to wit, on the firſt day of Ja- 

'nuary, in the year of Our Lord 1790, and on divers other days 

and times between that day and the diſmifling and diſcharging the 

ſaid B. S. the ſon from and out of the ſervice of him the ſaid 

James, to wit, at R. aforeſaid, in the ſaid county, the ſaid B. S. the 

fon miſbehaved himſelf as ſuch apprentice as aforeſaid, and then 

and there wholly refuſed to obey the lawful commands and orders 

of him the ſaid James, and then and there beat, bruiſed, wounded, 

and ill treated the faid James, ſo that his life was thereby then and 

there in great danger, and then and there behaved and conducted 

himſelf ſo improperly, riotouſly, and outrageouſly, that he the 

faid James could not keep the ſaid B. S. the fon as ſuch appren- 

tice as aforeſaid ; wherefore the ſaid James, on the firſt day of 

April, in the year of Our Lord 1790, at R. aforeſaid, in the ſaid 

county, diſmiſſed and diſcharged the ſaid B. S. from and out of 

the ſervice of him the ſaid J. and kept and continued him fo diſ- 

miſſed and diſcharged out of his faid ſervice from thence hither. 

to and during all that time, whally refuſed to permit or ſuffer the 

ſaid B. S. the fon to remain, continue, or be in his ſervice as ſuch 

apprentice as aforeſaid, and did not, during any part of the ſaid 

laſt- mentioned time, teach or inſtruct the ſaid B. S. the ſon, or 

cauſe or procure him to be taught and inſtructed in the faid 

art, myſtery, and buſineſs of a ſurgeon, apothecary, and midwife, 

or any part thereof, or in all or any of the things incident or be- 

longing thereto, nor find or procure for the ſaid B. S. the fon 

any meat, drink, or lodging, or any part thereof, but wholly 

omitted and refuſed ſo to do, as it was lawful for him to do 

on that occaſion ; and this he is ready to verify: wherefore he 

prays judgment if the ſaid B. S. ought to have or maintain his 

aforeſaid action againſt him. SAMUEL HEywaop, 


And the ſaid B. S. the now plaintiff, as to the faid plea of the Replication d- 
ſaid James by him above pleaded in bar, as to the ſaid refidue of wary 
the ſaid breach of covenant ſecondly above aſſigned, ſays, that youu 1 
he the ſaid B. ought not, by reaſon of any thing in that plea al- 
ledged, to be precluded from having and maintaining his aforeſaid 
action thereof againſt the ſaid James, becauſe he ſays, that the ſaid 
James, of his own wrong, and without any ſuch cauſe as is by him 
in the ſaid plea in that behalf alledged, omitted and refuſed to teach 
or inſtruct the faid B. S. the fon, or to cauſe or procure: him to 
de taught or inſtructed in the ſaid art, myſtery, or buſineſs of a 

ſurgeon, apothecary, or midwife, or any part thereof, or in all or 
Ee 4 any 
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any of the things incident or belonging thereto, in manner as he 

the ſaid James then uſed, practiſed, and dealt in the ſame, or in 

any other manner, and to find or provide for the ſaid B. S. the 

ſon, meat, drink, or lodging, or any part thereof, in manner and 

form as the ſaid B. S. the plaintiff hath above thereof complained 

againſt him the ſaid James; and this he the faid B. S. the plaintiff 

prays may be enquired of by the country, and the ſaid James doth 

Replication to the like: And the ſaid B. S. the plaintiff, as to the faid plea of the 
4th plea, during ſaid James by him ſecondly above pleaded in bar, as to the faid 
_—— breach of covenant ſecondly above affigned, ſays, that the ſaid B. 8. 
y ought not, by reaſon of any thing in that plea mentioned, to be 

= barred from having and maintaining his ſaid action thereof againſt 
the ſaid James, becauſe he ſays, that it was not agreed by and 

between the ſaid B. S. the father and the ſaid James, in man- 

ner and form as the faid James hath above in his ſaid laſt- men- 

tioned plea in that behalf alledged; and this he the ſaid B. S. the 

plaintiff prays may be enquired of by the country; and the ſaid 

1 e | to James doth the like: And the faid B. S. the plaintiff, as to the 
5th plea, de in- {aid plea of the ſaid James laſtly above pleaded in bar to the ſaid 
Juria, and iſſue. breach of covenant ſecondly above affigned, ſays, that the ſaid 
B. ought not, by reaſon of any thing in that plea alledged, to be 

barred from having and maintaining his aforeſaid action againſt 

him the ſaid James, becauſe he ſays, that the faid James, of his 

own wrong, and without any ſuch cauſe as is by him in his faid 
laſt-meytioned plea in that behalf alledged, diſmiſſed, and diſ- 

charged the ſaid B. S. the ſon from and out of the ſervice of the + 

ſaid James, and kept and continued him fo diſmiſſed and diſ- 

charged out of the ſervice of him the ſaid James from thence hi- 

therto and during all that time, wholly refuſed to permit or 

ſuffer the ſaid B. S. the ſon to remain, continue, or be in his ſer- 

vice as ſuch apprentice as aforeſaid, and did not, during any part 

of that time, teach or inſtruct the ſaid B. S. the ſon, or cauſe or 

procure him to be taught or inſtructed in the ſaid art, myſtery, 

or buſineſs of a ſurgeon, apothecary, or midwife, or any part 

thereof, or in all cc any of the things incident or belonging 

thereto, nor find or provide for the ſaid B. S. the ſon, any meat, 

drink, or lodging, or any part thereof, but wholly omitted and 

refuſed ſo to 2 in manner and form as the faid B. S. the plaintiff 

hath above thereof complained againſt him the ſaid James ; and this 

he the ſaid B. S. prays may be enquired of by the country; and 

the faid James doth the like. 2 T. BARROW. 


I have taken iſſue on each of the de- ever, it would have been nugatory to 
fendant's pleas, but I am of opinion that have demurred to it, as the defendant 
the laſt, though true in fact, is bad in might have gone to trial upon the good 
point of law; for I do not think that the pleas without it or with it, by amending, 
expreſs covenant of the defendant, toin- but it is proper to obſerve, that if the 
ſtruct the apprentice in his profeſſion, defendant's evidence at the trial goes 
and to find him with board and lodging only to ſupport the faulty plea, 1 think 
during the term, can be diſcharged by it bad in arreſt of judgment, though he 
the mere miſbehaviour of the latter to ſhould obtain a verdi upon it, 
the former, as ſtated in that plea; how+ | 


CITY 
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CITY. or BRISTOL, /. William Organ, late of the city Declaration by 
of Briſtol, fiſhmonger and cork-cutter, was ſummoned to anſwer —— 
John Bayley of a plea of covenant broken; and thereupon the Fg maſter,” for 
{aid J. B. by J. C. who is admitted by the court to proſecute for not inſtructing 
the ſaid J. B. who is within the age of twenty-one years, as the him in his trade, 
next friend of the ſaid J. B. complains : for that whereas on the 224 providing | 
ſeventh of October 1775, at the city of Briſtol, by a certain in- pan ppg 
denture, &c. &c. as by the faid indenture, relation being had * * 
thereto, more fully and at large appears: And the faid J. B. ſays, 
that after making the ſaid indenture, to wit, on the day and year 
aforeſaid, at the city of B. aforeſaid, he the ſaid J. B. entered into 
the ſervice of the ſaid William and Ann, to ſerve after the man- 
ner of an apprentice, according to the form and effect of the ſaid 
indenture z and although the ſaid J. B. always, from the time of 
making the ſaid indenture, hitherto hath kept, performed, and done 
all things in the faid indenture contained on his part and behalf to 
be done, performed, and kept; yet, proteſting that the ſaid Wil- 
liam hath not done any thing in the ſaid indenture contained on 
his part and behalf to be done and performed: In fact the ſaid 
J. B. ſaith, that the ſaid W. hath not, ſince the day of the date 
of the ſaid indenture, diligently taught, inſtructed, and informed 
the ſaid J. B. or cauſed him to be informed by others in the afore- 
faid art of a fiſhmonger, and the aforeſaid art of a cork- cutter, or 
either of them, but hath wholly neglected and refuſed ſo to do, 
contrary to the form and effect of the ſaid inden: ure, and of the 
covenant of the ſaid William in that behalf made as aforeſaid : 

And the ſaid J. B. further ſaith, that the ſaid William hath not, 

ſince the time of waking the ſaid indenture, found him the ſaid 

J. B. good and ſufficient meat, drink, lodging, and other neceſ- 

faries (apparel and waſhing excepted) or any of them, but hath 

wholly neglected and refuſed fo to do, contrary to the form and ef- 

ſect of the ſaid indenture, and of the covenant of the ſaid William | 
in that behalf made as aforeſaid; and ſo the ſaid J. B. ſays, that l 
the ſaid William (although often requeſted) hath not kept with 

the ſaid J. B. his covenant in manner aforeſaid made, but hath 

broken the ſame, and to keep the fame with the ſaid J. B. 

hath hitherto wholly refuſed, to the damage; and therefore, &c, 


And the defendant, by A. B. his attorney, comes and defends Plea xt, that 
the wrong and injury, when, &c. ; and as to the ſaid breach of deſendanttaught 
covenant firſt above aſſigned, ſays, that the ſaid J. B. the plaintiff, pes 
(actio non); but he faith, that the ſaid William hath, fince the ns nun. 
day of the date of the ſaid indenture, diligently taught, inſtructed, 
and informed the ſaid J. B. the plaintiff, in the aforeſaid art of a 
hſhmonger, and in the aforeſaid art of a cork-cutter, according to 
the form and effect of the ſaid indenture, and of the covenant of . 
the ſaid William in that behalf made as aforeſaid; and of this, &c. Second, that 


. . plaintiff abſent, 
defendant, for further plea in bar as to the ſaid breach of covenant ed hiraſetf from, 


defendant's ſervice, and that whilſt he remained in his ſervice, defendant taught and inſtructed him. 
firſt 
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firſt above affigned, by leave, &c.; but he ſays, that after the making 

of the aforeſaid indenture, to wit, on the ſeventh of October 1775 

the ſaid J. B. the plaintiff, entered into the ſervice and employment 

of the ſaid William in the aforeſaid arts of a fiſnmonger and cork. 

cutter, and attended the ſaid William for inſtruction therein for a 

long ſpace of time, to wit, for the ſpace of then following; and 

that afterwards, on A. D. and from thenceforth until the day 

of ſuing out the original writ of the faid J. B. the plaintiff at B. 

aforeſaid, he the ſaid J. B. the plaintiff abſented himſelf from the 

ſervice and employment aforeſaid of the aforeſaid William, and neg. 

lected to attend the ſaid William in the arts aforeſaid: And the ſaid 

William further ſays, that from the time when the ſaid J. B. the 

laintiff, firſt entered into the ſervice and employment of the ſaid 

William in the arts above- mentioned, until the time of his ab- 

ſenting himſelf therefrom, and 1 to attend the ſaid Wil- 

liam therein as aforeſaid, he the ſaid William did + teach, in- 

ſtruct, and inform the ſaid J. B. the plaintiff, in the aforeſaid art 

of a fiſnmonger, and in the aforeſaid art of a cork -- cutter, ac. 

cording to the form and effect of the ſaid indenture of the cove- 

nant of the ſaid William in that behalf made as aforeſaid veri. 

39, that defend» fication ; wherefore he prays judgment if, &c.; and defendant, as 
ae — and to the ſaid breach of covenant laſtly above aſſigned, ſays, &c. but 
ind uin. be fays, that the ſaid William did find the ſaid J. B. the plaintiff, 
good and ſufficient meat, drink, lodging, and other neceſſaries, 

according to the form and effect of the ſaid indenture, and of the 

covenant of the ſaid William in that behalf made as aforeſaid ; and 

ath, that plain- of this, &c. : and for further plea in bar as to the ſaid breach of 
tif abſented covenant laſtly above aſſigned, by leave, &c. [the fame as firſt 
himſelf from de part of ſecond plea to this + ], find him the ſaid J. B. the plaintiff, 


fendant's fer- : 
many 41 chat &c. the ſame as the third plea, 


defendant | 
while, dc, did Theſe are, I think, the beft pleas not taught plaintiff, as alledged in fir 
find, &c. which the caſe will admit of; but Iam and third pleas, nor did the plaintiff ab. 
7 inclined to think that the plaintiff will ob- ſent himſelf, as alledged in third and fourth 
tain a verdict for ſome ſmall damages. pleas ; therefore I think it adviſcable ei- 
ther to offer terms of accommodation, or 
This is a mott abominable action, but ſuffer judgment by default, rather than 
I fear the plaintiff muſt have a verdict on incur the coſts ot the ſpecial pleas, and 
all the pleas, becauſe the defendant has a trial thereon, Nas RH GRosE. 


Replication, xc. And the ſaid John the plaintiff, as to the ſaid plea of the ſaid / 
to two pleas, William by him ſecondly above pleaded in bar, ſays, (precludi non), 
ee; mu but proteſting that the ſaid William#did teach, inſtruct, or in- 
mn — . form the faid J. B. the plaintiff, in the aforeſaid art of a fiſhmon- 

ger, and in the aforeſaid art of a cork-cutter, in manner and form 
Plaintiff avers as in and by the faid ſecond plea is above alledged; nevertheleſs, 
that he did not for replication in this behalf the faid S. the plaintiff ſays, that he 
* Wa* the ſaid John the plaintiff did not abſent himſelf from the ſervice 
N and employment aforeſaid of the ſaid William, or neglect to at- 


tend the ſaid William in the arts aforeſaid, in manner and form 
as 
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as the ſaid William hath in and by that plea above alledged; and 

this the ſaid John prays, &c.: And as to the ſaid plea of the ſaid Topiea,protet. 
William by him laſtly above pleaded in bar, the ſaid John the ing that plaintiff 
plaintiff ſays, * 4px ); but proteſting that he the ſaid William did not find ſuf- 
did not find him the ſaid John the plaintiff, good and ſufficient ficient meat and 
meat, drink, lodging, and other neceſſaries, in manner and form 

as in and by the id laſt plea in that behalf is above ſuppoſed; 

nevertheleſs, for replication in this behalf the ſaid John the plain- plaintiff avers 
tiff ſays, that he the ſaid John the plaintiff did not abſent himſelf that he did not 
from the ſervice and employment of the ſaid William, in man- bient himſelf, 
ner and form as the ſaid William hath in and by that plea above | 
alledged; and this, &c. THo. WALKER, 


And the faid William, as to the ſaid plea of the ſaid John by Rejoindet. 
him above pleaded, in reply to the ſaid plea of the ſaid William 
by him ſecondly above pleaded in bar, faith, that he doth the like; 
And the ſaid William, as to the ſaid John the plaintiff by him 
above pleaded, in reply to the ſaid plea of the ſaid William by 
him laſtly above pleaded in bar, faith, that he doth the like. 


The plaintiff's replications conclude to alſo ſaid, I think that the plaintiff will 
the country, and the defendant hath only be entitled to a verdict in his favour, It 2 
to take iſſue on the replications, by cannot, therefore, be left to the defend. 
giving the fimiliter to each; but as I ſaid ant's own diſcretion, whether he will join 
before, and as Mr. Serjeant Groſe hath iffue or ſuffer judgment by default. 


LONDON, to wit. John Wood againſt John Bell, in a plea Declaration in 
of covenant broken: for that whereas by a certain indenture made ne by — 
on the fourteenth day of September A. D. 1780, to wit, at Lon. f mager fer 
don aforeſaid, in the pariſh of St. Mary-le-bow, in the ward of diſcharging him 
Cheap, and which ſaid indenture, ſealed with the ſeal of tae ſaid b-fore the expi- 
defendant,, the faid plaintiff now brings into court, the date ation of his 
whereof is the ſame day and year aforeſaid: It is witneſſed, that Ws on * 
the laid plaintiff, by the name and deſcription of John Wood, of bing wages, 
Enſham, in Oxfordſhire, with the conſent of his father William 
Wood, put himſelf apprentice to the ſaid defendant by the name 
and deſcription of Captain John Bell, of Wapping, to learn his 
art with him after the manner of an apprentice, to ſerve from the 
date of the faid indenture unto the ful} end and term of four years 
from thence next following, to be fully complete and ended; 
during which term the ſaid apprentice his ſaid maſter faithfully (hall 
ſerve, his ſecrets keep, his lawful commands every where gladly 
do; he ſhould do no damage to his ſaid maſter, nor ſee to be done 
of others, but that he to his power thould let or forthwith give 
warning to his ſaid maſter of the ſame; he ſhould not waſte the 
goods of his ſaid maſter, nor- lend them unlawfully to any; he 
ſhould not commit fornication, nor contract matrimony within the 
laid term; he ſhould not play at cards, dice, tables, or any other 
unlawful games, whereby his ſaid maſter migat have any loſs 


with his own goods or others during the ſaid term, without li- 
; cence 


428 APPRENTICE v. MASTER. 


cence of his ſaid maſter; he ſhould neither buy nor ſell ; he ſhould 
not haunt taverns or play-houſes, nor abſent himſelf from his 
ſaid maſter's ſervice day nor night unlawfully, but in all things as 
a faithful apprentice he ſhould behave himſelf towards his ſaid 
maſter and all his during the ſaid term: And the ſaid Captain 
on Bell, his faid apprentice in the ſame art of a mariner, which 
e uſed by the beft means that he could, ſhould teach and in- 
ſtruct, or cauſe to be taught and inſtructed, finding unto his faid 
apprentice ſufficient meat, drink, and lodging, during the ſaid 
term, and alſo pay him five pounds for the firſt year, 2 pounds 
for the ſecond year, ſeven pounds for the third year, and ten 
nds for the fourth year, and for the true performance of all 
and every the faid agreements, either of the ſaid parties did bind 
himſelf unto the other by the ſaid indenture, as by the ſaid in- 
denture, relation being thereunto had may more fully and at lar 
appear: And the ſaid plaintiff in fact ſays, that the ſaid phintif 
by virtue of the ſaid indenture afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, entered and was received into the ſervice of the 
ſaid defendant, to ſerve the ſaid defendant as ſuch apprentice in the 
art aforeſaid, during the ſaid term in the ſaid indenture mentioned, 
and that he the faid plaintiff ſtaid and continued in the ſaid ſer- 
vice of the ſaid defendant from thence for and during part of the 
ſaid term of four years in the faid indenture mentioned, to wit, 


until the firſt day of April A. D. 1782, to wit, at London, &c. 


aforeſaid, and was then and there ready and willing, and offered 

a to be and continue in the ſaid defendant's ſervice, and to ſerve 
him as an apprentice in the art aforeſaid from thence until the end 

and expiration of the ſaid term of four years in the ſaid indenture 

mentioned, and to perform and fulfil every thing in the ſaid in- 

denture contained on his part and behalf as ſuch apprentice to be 

ils Los done, performed, and fulfilled: Yet the faid plaintiff in fact ſays, 

— lakes: that the ſaid defendant afterwards, and during the continuance of 
tis, the ſaid term, to wit, on the ſame day and year laſt aforeſaid, at 
London, &c. aforeſaid, without the licence, and againſt the will 

of the ſaid plaintiff, diſcharged the faid plaintiff from and out of 

the ſervice of him the ſaid defendant, and kept and continued the 

ſaid plaintiff ſo as aforeſaid diſcharged from and out of the ſervice 

of him the ſaid defendant from thence until the end and expi- 

ration of the ſaid term in the ſaid indenture mentioned, and 

during all that time refuſed to permit and ſuffer the ſaid 

plaintiff to be and continue in the ſervice of him the faid 

defendant, and to teach and inftrut, or cauſe to be taught 

and inſtructed the ſaid plaintiff in the art of a mariner, by the 

beſt means that he the ſaid defendant could, contrary to the 

form and effect of the ſaid indenture, and of the ſaid covenant 

2d breach, did of the ſaid defendant by him made as aforeſaid : And the ſaid John 
not find him in Wood further in fact ſays, that the ſaid defendant did not find for 
board and lodg= the ſaid plaintiff, his ſaid apprentice, ſufficient meat, drink, or 
To lodging during the faid term of four years in the ſaid indenture 
| men-; 
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mentioned, as he ought to have done according to the inden- 
ture, but during a great part of the ſaid term, to wit, from the 
ſaid firſt day of April A. D. 1782 aforeſaid, until the end and ex- 
piration of the {aid term wholly neglected and reſuſed ſo to do, and 
therein wholly failed and made default, contrary to the form and 
effect of the ſaid indenture, and of the ſaid covenant of the ſaid de- 
fendant ſo by him made in this behalf as aforeſaid : And the ſaid 3 preach, did 
plaintiff further in fact ſays, that the ſaid defendant hath not at not pay him his 
any time from the making of the ſaid indenture, hitherto paid, or. ſtipulated 
cauſed to be paid to the ſaid plaintiff the faid five pounds for the es. 
firſt year, ſix pounds for the ſecond year, ſeven pounds for the third 
year, and ten pounds for the fourth year of the ſaid term of four 

s in the ſaid indenture mentioned, or any or either of thoſe 
ſums of money, or any part thereof; but the faid ſeveral and 
reſpective ſums of money above-mentioned are and each of them 
is ſtill in arrear and unpaid from the faid defendant to the ſaid plain- 
tiff, contrary to the form and effect of the ſaid indenture, and of, 
the covenant of the ſaid defendant ſo by him made in this behalf. 
as aforeſaid z and ſo the faid plaintiff ſays, that the ſaid defendant, 
although often requeſted, ' hath not kept with the ſaid plaintiff the 
covenants .made between them, but hath broken the ſame, and to 
keep the ſame hath hitherto wholly refuſed, and till doth refuſe to 
the ſaid plaintiff. his damages of four hundred pounds, and there- 
fore he brings ſuit, &c.; pledges, &c, 


And the ſaid defendant, by A. B. his attorney, comes and de- Plea to iſt 
fends the wrong and injury, when, &c. and as to the breach of breach, that de- 
covenant by the faid plaintiff firſt above afligned, ſays, that he the eee = 2 
ſid defendant did not without the licence, and againſt the will of — 
the ſaid plaintiff, diſcharge the ſaid plaintiff from and out of the 
ſervice of him the ſaid defendant, and keep and continue him 
the ſaid defendant ſo diſcharged from and out of the ſervice of him 
the ſaid defendant, and did not refuſe to permit or ſuffer the ſaid 
plaintiff to be or continue in the ſervice of him the ſaid defendant, 
and to teach and inſtruct, or cauſe the ſaid plaintiff to be taught 
and inſtructed in the art of a mariner, in manner and form as the 
the ſaid plaintiff hath above complained againſt him, and of this 
he puts himſelf upon the country, and the faid plaintiff doth fo 
likewiſe: And as to the breach of covenant by the faid John 
Wood ſecondly above aſſigned, the ſaid defendant ſays, that the 
ſaid plaintiff, Cactio non); becauſe he ſays, that the ſaid plaintiff, To 24 breach, 
after the making of the ſaid indenture of apprenticeihip, and after that plaintiff 
he had entered and beengeceived into the ſervice of the ſaid de- _ ens 
fendant, to wit, on the farft day of Auguſt A. D. 1781, at Lon- $i in the 
don, &c. aforeſaid, he the ſaid defendant failed on a voyage to wet Indies, 
parts beyond the ſeas, in a certain ſhip or veſſel whereof the ſaid that defendant 
defendant is the maſter, and that the ſaid plaintiff ſailed in and on procured plain- 


board the ſaid ſhip or veſſel with the ſaid defendant, to be by him — N 


he quitted the ſhip, and that defendant provided plaintiff with board and lodging as muft as in his 
power under theſe circumſtances. | | 
| taught 


To zd breach, 
that he paid 
wages for firſt 
Year. 


PLEA, PERFORMANCE, CY-PRES, 


taught and inſtructed in the art of a mariner; and the faid ſhip or 
veſſel was afterwards; by the force of certain tempeſts and ſtorms 
wrecked in parts beyond the ſeas, to wit, in the Weſt Indies, with 
the ſaid defendant and plaintiff in and on board the ſame; and that 
he the ſaid defendant after the ſhipwreck of the ſaid ſhip or veſſel 
as aforeſaid, and' as ſoon as he the ſaid defendant had it in his 
power ſo to do, did procute and engage one William Henderſon, 
then being maſter of a certain other ſhip or veſſel to furniſh a paſ- 
ſage for and to carry the faid plaintiff from the Weſt Indies afore- 
faid, to London aforeſaid, and to provide ſufficient meat, drink, 
and lodging for the faid plaintiff from the Weſt Indies aforefaid, 
to London aforeſaid, that he the faid plaintiff on his arrival there 
Might be again employed in the ſervice of the faid defendant, and 
be provided with ſufficient meat, drink, and lodging during the 
reſidue of the aforeſaid term, according to the form and effect of 
the ſaid indenture ; and that the faid plaintiff afterwards, to wit, 
on the twenty-ſixth day of February A. D. 1782, with his own 
conſent went on board the ſaid laſt- mentioned ſhip or veſſel, to 
be carried by the faid William Henderſon, in the faid voyage 
from the Weſt Indies aforeſaid, to London aforeſaid ; and the faid 
defendant further faith, that the ſaid plaintiff after he fo as afore- 
faid had gone on board the ſaid laſt- mentioned ſhip or veſſel for 
the purpoſe aforeſaid, to wit, on the day and year laſt aforeſaid, 
left and quitted the ſame, and did not at any time afterwards, dur- 
ing the ſaid term in the ſaid indenture mentioned, return into the 
ſer vice of the deferidant, but on the contray thereof, wholly neg- 
lected and omitted fo to do, againſt the will and conſent of the 
faid defendant, that is to ſay, at London, &c. aforeſaid: And the 
ſaid defendant ſaith, that from the time of the making of the ſaid 
indenture unto the time of the ſaid ſhipwreck, he the ſaid de- 
fendant found and provided for the faid plaintiff ſufficient meat, 
drink, and lodging, according to the form and effect of the ſaid 
indenture, and that from the time of the ſaid ſhipwreck until the 
time of his the ſaid plaintiff's quitting the ſaid laſt-mentioned ſhip 
as aforeſaid, he the ſaid defendant found and provided for the ſaid 
plaintiff meat, drink, and lodging in as ample manner as he the 
faid defendant, under the circumſtances attending and conſequent 
to the ſaid ſhipwreck, was able, and had it in his power to do, 
that is to ſay, at London, &c. aforeſaid, and this, &c. wherefore, 
&c. if the faid plaintiff ought to have or maintain his aforeſaid 
action thereof againſt him, by reaſon of the ſaid breach of cove- 
nant ſecondly above aforeſaid, &c.: And as to the ſaid breach of 
covenant by the faid plaintiff laſtly above aſſigned, he the ſaid 
defendant faith, that the ſaid plaintiff (ahi un); becauſe he faith, 
that he the ſaid defendant after the making of the ſaid indenture, 
to wit, on the fourteenth day of September A. D. 1781, at London, 
&c. aforeſaid, did pay to him the faid plaintiff five pounds for the 
firſt year of the ſaid term, according to the form and effect of the 
ſaid indenture, and of the covenant of the ſaid defendant in that 
behalf made as aforeſaid; and the ſaid defendant further ſays, 2 

e 
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the ſaid plaintiff after the making of the ſaid indenture of appren- 
ticeſhip, and after he had entered and been received into the ſer- 
vice of the ſaid defendant, to wit, on the firſt day of Auguſt 
A. D. 1781, (verbatim like the laſt plea): And this, &c. where 
fore, & c. if the ſaid plaintiff ought to have or maintain his afore- 
ſaid action —— him, by reaſon of the breach of covenant by the 
laid plaintiff laſtly above aſſigned, &c. S. LAWRENCE. ; 


And the ſaid plaintiff, as to the ſaid plea of the ſaid defendant Replication to 
by him above pleaded in bar, as to the breach-of covenant by the fg 1 
faid plaintiff ſecondly above aſſigned, ſays (precludi non) ; becauſe a 5 
he ſays, that although true it is, that after the making of the ſaid ſhip, returned 
indenture of apprenticeſhip, and after he the ſaid plaintiff had en- to defendant 
tered and been received into the ſervice of the ſaid defendant; he _ offered tg 
the ſaid defendant did ſail on a voyage to parts beyond the ſeas, in St 
a certain ſhip or veſſel, whereof he the ſaid defendant was the ant refuſed. 
maſter, and that he the ſaid plaintiff failed in and on board the ſaid 
ſhip or veſſel with the ſaid defendant, to be by him taught and in- 
ſtructed in the art of a mariner; and that the ſaid ſhip or veſſel 
was afterwards, by the force of certain tempeſts and ſtorms, 
wrecked in the ſaid parts beyond the ſeas with the ſaid defendant 
and plaintiff in and on board the ſame; and that the ſaid defendant 
after the ſhipwreck of the ſaid ſhip or veſſel as aforeſaid, and as ſoon 
as the ſaid defendant had it in his power ſo to do, did procure and 
engage one William Henderſon, then being maſter of a certain 
other veſſel, to furniſh a paſſage for and to carry the ſaid plaintiff 
from the Weſt Indies aforeſaid, to London aforeſaid, and to pro- 
vide ſufficient meat, drink, and lodging for the ſaid plaintiff from 
the Weſt Indies aforeſaid, to London aforeſaid, that he the ſaid 
plaintiff on his arrival there, might be again employed in the ſer- 
vice of the ſaid defendant, and be provided with ſufficient meat, 
drink, and lodging during the reſidue of the aforeſaid term, ac- 
cording to the tenor and effect of the ſaid indenture ; and that he 
the ſaid plaintiff afterwards, with his own conſent, did go on board 
the ſaid laſt- mentioned ſhip or veſſel to be carried by the ſail 
William Henderſon, in the ſaid voyage from the Welt Indies afore- 
faid, to London aforeſaid ; and that he the faid plaintiff after he 
ſo as aforeſaid had gone on board the ſaid laſt- mentioned ſhip or 
veſſel for the purpoſe aforeſaid, left and quitted the ſame, as the 
ſaid defendant hath alledged in his aforeſaid plea by him above 
pleaded in bar to the ſaid breach of covenant ſecondly above aſſign- 
ed: Yet for replication in this behalf the ſaid plaintiff ſays, that he 
the ſaid plaintiff did afterwards during the ſaid term in the ſaid in- 
denture mentioned, and as ſoon as he poſſibly could after he had ſo as 
aforeſaid quitted the ſaid ſhip of the ſaid W. H. to wit, on the firſt 
of May A. D. 1782 aforeſaid, at London, &c. aforeſaid, return to the 
ſaid defendant to ſerve the ſaid defendant as ſuch apprentice for the 
reſidue of the ſaid term in the ſaid indenture mentioned, and then and 
there was ready and willing, and offered to ſerve the ſaid defendant 


& ſuch apprentice for the then reſidue of the ſaid term in the ſaid in- 
| denture 
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denture mentioned; but that the ſaid defendant then and there re. 
fuſed to receive the ſaid plaintiff into his ſervice, and did not from 
that time during the reſidue of the ſaid term in the ſaid indenture 
mentioned, find for the ſaid plaintiff, his ſaid apprentice, meat, 
drink, or lodging as he ought to have done according to the faid 
indenture, but wholly refuſed and neglected fo to do, contrary to 
the ſaid indenture, and his covenant in that behalf made as afore. 
ſaid, and this the ſaid plaintiff is ready to verify; wherefore he 
prays judgment and his damages, by reaſon of the premiſes to be 
* to him, &c.: And the ſaid plaintiff as to the ſaid: plea 
of the ſaid defendant laſtly above pleaded in bar, as to the ſaid 
breach of covenant by the ſaid plaintiff laſtly above aſſigned, fays, 
that he the ſaid plaintiff by reaſon of any thing in that plea al- 
ledged, ought not to be barred from having and maintaining his 
aforeſaid action thereof againſt the ſaid defendant; becauſe he fays, 
that the ſaid defendant after the making of the ſaid indenture, did 
not pay to him the ſaid plaintiff five pounds for the firſt year of the 
faid term, according to the form and effect of the ſaid indenture, 
and the faid covenant of the ſaid defendant in that behalf made as 
aforeſaid, as he the faid plaintiff hath above in his ſaid plea laſtly 
above pleaded in bar alledged; and this the ſaid plaintiff prays may 
be enquired of by the country, and the faid plaintiff doth the 
like, &c. | H. RussELI. 


And the ſaid defendant, as to the plea of the ſaid plaintiff by 
him above pleaded by way of reply to the plea of him the ſaid 
defendant above pleaded, as to the breach of covenant by the ſaid 
plaintiff ſecondly above aſſigned, ſays, that the ſaid plaintiff by 
reaſon of any thing therein contained ought not to have or main- 
tain his ſaid action thereof againſt him, by reaſon of the ſaid breach 
of covenant ſecondly above affigned ; becauſe he faith that the 


ſaid defendant did not refuſe to receive the ſaid plaintiff into his 


ſervice in manner and form as the ſaid plaintiff hath in his ſecond 
replication above alledged; and of this he puts himſelf upon the 
country, &c. and the faid plaintiff doth the like, &c. therefore, 
&c. ET S. LAWRENCE, 


Declaration bb LONDON, /. William Sequeſt againft Thomas Shepherd, 


maſter againſt in a plea that he keep with him the covenant by him made with 
his apprentice ſaid plaintiff, according to the form and effect of a certain inden- 


for not ſerving 


Anis time. 


ture thereof made between them the ſaid plaintiff and ſaid de- 
fendant, and thereupon ſaid plaintiff, by A. B. complains, that 
whereas by a certain indenture made the eleventh day of, &c, at, 
&c. in, &c. between the ſaid defendant by the name of, &c. ſon 
of, &c. of the one part, and the faid plaintiff by the name of, &c. 
of the other part, which ſaid indenture, ſealed with the ſeal of faid 
defendant, and bearing date the day and year aforeſaid, the faid 
plaintiff now brings into court here: ſaid defendant did put him- 


{elf apprentice to the ſaid plaintiff to learn his art, and with _ 
A 
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after the manner of an apprentice, ſerve from the day of the date 
of ſaid indenture unto the full end and term of ſeven years from 
thence next ering, and fully to be compleat and ended; during 
which ſaid term ſaid apprentice his maſter lawfully ſhould and 0 
ſerve, his ſecrets keep, and lawful commands every where gladly 
do; he ſhould do no damage to his ſaid maſter, nor ſee it to be 
done by others, but to his power ſhould let or forthwith give no- 
tice to his ſaid maſter of the ſame; the goods of his ſaid maſter he 
ſhould not waſte, nor lend them nnlawfully to any; hurt to his 
ſaid maſter he ſhould not do, cauſe, or procure to be done, he 
ſhould neither buy nor ſell without his ſaid maſter's leave; taverns 
or alehouſes he ſhould not haunt ; at cards, dice, tables, or any 
unlawful game he ſhould not play; matrimony he ſhould not con- 
tract, nor from the ſervice of his ſaid maſter day or night ſhould 
abſent himſelf; but in all things as a faithful and honeſt apprentice 
ſhould and would demean and behave himſelf towards his faid 
maſter, and all his family during faid term; and for the true per- 
formance of all and ſingular the covenants and agreements in ſaid 
indenture contained, either of the ſaid parties bound himſelf to the 
other firmly by the ſaid indenture, as in and by the faid.indenture, 
relation being thereto had, will more fully appear: And faid plain- 
tiff avers, that ſaid defendant on, &c. in, &c. at, &c. in purſu- 
ance of ſaid indenture, entered and was received into the ſervice 
of faid plaintiff; and faid plaintiff further ſaith, that afterwards, 
and during the continuance of ſaid term of ſeven years in ſaid in- 
denture mentioned, and before the end and expiration thereof, that 
is to ſay, on, &c. he ſaid defendant without the leave, licenſe, 
and conſent, and againſt the. will of faid plaintiff, departed, ab- 
ſented, and withdrew himſelf from and out of the ſervice of ſaid 
plaintiff, and ſtayed and continued from and out of the ſervice of 
ſaid plaintiff for and during a long ſpace of time, to wit, from 
thence until the end, expiration, and determination of ſaid term 
of ſeven years in ſaid indenture mentioned, contrary to the tenor 
and effect, true intent, and meaning of faid indenture, and of ſaid 
covenant of him ſaid defendant fo by him made in this behalf as 
aforeſaid ; whereby and by means whereof he ſaid plar' tiff, during 
all that time, wholly loſt and was deprived of all the profit, bene- 
fit, and advantage that might and would have ariſen and accrued 
to him from the ſervice of faid-defendant during all that time at, 
&c. aforeſaid; and ſo faid plaintiff in fact faith, that ſaid. defendant, _ 
although often requeſted, hath not kept ſaid covenant, &c. but, 
&c, ; damage one hundred pounds; and ſuit, &c. „ 
. , | i „VL. 
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MIDDLESEX, to wit. Joſeph Hutchinſon againſt John Decaration ts 


legate Cripps, being, &c. in a breach of covenant, for that en a- 


whereas by a certain indenture made the ſeventh day of, &c. to 


gainſt defendant 
for not finding 


plaintiff, who was his apprentice, with meat, drink, and lodging, and medicines and medical aſ- 


fitance during the ſickneis of plaintiff, whereby he was obliged to find them himſelf, 
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wit, at,'&c. between the ſaid Joſeph and the ſaid John, the coun- 
terpart of which ſaid indenture, ſealed with the ſeal of the aid 
John, the ſaid Joſeph now brings into court here, the date whereof 
is the day and year aforeſaid ; the ſaid Joſeph did put himſelf ap- 
prentice to the ſaid John, by the name of John Colegate Cripps, 
Citizen and vintner of London, to learn his art, and with him 
after the manner of an apprentice to ſerve from the day of the date 
of the ſaid indenture, until the full end and term of ſeven years 
un thence next following to be fully compleat and ended; dur. 

ag which term / the ſaid apprentice his ſaid maſter faithfully ſhould 


ſerve, his ſecrets keep, his lawful commands every where gladly 


do; he ſhould do nodamage to his ſaid maſter, nor ſee it to be done 
of others, but that he to his power ſhould let or forthwith give 
warning to his ſaid maſter of the ſame ; he ſhould not waſte the 

oods of his ſaid maſter, nor lend them unlawfully to any ; he 
ould not commit fornication, nor contract matrimony within 
the ſaid term; he ſhould not play at cards, dice, tables, or any 


other unlawful games, whereby his ſaid maſter might have any 


loſs with his own goods or others during the faid term without 
licence of his ſaid maſter ; he ſhould neither buy nor ſell ; he ſhould 
not haunt taverns or playhouſes, nor abſent himſelf from his ſaid 
maſter's ſervice day or night unlawfully, but in all things as a 
faithful apprentice he ſhould behave himſelf towards his ſaid maſter 
during the faid term; and the ſaid maſter, that is to ſay, the faid 
J. C. C. in conſideration of the ſervice of his ſaid apprentice in 
the ſame art and myſtery which he uſed, by the beſt means that 
he could ſhould teach and inſtruct, or cauſe to be taught and in- 
ſtructed, finding unto his ſaid apprentice meat, drink, lodging, 
and all other neceſſaries, according to the cuſtom of the city of 
London during the fame term, performance of all and every 'the 
faid covenants and agreements, either of the ſaid parties bound 


themſelyes unto the other by the ſaid indenture, as by the ſaid in- 
denture, relation being thereto had, will more fully appear : And 


the ſaid Joſeph in fact further ſays, that although he the ſaid 
Joſeph, on, &c. entered and was received into the ſervice of the 
faid J. C. C. and continued to ſerve the faid J. C. C. as ſuch ap- 
prentice as aforeſaid, for and during the faid term of ſeven years, 
in the ſaid indenture mentioned, according to the tenor and effect 
of the ſaid indenture; yet the ſaid John in fact further ſays, that 
the ſaid J. C. C. did not find unto him the ſaid Joſeph meat, 
drink, lodging, and all other neceſſaries, according to the cuſtom of 
the city of London during the ſaid term, according to the tenor 
and effect of the ſaid indenture, and of the covenant of the 
ſaid J. C. C. in that behalf made as aforeſaid, but on the con- 

he the ſaid Joſeph ſays, that although he the ſaid Joſeph 
during the ſaid term, to wit, on, &c. at, &c. became and was ſick, 
il, and indiſpoſed, and fo for a long. time during the aforeſaid 
term did continue, whereof the faid J. C. C. had notice, to wit, at, 


&c. ; and although according to the cu/tom of the city of London in 


ſuch like caſes, and the tenor and effect of the aforeſaid — 
| B 
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the ſaid J. C. C. ought to have found unto the ſaid Joſeph for and 
during ſuch ſickneſs and indiſpoſition, certain neceſſary medicines 
and medical aſſiſtance; yet the ſaid Joſeph avers, that the ſaid 
J. C. C. did not nor would find unto him the ſaid Joſeph ſuch ne- 


ceſſary medicine and medical aſſiſtance for and during his aforeſaid: 


ſickneſs and indiſpoſition, but refuſed and neglected ſo to do, and 
therein wholly failed and made default, contrary to the tenor and 
effect of the aforeſaid indenture, and of the aforeſaid covenant of 
the ſaid J. C. C. in that behalf, to wit, at, &c. whereby he the ſaid 
Joſeph was forced and obliged to find and pay for ſuch medicines 
and medical aſſiſtance himſelf, and on that occaſion to lay out and 
expend divers ſums of money, amounting in the whole to a large 


ſum of money, to wit, the ſum of thirty pounds of lawful money 


of Great Britain, to wit, at, &c.: And whereas, &c. &c. (ex- 
actly the ſame as the firſt, only omitting what is in italic, and then 
conclude as follows): And fo the ſaid Joſeph ſaith, that the ſaid 
J. C. C. hath not kept with the faid Joſeph his ſaid covenants fo 
by him made with the ſaid Joſeph as aforeſaid, but hath broken the 
ſame, to the damage of the ſaid Joſeph of one hundred pounds, 
and therefore he brings his ſuit, &c. V. LAWES. 


2 Count, 
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And the faid defendant by A. B. his attorney, comes and defends Plea, perform - 
the wrong and injury, when, &c. and as to the ſaid breach of cove- ance, according 
nant by the ſaid Joſeph in the firſt Count above aſſigned, he the ſaid 3 2 


J. C. C. ſays, (acdio non ;) becauſe he ſays, that the ſaid J. C. C. 
did find unto him the ſaid Joſeph meat, drink, lodging, and all other 
neceſſaries, according to the cuſtom of the city of London, during 
the ſaid term in the ſaid indenture mentioned, according to the 
tenor and effect of the ſaid covenant, and of the covenant of the 
faid J. C. C. in that behalf made as aforeſaid, and of this he puts 
himſelf upon the country, &c. : And-for further plea in this be- 
half, as to the ſaid breach of covenant by the faid Joſeph in the 
ſaid firſt Count of the ſaid declaration above aſſigned, the ſaid 

C. C. by leave of, &c. ſays, (actio non;) becauſe he ſays, proteſt- 


ing that he the ſaid J. C. C. ought not, according to the cuſtom of 
the city of London, to have found unto the ſaid Joſeph for and during 


ſuch ſickneſs and indiſpoſition, neceſſary medicines and medical aſ- 


ſiſtance, for plea in this behalf, he the ſaid J. C. C. ſays, that he 


was always ready and willing, and offered to find.unto him the ſaid 
Joſeph neceſſary medicines and medical affiſtance for and during 
his faid ſickneſs. and indiſpoſition in the ſaid firſt Count of the ſaid 


declaration mentioned, but the ſaid Joſeph then and there wholly 


refuſed to accept the ſame, and this, &c. ; wherefore, &c. if, &c. 
(add two more pleas ſimilar to the laſt, only omitting what is in 
italic, and ſaying © ſecond Count” inſtead of the firit.) 

3 4%; | W. BALDWIN. 


Fiz -- LANCASHIRE, 


426 MASTER v. APPRENTICE. 


Declaration a- LANCASHIRE, to wit. Roger Farrand and Joſeph Adkin 
gainſt an ap- complain of John Whitehead being, &c. in a plea of breach of 
— 1. ge. Covenant: for that whereas by a certain indenture made the 
drets G his mat. Eighteenth day of, &c. at, &c. between the ſaid John, by the name 
- ter's bufineſfs, and addition of John Whitehead, of M. in the county of L. prin- 
te. ter, of the one part; and the ſaid Roger and Joſeph, by the name 
and addition of R. F. and J. A. both of the ſame place, printers, 
emboſſers, and partners, of the other part (one part of which ſaid 
indenture, ſealed with the ſeal of the ſaid John, and bearing date 
the day and year aforeſaid, they the ſaid R. and J. now bring here 
into court); he the ſaid. John, for the conſiderations therein men- 
tioned, did, &c. &c. (recite the indenture), as by the ſaid inden- 
ture, reference being thereto had, will amongft other things more 
fully and at large appear: And the ſaid R. and J. in fact ſay, that 
although the ſaid R. and J. from the time of the making of the 
faid Cs, hitherto have exerciſed and carried on, and ſtill do 
exerciſe and carry on the ſaid buſifleſs of a printer and emboſſer in 
the ſaid indenture mentioned, by divers ways, means, and methods, 
which, until the diſcovering thereof by the faid John as hereafter 

mentioned, were unknown to others; and although the ſaid John, 
upon the making of the ſaid indenture, entered and was received 
into the ſervice of them the ſaid R. and J. in their faid buſineſs, 
upon and-under the terms in the faid indenture, and continued in 
ſuch ſervice from thence for a long time, to wit, until the thir- 
teenth day of, &c. A. D. 1787; and although they the faid R. and 
J. have always, from the time of the making of the ſaid inden- 
ture, performed and fulfilled all things in the Kid indenture con- 
tained on their part and behalf of them the ſaid R. and J. to be 
performed and fulfilled, to wit, at, &c.: Yet proteſting that the 
faid John did not, whilſt he was fo in the ſervice of the ſaid R. 
and J. as aforeſaid, perform or fulfil any thing in the ſaid inden- 
ture contained on the part and behalf of him the ſaid John to be 
performed and fulfilled; they the ſaid R. and J. in fact ſay, that 
the ſaid John hath not faithfully,and inviolably kept the diſcove- 
ries, inventions, improvements, and other ſecrets in trade of the 
ſaid Roger and Joſeph, but on the contrary, after the making of 
the ſaid indenture, and whilſt he the ſaid John was ſo in the ſer- 
vice of the ſaid R. and J. as aforeſaid, to wit, on, &c..and before 
and ſince, to wit, at, &c. he the ſaid John did diſcover, diſcloſe, 
reveal, and make known, and cauſe to be diſcovered, &c. unto one 
J. H. and one H. A. and divers other perſons who now are at 
preſent unknown to the ſaid R. and J. divers and very many 
of the ſaid diſcoveries, inventions, improvements, and other ſe · 
crets in trade of them the ſaid R. and J. to wit, the machines, en- 
gines, compoſitions, proceſs, and method then and there uſed by 
them the ſaid R. and J. in emboſſing goods in their aforeſaid 
buſineſs, and divers other of the ſecrets in trade of them the 
ſaid R. and J. contrary to the tenor and effect of the ſaid inden- 
ture, and of the aforeſaid covenant of the ſaid John in that behalf 
made as aforeſaid: And the faid Roger and Joſeph further ſay, — 
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the ſaid John aſterwards, and during the ſaid term of ſeven years 
in the faid indenture in that behalf mentioned, and before the full 
end and expiration thereof, to wit, on, &c. at, &c. did enter in- 
to, carry on, and was concerned in the printing and emboſſing 
buſineſs for other and different perſons than the ſaid R. and J. to 
wit, for and with the ſaid J. H. and A. H. contrary to the tenor 
and effect of the ſaid indenture, and of the aforeſaid covenant of 
the ſaid John in that behalf made as aforeſaid; whereby, and by 
reaſon of which ſaid ſeveral premiſes, the ſaid — engines, 
&c. uſed by them the ſaid R. and J. in their ſaid buſineſs, hath 
been and is divulged, and made known to the ſaid J. H. 
and to many others, and in conſequence thereof their ſaid 
ſecrets and inventions in trade, in their ſaid trade and buſineſs, are 
very much reduced in value, and are in danger of becoming 
wholly uſeleſs and unprofitable to them in future; and by means 
of the ſame having been ſo revealed and diſcloſed to the ſaid J. H. 
as aforeſaid, they the ſaid R. and J. to prevent his making uſe of 
them to their prejudice, or any further diſcloſing them, were 
forced and obliged to take him into, and to engage him in 
their ſervice in their ſaid buſineſs for a certain long term of years, 
whereof ſix and more are ſtill to come and unexpired, at and 
upon-certain very high and. diſadvantageous terms and wages, to 
wit, at the wages of two pounds two ſhillings per week, and have 
been obliged. to pay, and muſt hereafter pay him ſuch wages dur- 
ing the remainder of his ſaid contract or employment, which 
they otherwiſe could not nor would have done, to wit, at, &c. 
and ſo, &c, common concluſion in covenant. V. Lawss. 


_ MIDDLESEX, to wit. John Walſh, late of, &c. was at- Declaration in 
; tached by his majeſty's writ of privilege iſſuing out of the court 9v<rant by an 
of our lord the king of the bench here, to anſwer unto. George tn, gtber of ni. 
| Parrott, gentleman, one of the attornies of the ſame court, ac - clerk, on articles 
cording to the liberties and privileges of the ſaid court for ſuch for embezzling, 
attornies and other miniſters of the court aforeſaid from time im - inattention, re- 

memorial there uſed and approved of, in a plea that he keep with '*alins fecrets, | 
the ſaid plaintiff the covenants made between the faid plaintiff Wo 
and defendant, according to the force, form, and effect of certain 

articles of agreement thereof made between them, &c.: and 

thereupon the ſaid plaintiff, in his proper perſon, complains, that 

whereas by certain articles of agreement made on, &c. to wit, at, 
&c. in, &c. between one George Walſh, ſon of the ſaid John 
(by the name and addition of George Walſh, ſon of John Walſh, 
of South- ſtreet, in the pariſh of St. George's, Hanover-ſquare, 
in the county of Middleſex) of the firſt part; the ſaid plaintiff, 
{by the name, &c.) of the ſecond part, and the ſaid defendant (by 
the name, &c.) of the third part; fa part of which ſaid arti- 
cles of agreement, ſcaled with the ſeal of the ſaid defendant, he 
the faid plaintiff now brings here into court, the date whereof is 
the day and year afotelaid), the ſaid G. W. did, by and with the 
5 ; e | © conſent, 
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conſent, direction, and approbation of the ſaid John his father, put 


and place himſelf to and with the ſaid plaintiff, as his clerk, from 
the day of the date of the ſaid articles of agreement, for and dur- 
ing the full end and term of five years from thence next enſuing, 
and fully to be compleat and ended, if the faid plaintiff and G.W, 
ſhould both of them ſo long live; and the ſaid defendant, for him- 
ſelf, his executors and adminiſtrators, did thereby covenant, pro- 
miſe, and agree to and with the ſaid plaintiff, that is to ſay, that 
the ſaid G. W. his fon ſhould and would, during the faid term, 
well, duly, truly, and faithfully dwell with and ſerve the faid plain- 
tiff as his clerk, and demean and behave himſelf as a clerk ought to 
do to his maſter, and well and truly, to the utmoſt of his power 
and ability, diſpatch and perform all buſineſs which ſhould be gi- 
ven him in charge by the faid plaintiff, and alſo did and ſhould 
readily and willingly execute, perform, and obey all his lawful 
commands, &c. &c. [ſet forth the articles}, as by the ſaid arti- 
cles, reference being thereunto had, will amongſt other things 
more fully and at large appear; by virtue of which ſaid articles of 
agreement the ſaid G. W. afterwards, to wit, on, &c. at, &c, 
in, &c. entered, and was then and there received into the ſervice 
of the ſaid plaintiff as his clerk, and was and continued to be the 
clerk of the ſaid plaintiff, under, and by virtue of the faid articles 
of agreement for a long ſpace of time, to wit, from the day 'of the 
date thereof until and at the end and expiration of the ſaid term of 
five years therein mentioned, to wit, at, &c. in, &c.; and although 


be the faid G. P. did, during the faid term, well and truly per- 


form, fulfil, and keep all things in the ſaid articles of agree - 
ment mentioned and contained on his part and behalf to be 
performed, fulfilled, and kept, according to the tenor and effect, 
true intent and meaning of the ſaid articles of agreement, to wit, at, 
& c in, &c.; yet, proteſting that the ſaid John hath not perform- 
ed, fulfilled, or kept any thing in the faid articles of agreement 
mentioned on his part and behalf to be performed, fulfilled, and 
kept, according to the tenor and effect, true intent and meaning 
thereof: the ſaid G. P. in fact faith, that the ſaid G. W. fon of 
the ſaid John, did not nor would, during the faid term, faithfully 
dwell with or ſerve the ſaid G. P. as his clerk, or demean or be- 
have himſelf as a clerk ought to do to his maſter, according to 
the tenor and effe ct, true intent and meaning of the ſaid articles 
of agreement in that behalf, but on the contrary thereof he the 
ſaid G. W. during the ſaid term, to wit, on, &c. and on divers 
other days and times between that day and the end and expiration 


of the ſaid term, at, &c. in, &c, wrongfully and unjuſtly,” without 


the licence or permiſſion in writing, or otherwiſe, and againſt the 
will of the ſaid plaintiff, withdrew and abſented himſelf from the 
ſervice and dwelling of the faid G. P. contrary to the form and 
effect of the ſaid articles of agreement, and of the faid covenant of 
the faid John by him in that behalf made as aforeſaid : And the 
ſaid G. P. further ſaith, that the ſaid G. W. did not nor would, 


during the faid term, well and truly, to the utmoſt of his power 
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or ability, diſpatch or perform all or any of the buſineſs which 
was given him in charge by the ſaid G. P. but wholly refuſed and 


neglected ſo to do, to wit, at, &c. in, &c. contrary to the form 


and effect of the faid articles of agreement, and of the ſaid cove- 
nant of the faid John by him in that behalf made as aforeſaid: 
And the ſaid G. P. in fact further faith, that the ſaid G. W. did, 
during the ſaid term, to wit, on, &c. and on divers other days and 


times between that day and the end and expiration of the ſaid term, 


at, &c. in, &c. wrongfully and unjuſtly embezzle and purloin di- 
vers ſums of money to a large amount, to wit, to the amount of 
one hundred pounds of lawful money of Great Britain, and alſo 
certain wearing app-rel,” goods and chattels of a large value, to 
wit, of the value of fifty pounds of like lawful money which be- 
longed to the ſaid G. P. and divers of his clients, contrary to the 
form and effect of the ſaid articles of agreement, and of the ſaid 
coyenant of the ſaid John by him in that behalf made as aforeſaid: 
And the faid G. P. in fact further ſaith, that the ſaid G. W. did, 
during the faid term, to wit, on, &c. and on divers other days 
and times between that day and the end and expiration of the ſaid 
term, at, &c. in, &c. wrongfully and unjuſtly reveal the ſecrets of 
the ſaid G. P. to divers of his clients, and to divers other per- 
ſons, contrary to the form and effect of the ſaid articles of agree- 
ment, and of the ſaid covenant of the ſaid John by him in that 
behalf made as aforeſaid: And the faid G. P. in fact further faith, 


that the ſaid John (although often requeſted, &c.) did not nor 


would, during the faid term, find and provide for him the faid 
John good or fufficient meat, drink, waſhing, lodging, cloaths, 
phyſic, or other neceſſaries fitting or proper for a clerk or appren- 
tice, but wholly refuſed and neglected ſo to do, to wit, at, &c. 
in, &c. - contrary to the form and effect of the faid articles of 
agreement, and of the faid covenant of the faid John ſo by him 
made in that behalf as aforeſaid; and ſo the ſaid G. P. in fact 


faith, that the ſaid John (although often requeſted ſo to do) hath 


not kept the faid covenants ſo by him made with the faid 


P. in manner and form aforeſaid, but hath broken the fame, . 


and to keep the ſame with the ſaid G. P. hath hitherto wholly re- 
fuſed, and ſill refuſes ſo to do, wherefore the ſaid G. P. faith, 
that he is injured, and hath ſuſtained damage to the value of 
pounds, and therefore he brings his ſuit. 

: Drawn by MR. Tipp. 


This precedent comes ſtrictly under ing to Maſter and Servant, Apprentice 
Articles of Agreement, ante, but I thought Clerk, &c. under one head. : 
It uſeful to claſs all theſe precedents relite | . 


as Ff 4 LONDON, 
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By ASSIGNEES acarnsT ASSIGNOR. 
Declaration LONDON, to wit. Richard Forreſt, late of London, mer. 


_ br dewife chant, was ſummoned to anſwer Jeremiah Morrell and Thomas 
fon B. to de. Cole, aſſignees of Edward Francis, in a plea that the ſaid Richard 
fendant, from Keep with him the ſaid Jeremiah and Thomas the covenants made 
defendant (on between him and the ſaid Edward Francis and his afligns, accor- 
leaſe) to plain- made between them: and thereupon the ſaid Jeremiah and Tho. 
tiff 's aſſignees ; d 3 a 

a deed pell from mas, by A. B. their attorney, complain, that whereas, by a cer. 
the plaintiff's tain indenture of leaſe, made the twenty-ſeventh day of Septem- 
afſignees to the ber, A. D. 1781, to wit, at, &c. between one Ann Howard of 
plaintiff; a © the one part, and one Daniel Dibble of the other part (one part of 
dle fe Which ſaid indenture, ſealed with the ſeal of the ſaid A. H. they 

ig caſe : : 1 

from A. to B. the ſaid Jeremiah and Thomas now bring into court here, the date 
that B. ſhould whereof is the ſame day and year aforeſaid) the ſaid A. H. for the 


aſſignment of ting to the force, form, and effect of a certain indenture thereof 


not under let conſiderations therein mentioned did demiſe, leaſe, ſet, and to farm let 


n Tut unto the ſaid Daniel Dibble three certain meſſuages or tenements, 
aer py oe re. with the appurtenances thereunto velonging, ſituate, lying, and 
pair; covenant being in the pariſh of, &c. (and in the ſaid indenture more par- 
in leaſe from de- ticularly mentioned and deſcribed), to have and to hold the ſaid 
fendant to plain- three | Gaga meſſuages or tenements, with the appurtenances, 
co * unto the ſaid D. D. his executors, adminiſtrators, or aſſigns, 
fom B. to de. from the feaſt of St. Michael the Archangel then next enſuin 

fendant was a the date of the indenture, for and during, and unto the full — 
good and valid and term of eighteen years from thence next enſuing, and fully to 
leaſe and was be complete and ended, yielding and paying therefore yearly, and 


— ITS every year during the (aid term thereby demiſed unto the ſaid A. H. 


ant had full in caſe ſhe ſhould ſo long live, and her aſſigns, and in caſe of her 
powerto affign, death to ſuch perſon or -perſons as ſhould become intitled to the 
which he had freehold or inheritance: thereof, the rent or ſum of fifty-ſeven 
not perguod, c&c. pounds of good and lawful money of Great Britain, upon & four 
moſt uſual feaſts or times of payment of rent in the year, that is 
to ſay, the Nativity of, &c. &c. by even and equal portions, the 
firſt payment thereof to begin and be made on the feaſt of the Na- 
tivity of Our Lord Chriſt then next enſuing the date of the ſaid 
indenture ; and the ſaid D. D. did for himſelf, his executors, ad- 
miniſtrators, and affigns, covenant, promiſe, and agree, to and 
To be inſerted yyith the ſaid A. H. her heirs and affigns (amongſt other things), 
: hs ion you that he the ſaid D. D. his executors and adminiſtrators, ſhould () 

at their, or ſome, not, during the ſaid term, by the ſaid indenture of leaſe demiſed, 
or one of their grant, demiſe, bargain, gn, or let the ſaid thereby demiſed meſ- 
ownproper coſts ſuages or premiſes, ar either of them, or that then preſent indentur: 


well and ſuf 


and Charges, f leaſe, to any perſen or perſons 3 tuithout the licence or 
£ 


conſent of the ſaid A. H. or fuch other perſon or perſons as ſhould 


uphold, ſupport, ſuſtain, maintain, tile, glaze, paint, pave, ſcour, cleanſe, empty, amend, and keep the 
ſaid three ſeveral laſt-mentioned premiſes or tenements, and all the glaſs windows, rails, c. &c. 
belonging to the ſame, in, by, and with all and all manner of needful and neceſſary reparations and 


amendments whatſoever, when, where, and as often as need or occaſion ſhould require during the 


be 


ſaid lait mentioned term (caſualties happening by fire only excepted).”? 


/ 
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be thereafter intitled to the freehold and inheritance of the ſame, fir/t 
had and obtained in writing, under his, her, or their hand and ſeal; 
provided always, that if it ſhould happen that the faid yearly rent of 
fifty-ſeven pounds, or any part thereof, ſhould be behind and un- 
paid for the ſpace of twenty days next after any of the ſaid days 
or times on which the ſame ought to be paid as aforeſaid, being 
lawfully demanded ; or if the faid ſeveral meſſuages or premiſes 
ſhould not be well and N repaired, and kept in repair, ac- 
cording to the covenant in the ſaid indenture of leaſe contained for 
that purpoſe ; or if the ſaid D. D. his executors, adminiſtrators, 
or aſſigns ſhould let, demiſe, or aſſign the faid premiſes, or any 

art thereof, to any perſon or perſons whatſoever, without the 


icenſe firſt had and obtained in manner therein and hereinbefore 


mentioned, that then and from thenceforth, and in either of the 
- faid caſes, it'ſhould and might be lawful to and for the ſaid A. H. 
and her aſſigns, and ſuch other perſon or perſons as ſhould, after 
her death, be entitled to the freehold and inheritance of the ſaid 
thereby demiſed premiſes, into, and upon the ſame, or any part 
thereof, in the name of the whole, wholly to re-enter, and the 
ſame to have again, repoſſeſs, and enjoy, as in her or their firſt and 
former eſtate and eſtates, and the faid D. D. his executors, ad- 
miniſtrators, and affigns, and all other occupiers thereof, and 
from thence utterly to expel, put out, and remove any thing in 
the ſaid indenture before contained to the contrary notwithſtanding, 
as by the ſaid indenture, reference being thereto had (amongſt 
other things) will more fully and at large appear; by virtue of 
which ſaid demiſe he the ſaid P. D. afterwards, to wit, on, &c. 
at, &c. entered into the faid demiſed premiſes, with the appurte- 
nances, and became and was poſſeſſed thereof; and being ſo there- 
of poſſeſſed, by a certain other indenture, made the twenty-fourth 
day of March, A. D. 1785, at, &c. in, &c, between the ſaid 
D. D. of the one part, and the ſaid Richard of the other part (one 
part of which ſaid laſt-mentioned indenture, ſealed with the ſeal of 
the ſaid D. D. they the ſaid Jeremiah and Thomas now bring here 
into court, the date whereof is the day and year laſt aforeſaid), the 
faid D. D. for the conſiderations therein. mentioned, did demiſe, 
leaſe, ſet, and to farm let unto the ſaid Richard all thoſe the 
aforeſaid three ſeveral meſſuages or tenements, with the appurte- 
nances, ſo demiſed to him the ſaid D. D. as aforeſaid, with their 
and every of their appurtenances, unto the ſaid Richard, his ex- 
ecutors, adminiſtrators, and aſſigns, from the feaſt of the Annun- 
ciation of the Bleſſed Virgin Mary then next enſuing the date of 
the ſaid laſt- mentioned indenture, for and during, and unto the 
full end and term of fourteen years and one half-year from thence 
next enſuing, and fully to be complete and ended, yielding and 
paying therefore yearly and every year, during the ſaid term of 
fourteen years and an half, by the ſaid laſt- mentioned indenture 
demiſed unto the ſaid D. D. his executors, adminiſtrators, and 
afigns, the rent or ſum of fifty-ſeven pounds of good and lawful 
money of Great Britain, upon the four moſt uſual feaſts or * 
Ny TL | a O 


COVENANT own INDENTURE or- 


of payment of rent in the year, that is to ſay, the Nativity of, &t. 
by even and equal portions, the firſt payment thereof to begin and 
be made on the feaſt of the Nativity of St. John. the Baptiſt then 
next enſuing the date of tbe ſaid laſt- mentioned indenture, as b 
the ſaid laſt-mentioned indenture (relation being thereto had) will 
(amongſt other things) more fully and at large appear; by viriue 
of which ſaid laſt- mentioned demiſe he the ſaid Richard, aſter- 
wards, to wit, on, &c. entered into the ſaid demiſed premiſes, 
with the appurtenances, and became and was poſſeſſed thereof; 
and being fo thereof poſſeſſed, by a certain other indenture, made 
the twenty-third day of April, A. D. 1987, at, &c. between the 
ſaid Richard of the one part, and the ſaid Edward Francis of the 
other part (one part of which ſaid laſt-mentioned indenture, ſealed 
with the ſeal of the. ſaid Richard, they the ſaid Jeremiah and 
Thomas now bring here into court, the date whereof is the day 
and year laft aforeſaid), reciting in part the ſaid indenture of leaſe | 
of the twenty-fourth day of March, 1785, he the ſaid Richard, for 
the conſiderations in the ſaid indenture laſtly above brought into 
court here mentioned, afligned, transferred, and ſet over unto the 
-faid Edward Francis all thoſe the ſaid three ſeveral meſſuages or 
tenements, and premiſes, therein and herein before particularly men- 
tioned and deicribed, and all the eſtate, right, title, intereſt, term 
of years, benefit, claim, and demand whatſoever of him the ſaid 
Richard to the ſaid three ſeveral meſſuages or tenements, and pre- 
miſes, by the ſaid laſt-mentioned indenture aſſigned, together 
with the ſaid laſt-mentioned in part recited indenture of leaſe, to 
have and to hold the faid three ſeveral meſſuages or tenements, and 
premiſes, thereby aſſigned, or intended ſo to be, and every part and 
parcel thereof, with their and every of their appurtenances, unto 
the ſaid E. F. his executors, adminiſtrators, and aſſigns, from the 
feaſt day of St. John the Baptiſt then next enſuing, for and during 
the whole of the ſaid term of fourteen years and one half- year, then 
to come and unexpired, granted by the ſaid laſt- mentioned in part 
recited indenture of leaſe, from thence then next enſuing and fully 
to be complete and ended; and the ſaĩd Richard did by the ſaid 
indenture laſtly above brought into court here, for himſelf, his 
heirs, executors, and adminiſtrators, covenant, promiſe, and 
agree, to and with the ſaid E. F. his executors, adminiſtrators, 
and aſſigns, in manner following, that the ſaid laſt- mentioned te- 
Cited indenture of leaſe was a good and valid leaſe in the law for 
all the term and eſtate thereby granted, and was not forfeited, 
ſurrendered, or otherwiſe become void or voidable ; and alſo that 
he the ſaid E. F. at the time of the ſealing and delivery of the ſaid 
indenture laſtly above brought into court here, had in himſelf good 
right, full power, and lawful and abſolute authority to bargain, 
ſell, aſſign, transfer and ſet over the ſaid premiſes thereby afligned | 
unto the ſaid E. F. his executors, adminiſtrators, and aſſigns, in 
manner and form as aforeſaid, as by the ſaid Jaſt-mentioned in- 
denture ( reference being thereto had) will (amongſt other things) 
more fully and at large appear; by virtue of which ſaid . 
tione 
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tioned indenture he the ſaid E. F. afterwards, to wit, on, &c. 
entered into the aforeſaid demiſed , premiſes, with the appurte- 
nances, and became and was poſſeſſed thereof; and being fo there- 
of poſſeſſed, by a certain deed-poli, made the ſeventh day of De- 
cember, A. D. 1787, at, &c. in, &c. indorſed the faid laſt-men- 
tioned indenture (which ſaid deed-poll, ſealed with the ſeal of the 
ſaid E. F. they the ſaid Jeremiah and Thomas now bring here 
into court, the date whereof is the day and year laſt aforeſaid), the 
| faid E. F. for the conſiderations in the ſaid deed-poll mentioned, 
did bargain, ſel}, affign, transfer, and ſet over unto the faid Jere- 
miah and Thomas all thoſe the ſaid three ſeveral meſſuages or 
tenements in the ſaid laſt · mentioned indenture mentioned, and all 
and ſingular other the premiſes, with the appurtenances, in and 
dy the ſaid laſt in part recited indenture of leaſe demiſed, and by 
the indenture of the twenty-third day of April, 1787, aſſigned, and 
all his eſtate, right, title, intereſt, term, and term of years there- 
in then yet to come and unexpired, benefit, profit, property, poſ- 
ſeſſion, claim, and demand whatſoever, both at law and equity, 
of, in, to, or out of the ſaid leaſehold premiſes, together with the 
faid laſt in part recited indenture of leaſe and aſſignment thereof, to 
have and to hold the ſaid meſſuages or tenements, and all and ſin- 
gular other the premiſes by the ſaid deed-poll aſſigned, or intended 
to be, with their appurtenances, unto the ſaid Jeremiah and Tho- 
mas, their executors, adminiſtrators, and afhgns, from thence- 
forth for and during all the reſt, reſidue, and remainder of the 
term of fourteen years and one half of a year, in and by the ſaid 
laſt in part recited indenture of leaſe demiſed therein, then yet to 
come and unexpired, as by the faid deed-poll (reference being 
thereto had, will, amongſt other things, more fully and at large 
appear); by virtue of which ſaid deed-poll, they the ſaid Jere- 
miah and "Thomas afterwards, to wit, on the day and year laſt 
aforeſaid, entered into the aforeſaid demiſed premiſes, with the 
appurtenances, and became and were poſſeſſed thereof; and al- 
though they the faid -Jeremiah and Thomas always well and truly 
performed and fulfilled all things in the ſaid indenture of the 
twenty-third day of April, 1787, contained, on the part and be- 
half of the ſaid . F. and his aſſigns, to be performed and fulfilled, 
- according to the tenor and effect of the ſaid deed- poll; yet, pro- 
teſting that the ſaid Richard hath not performed or fulfilled any 
thing in the ſaid laſt- mentioned indenture contained on his 5 =o 
and behalf to be performed and fulfilled : the ſaid Jeremiah and Lho- 
mas in fact ſay, that the ſaid indenture of leaſe in the ſaid indenture 
of the ſaid twenty-third day of April 1787 mentioned, and thereby in 
rt recited as aforeſaid, was not, at the time of the making of the ſaid 
laſt-mentioned indenture, a good and valid leaſe in the law for all 
the term and eſtate thereby granted, or any part thereof, nor had 
the ſaid Richard in himſelf good right, full power, and lawful and 
' abſolute authority to bargain, ſell, aſſign, transfer, and ſet over 
the ſaid premiſes by the hid laſt-mentioned indenture aſſigned un- 
to the ſaid E. F. his executors, adminiſtrators, and aſſigns, in man- 
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ner and form as aforeſaid, but on the contrary thereof the faid Joſeph 

and Thomas aver, that the ſaid indenture of leaſe in the ſaid in- 

denture of the twenty third day of April 1787 mentioned, and 

thereby in part recited as aforetald, at the time of the making of 

the ſaid laſt- mentioned indenture, was a bad, invalid, forfeited, 

and voidable leaſe, and the ſaid Richard had not in himſelf good 

right, full power, and lawful and abſolute authority to bargain, 

ell, aſſign, transfer, and ſet over the faid premiſes by the ſaid 

To be inſerted laſt- mentioned indenture aſſigned unto the ſaid E. F. his execu- 
in 2d Count. tors, adminiſtrators and aſſigns, in manner and form aforeſaid, for 
« The faid three that the ſaid indenture of leaſe ſo mentioned, and in part recited in 
feverallaſt=men- he ſaid indenture of the twenty-third day of April 1787 asaforeſaid, 
__ _—_— had been and was granted, and the ſaid D. D. did thereby demiſe 
S ang and let the ſaid meſſuages and 1 fo to him demiſed as afore- 


mnements 
premiſes, before ſaid, to the ſaid Richard, without the licence and conſent of the 


 themakingofthe /a;zd A. H. firſt had and obtained in writing under her hand and 


ſaid laſt-men- ſeal, to wit, at, &c. contrary tothe tenor and effett of the aforeſaid 


tioned inden- CE : 
un covenant and prouiſoe in the ſaid indenture of leaſe of the twenty- 
ow, _ day of September 1781 jn that behalf mentioned and con- 


| in the poſſeſſion tained, whereby the ſaid indenture of leaſe fo mentioned and in 


of the ſaid Rich · part recited in the ſaid indenture of the twenty-third day of April 
5 =s aforeſaid, 1787, became, and at the time of making the ſaid laſt- mentioned 
wit, on, &c. — ; 5 5 

and from thence indenture, was bad, invalid, forfeited, and voidable, for and on 
wntil and at the account of that cauſe of forfeiture; and being fo forfeited and 
time of theniak- yoidable, the ſaid A. H. after the making of the ſaid deed-poll 
es n 4 and aſſignment to the ſaid Joſeph and Thomas, in the court of our 
er eee e. lord the king before the king himſelf (the faid court then and ſtill 

reſpeRively ruj. being held at Weſtminſter in the county of Middleſex), inſtituted 


nous, out of re- and brought a certain action or ſuit in a plea of treſpaſs and eject- 


pair, and in de. ment, in order to avoid the ſaid leaſe of the twenty-fourth day of 


ee , 6h March 1785, fo granted by the faid D. D. as aforeſaid upon and 
&c. for want of for ſuch cauſe of forfeiture as aforeſaid; and afterwards, to wit, 
needful and ne- in Eaſter term, in the twenty-eighth year of the reign of our 
ceffary repara- lord the now king, by the conſideration and judgment of the ſaid 
tionsandamend- court recovered judgment in the faid action or ſuit, and there- 
gan Hoe why by avoided the faid laſt-mentioned leaſe upon and for ſuch cauſe 
happening by Of forfeiture thereof as aforeſaid, and in conſequence thereof poſ- 
fire, contrary to ſeſſion of the aforeſaid premiſes was, and hath been ſince taken and 
the tenot and ef obtained by and on the behalf of the ſaid A. H. under and by vir- 
eee ; tue of a certain writ of our lord the king of habere facias poſ- 
proviſoe.” Je{ſionem, iſſued out of the ſaid court of our ſaid lord the king, be- 
fore the king himſelf, upen the aforeſaid judgment, whereby the 

eſtate and intereſt of the ſaid Jeremiah and Thomas, under the 
aforeſaid deed-poll, being of a large value, to wit, of the value 
of one thouſand pounds of lawful money of Great Britain, were, 

| have been, and are 'wholly defeated and deſtroyed, and the faid 
Jeremiah and Thomas have loſt and been deprived, and muſt here- 
after loſe and be deprived of all rents, profits, and other benefit 
thereof, and have been and were alſo obliged to lay out and ex- 


pend divers ſums of money, amounting in the whole to a 1. 
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ſum of money, to wit, the ſum of one hundred pounds of like 
lawful money, in and for the coſts of the ſaid ſuit or action in 
ejectment, to wit, at, &c. And whereas by a certain other inden- 
ture, made the twenty · ſeventh day of September in the year 1781 
as aforeſaid, at, & c. between the ſaid A. H. &c. &c. (this Count 
ſame as the firſt, only inſerting what is wrote in the margin, and 
omitting what is in italic, and then conclude): And fo the ſaid 
Jeremiah and Thomas fay, that the faid Richard (although often 
requeſted) hath not kept the covenants ſo by him made with the 
faid E. F. as aforeſaid, and his aſſigns, but hath broken the fame, 
and to keep the fame with the ſaid Jeremiah and Thomas hath hi- 
therto wholly refuſed, and ſtill refuſes, to wit, at, &c. to the 
damage of the ſaid Jeremiah and Thomas of two thouſand pounds; 
and therefore he brings his ſuit, & e. Drawn by MR. LAwEs. 


2d Count. 


Upon conſidering this cafe with atten- 
tion, 1 think it adviſeable to have two 
Counts uponit; one alledging the forteiture 
of the leaſe granted by D. D. to be on ac» 


4 ſecond Count, alledging the dilapida- : 
tions as the cauſe of forfeiture, although - 
in truth the verdict in ejectment was up- 


on another ground. There was no al- 


ledging that cauſe of forfeiture, hows». 
ever, to conſiſt in notrepairing, purſuant 
to the notice for that purpoſe, as that no- 
tice did not expire till aſter the aſſignment 
from Forreſt to Francis, in which the for- 
mer covenants that the leaſe was at that 
time, to wit, at the time of ſuch aſſign. 
ment, a valid leafe. I have therefore ne- 
ceſſarily alledged the cauſe of forfeiture' 
to be in the premiſes being out of repair 
at an antecedent period, contrary to the 
general covenant, to repair without re - 
gard to any particular notice. It is not 
likely that the execution of any of the 
deeds will be diſputed by the plea, of 
_ courſe, therefore, they will in that caſe” 
ſtand admitted; but the plaintiffs muſt. 
be prepared with evidence of both cauſes 
of forfeiture, and of the evidence on 
which the verdict in ejectment was ob. 
tained, and they muſt alſo prove the no- 
tices ſerved on the defendant, and their 
applicaffon to him to defend ſuch eject- 
ment, together with, the, judgment of 
execution of the writ of poſſe ſſion, and F 
the money paid by them for their coſts, 
&c. | V. Lawzs., 


count of its having been granted with- 
out leave; and another, alledging the ſor- 
feiture to have been incurred by the dila- 
pidations z for whatever may have been 
the ground of the verdict in ejectment, 
the defendant in the preſent action being 
no party to that, is at liberty to diſpute 
the propriety of that judgment; and 
though the verdi& in that action may 
have: been obtained upon the ground of 
the underleaſe being without licence, yet 
the defendant is competent in this action 
to contend (if the fact will bear him out) 
that the forfeiture: ſ@ incurred was ob- 
tained upon ſome other ground, or that 
it was waived-by the acceptor of rent af- 
ter the granting of the underleaſe, and 
after notice of the granting of it, and 
that the leſſor of the plaintiff ought not 
therefore to have recovered; Indeed, it 
is not unlikely to be contended, that the 
ejectment was not brought upon that 
ground, but upon account of the dilapi- 
dations, and the notice will moſt likely 
be brought forward as evidence of that 
fat. In this/fituation of things, there. ' 
fore, I have thought it adviſeable to have 


| Hilary Term, 28. Geo. 3. a 

KEN T, to wit. Richard Daniel complains of Henry Hall, Declaration a- 
being, &c. of a plea of breach of covenant: for that whereas by a _ defend 
certain indenture made the ninth day of, &c. to wit, at, &c. be- . eee 
tween the ſaid Richard, by the name and deſcription. of Richard — demiſ- 
Daniel, of, &c. in, &c. yeoman, of the one part, and the ſaid gd to him by the 
Henry, by the name and deſcription of, &c. of the other part, plaintiff, cutting 
one part of which ſaid indenture, ſealed, &c. he the ſaid Richard, don tees, Ac. 


for the conſiderations in the aid indenture mentioned, did * maine Paying 
- bl 


COVENANT on INDENTURE or LEASE, 


leaſe, and to farm-let unto the ſaid Henry, his executors. and ad- 
miniftrators, all that barn, with the barn- yard and ſtable thereto 
belonging, as the ſame was then fenced in, fituate, and being near 
Noke-ftreet, in, &c. and alſo all thoſe ſeveral pieces or parcels of 
arable land, lying and being in the ſaid pariſh of, &c. containing 

eſtimation eighteen acres, were the ſame more or Jeſs, five 


pieces or parcels whereof were lying in, &c. ; and alſo all thoſe 


two ſeveral pieces or parcels of meadow land, containing by eſti- 
mation ten acres, were the ſame more or leſs, lying and being in, 
&c. near a certain place called, &c. all which faid premiſes were 
part and parcel of a certain farm, then late the property and in the 
occupation of R. D. deceaſed, and had lately been parted from the 


faid farm, and were thereby intended to be demiſed to the ſaid 
Henry, with their appurtenances, together with all ways, roads, 


paths, and paſſages, unto and from, and out of the ſame premiſes 
(copy the deed to the end), as by the ſaid indenture, reference 
being thereto had, will amongſt other things more fully and at 
large appear: by virtue of which ſaid demiſe he the ſaid Henry en- 
tered into and upon all and fingular the ſaid demiſed premiſes with 


the appurtenances, and was, and from thence hitherto hath been, 


and ſtill is thereof poſſeſſed for the ſaid term fo to him thereof de- 
miſed as aforeſaid: And the ſaid Richard in fact further faith, that 
although he the ſaid Richard hath, from the time of the maki 


of the ſaid indenture of leaſe, hitherto well and truly performed 
all things in the ſaid indenture contained on his part and behalf to 


be performed and fulfilled, according to the tenor and effect, true 


intent and meaning thereof; yet, proteſting that the ſaid Henry 


hath not performed or. fulfilled any thing in the ſaid indenture con- 
tained on his part and behalf to be performed and fulfilled, accord- 
ing to the tenor and effect thereof, he the ſaid Richard in fact ſays, 
that nine pounds nine ſhillings of the ſaid yearly rent of eighteen 
pounds eighteen ſhillings in the faid indenture mentioned, for half 


a year of the ſaid demiſed term, ending and ended on the feaſt- day 


of, &c. at, &c. on that feaſt-dayin the year aforeſaid, at, &c. became 
and was due, owing in arrear, and unpaid from the ſaid Henry to 
the ſaid Richard, and till are in arrear and unpaid, contrary to the 
tenor and effect of the ſaid indenture of leaſe, and of the cove- 
nant of the ſaid Henry in that behalf made as aforeſaid : And the 


ſaid Richard in fact further ſays, that the ſaid Henry, after the mak- 


ing of the ſaid demiſe, and during the continuance thereof, to wit, 
on, &c. and before the exhibiting the bill of the ſaid Richard, did 
lop, top, and ſhrove divers, to wit, one thouſand trees, then ſtand- 


ing, growing, and being on the ſaid demiſed lands and premiles, . 


which had not been thentofore uſually lopped, topped, and ſhroved, 
contrary to the tenor and effect of the ſaid indenture of leaſe, and 
of the covenant of the ſaid Henry in that behalf made as aforeſaid, 
whereby the ſaid trees, together with the eſtate and intereſt of 
and in the demiſed premiſes became and were very much injured, 
leſſened in value, and damnified: #ind the ſaid Richard in fact furs 
ther ſays, that the ſaid Henry, after the making of the faid de- 


miſe, 
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miſe, and during the continuance thereof, to wit, on, &c. and 
between that day and the exhibiting, &c. did commit, and permit 
and ſuffer to be done, into and upon the ſaid demiſed premiſes, wil- 
ful and negligent waſte, ſpoil, hurt, and deſtruction, to wit, in 
there cutting down divers, to wit, five hundred timber and other 
trees and pollards, and a large quantity of hedging and fencing, 
proſtrating, ſpoiling, and deſtroying, there then growing and be- 
ing on the ſaid demiſed lands and premiſes, and in permitting and 
ſiffering divers, to wit, five hundred other timber and other 
trees and pollards, and a large quantity of hedging and fencing 
there alſo reſpectively growing and being in and upon the ſaid de- 
miſed lands and premiſes, to be cut down, proſtrated, ſpoiled, and 
deſtroyed, and in various other particulars, reſpects, and inſtances, _ 
contrary to the tenor and effect of the aforeſaid indenture of leaſe, 
and of the covenants of the faid Henry in that behalf made as 
aforeſaid, whereby the ſaid eſtate and intereſt of the ſaid Richard 
of and in the ſaid demiſed premiſes, became and was further injured 
and damnified, to wit, at, &c.; and fo the ſaid Richard faith, that 
the ſaid Henry (although often requeſted), hath not kept his faid 
covenant ſo by him made with the ſaid Richard in this behalf as 
aforeſaid, but hath broken the ſame, and to keep the ſame with the 
ſaid Richard hath hitherto wholly refuſed, and ſtill refuſes, to wit, 
at, &c. to the damage of the faid Richard of five hundred pounds; 
and therefore, &c. | | V. Laws. 


MIDDLESEX, . Gilbert Sheldon v. John Hill: for that 6mm for 
whereas by certain articles of agreement made, &c. (make a pro- non-payment of 
fit in curia of the articles, and then recite the demiſe and leſſees rent. 
covenant for payment of the rent, and then proceed with a- recital 
of defendant's covenant for ſecuring the payment of the rent, 
which in this caſe was to the effect following): And ſaid defen- 
dant did, in and by faid articles, bind himſelf to ſaid plaintiff for 
the true payment of ſaid yearly rent of fifty-two pounds by the ſaid 
E. W. (the leſſee) to ſaid plaintiff, at the times and in the propor- 
tions before mentioned for payment, as by ſaid articles of agreement, 

&c.: by virtue of which ſaid articles of agreement, the ſaid E. W. in 

the ſaid articles named after the making thereof, to wit, on, &c, 

entered into all and fingular ſaid premiſes thereby demiſed with the "M0 

appurtenances, and became and ſtill is poſſeſſed thereof for the ſaid 

term ſo to him thereof demiſed as aforeſaid: And faid plaintiff 

further ſaith, that although he ſaid plaintiff always, from the time 

of the making of ſaid articles of agreement, hitherto hath well, 

&c, on his part and behalf, &c. according to the true intent and 

meaning of ſaid articles, to wit, at, &c. : yet proteſting that ſaid 

defendant hath not, &c. he ſaid plaintiff in fact ſaith, that twen- 

ty-fix pounds of the aforeſaid rent of fifty-two pounds in ſaid ar- | 

ticles mentioned, and reſerved for one half- year of ſaid term & 

thereby demiſed, ended on, &c. to wit, at, &c. became due and 

in arrear from ſaid E. W. in ſaid articles of agreement men- 

tioned, to ſaid plaintiff, and ſo continued from thence until — p 

andafter the end of faid twenty-ninthday of, &c. in, &c. contrary to 

the form and effect of ſaid articles of agreement, and the _— 4 _ 
"HE, . ai | 
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faid E. W. in that behalf made as aforeſaid, whereby ſaid defend. 
ant, according to the tenor and effect of ſaid articles of agree- 
ment, and of faid covenant of him ſaid defendant -in that behalf 
made as aforeſaid, afterwards, and whilſt twenty-ſix pounds of 
the rent aforeſaid was due, owing in arrear, and unpaid, to wit, 
on, &c. became liable to pay to ſaid plaintifffaid twenty-fix pounds 
of the rent aforeſaid, ſo due, &c. to him as aforeſaid; whereof the 
+ aid defendant afterwards, and before the ,exhibiting, &c. to wit, 
on, &c. had notice, and was requeſted by faid plaintiff to pay 
him faid twenty-ſix pounds of the rent aforeſaid fo due and in ar- 
rear to him as aforeſaid : But faid plaintiff in fact further faith, 
that ſaid defendant did not then and there pay, nor hath he at 
any time hitherto ſince paid faid twenty-ſix pounds of the rent 
 _ aforeſaid ſo due and in arrear as aforeſaid, or any part thereof, 
to ſaid plaintiff, contrary to the tenor and effect of ſaid articles of 


agreement, and of the covenant of faid defendant in that behalf 


made as aforeſaid, but the ſame are, and every part thereof is {till 


in arrear and unpaid to faid plaintiff, either by ſaid defendant or 
faid E. W. in ſaid articles of agreement mentioned, to wit, at, 


&c.: And faid plaintiff faith, that ſaid defendant hath not kept his 
faid covenant ſo by him made with faid plaintiff as aforeſaid (al- 
though often requeſted), but, &c. Damages fifty N 

| LAS. 


This is a precedent under Articles of Leaſes, by Leſſor, &c. Leſſce, &c. toge- 


Agreement, but for the reaſon given, ante ther, to follow. 
FY 4392 I have claſſed all the precedents on 


For not repeir- LINCOLNSHIRE, . William Armſtrong v. Robert Ha- 
— * lifax : for that whereas ſaid plaintiff, before the ſeveral grievances 


— _ to hath been, and ftill is lawfully poſſeſſed of and in a certain cloſe 


eſcaped through called Carr-houſe Place, with the appurtenances, lying and be- 
into plaintiff's ing in the pariſh of, &c. : and ſaid defendant hath been, and till 


cloſe, and de- is poſſeſſed of and in a certain cloſe called, &c. lying and _ 


dth f ; 
apts — in the pariſh and r aforeſaid, and contiguous and next 


ing there. joining to the aforeſai 


in fact further ſaith, that ſaid defendant, and all others the tenants 


and occupiers of ſaid cloſe of him ſaid defendant for the time be- 
ing, from time whereof the memory of man is not to the con- 
trary, until the defect thereof hereafter mentioned, have repaired 
and amended, and have uſed and been accuſtomed to repair and 


amend, and of right ought to have repaired and amended, andſaid de- 
fendant ſtill of right ought to repair and amend the ſaid hedges and 


£ fences between ſaid cloſe of ſaid plaintiff, and the cloſe called, &c. of 
. ſaid defendant, as often as occaſion hath been, or Fequired to pre- 
vent cattle feeding, depaſturing, vr being in thoſe cloſes, from 

erring and eſcaping out of one into the other of them, and doing 

damage there; yet ſaid defendant, well knowing the premiſes. 
aforeſaid, but contriving, &c. ſaid plaintiff in the uſe, poſſeſſion, 

and occupation of his aforefaid cloſe, whilſt they ſaid 3 

8 efen· 


hereafter mentioned, to wit, on, &c. was, and from thence hither- 


cloſe of ſaid plaintiff: And faid plaintiff | 
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defendant were ſo reſpectively poſſeſſed as aforeſaid, to wit, on, 
&c. and on divers other days and times between that day and the 
exhibiting, &c. at, &c. wfongfully and unjuſtly ſuffered and per - 
mitted the hedges and fences between ſaid cloſe of ſaid plaintiff, 
and the faid cloſe called, &c. of ſaid defendant, to be and con- 
tinue proftrate, fallen down, ruinous, and in great decay for 
want of needful and neceſlary repairing and amending the ſame, 
whereby divers cattle, as well of ſaid-defendant as of divers other 
perſons to ſaid plaintiff unknown, feeding and depaſturing in ſaid 
cloſe called, &c. of faid defendant, on the ſeveral days and times 
aforeſaid, through the defects and inſufficiency of the ſaid hedges 
and fences, and for want of due reparation and amendment of the 
ame, erred and eſcaped out of ſaid cloſe called, &c. of ſaid defen- 
dant, unto the aforeſaid cloſe of ſaid plaintiff, and eat up, trod 
down, conſumed and ſpoiled the graſs and corn of ſaid plaintiff 
there then growing and being, to a large value, to the value of 
twenty pounds of lawful, &c. whereby ſaid plaintiff was greatly 
injured and damnified, and loſt and was deprived of a great part 
Ache profit, benefit, and advantage of his ſaid cloſe, to wit, at, 
xc. ¶ There was a ſecond Count for other cloſes.) Plaintiff ob- 
tained a verdict. = nr V,Lawzs, 


This precedent is in Tort, See Index. Torts to Corporeal Hereditamenta. 


LANCASHIRE, to wit. William St. Clare complains of Declaration on a 

John Robinſon, being, &c. ; for that whereas before and at the covenant for 
time of the making of the indenture, and the ſeveral ſurrenders 39-payment of 
hereafter mentioned, the moſt noble George duke of Montague, repaking ac the 
and the right honourable Edward lord Beaulieu were ſeiſed in their ſuit of aſſignee 
demeſne as of fee, of and in all the manner of Sladebourne, with of reverſion of 
the appurtenances, at G. in the county. of York, whereof the aw <a Nee 
ſeveral meſſuages, buildings, lands, and premiſes, with the appur- the fetal fur. 
tenances in the indenture and ſurrenders herein after mentionai, renders are ſet 
particularly deſcribed and referred to, then were and ſtill are, and out. 5 
from time immemorial have been parcel, and ſo being parcel of 
the ſaid manor during all the time aforeſaid, have been and till 
are demiſed and demiſable by the copy of the court roll of the ſaid 
manor by the lords of the ſaid manor, or by their ſteward of the 
aid manor for the time being, to any perſon or perſons willing to 
take the ſame in fee ſimple or otherwiſe, at the will of the lord, 
according to the euſtom of the faid manor: And the ſaid Duke 
and Earl being ſo ſeiſed of the ſaid manor, with the appurtenances, 
one T. R. and T. A. before and at the time of the making the 
indenture and ſurrehders hereafter mentioned, were ſeiſed of the 
ſaid ſeveral meſſuages, &c. with their appurtenances, in their de- 
meſne as of fee, at the will of the lord, according to the ſai] cuſtom 
of the ſaid manor; and being ſo ſeiſed thereof heretofore, to wit, on, 
&e, at L. in the county of L. aforeſaid, it was agreed between 
the ſaid T. R. and T. A. of the one part, and the ſaid John Ro- 
dinſon of the other part, that the faid T. R. and T. A. ſhould 
by indenture to bear date the ſame day and year, demiſe the faid 
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ſeveral meſſuages, &c. with the appurtenances, to the ſaid J. R, 
the defendant, for the term and under the terms, covenants, con- 
ditions, and proviſos in the ſaid indenture to be expreſſed and con- 
tained; whereupon afterwards, to wit, on, &c. at, &c. by a 
certain indenture then and there made between the ſaid T. R. 
and T. A. of the one part, and the ſaid defendant of, the other 
part (one part of which ſaid indenture, ſealed with the ſeal of the 
ſaid defendant, the faid plaintiff now brings here into court, the 
date whereof is the day and year aforeſaid), reciting the ſaid 
agreement it is witneſſed, and the ſaid T. R. and T. A. 
did thereby for themſelves, their executors, and adminiſtrators, 
covenant, promiſe, and agree to and with the ſaid defendant, his 
executors, adminiſtrators, and affigns, that it ſhould and might be 
lawful to and for the ſaid defendant, his executors, adminiſtrators, 
and aſſigns, by and under the payment of the rent, and perform- 
ance of all and fingular the covenants and agreements therein re- 
ſerved and contained, by and on his and their part and behalf to be 
paid and performed, peaceably and quietly to have, hald, uſe, oc- 
cupy, poſſeſs, and enjoy all that meſſuage, &c. &c. (ſet out the 
premiſes verbatim to the end of reddendum): And the faid defendant 
did thereby for himſelf, his executors, adminiſtrators, and afligns, 
covenant, promiſe, and agree to and with the ſaid. T. R. and 
T. A. their heirs and affigns, in manner following, that is to ſay, 
that he the faid defendant, his executors, ors, and aſ- 


figns, ſhould and would well and truly pay, or cauſe to be paid to 


the faid T. R. and T. A. their heirs and aſſigns, the faid yearly 
rent of forty pounds, at the days and times, and in manner and 
form therein Los limited and appointed for the payment thereof, 
according to the true intent and meaning of the ſaid agreement, 
except and always reſerved out of the faid demiſe unto the ſaid 
T. R. and T. A. their heirs and aſſigns, all and all manner of 
timber trees, &c. then growing, or which ſhould at any time during 
the continuance of the ſaid demiſe grow upon the faid premiſes, 
or any part thereof; and alſo that he the ſaid defendant, his exe- 
cutors, adminiſtrators, and affigns, ſhould and would from time to 
time, and at all times during the continuance of the ſaid demiſe, 
maintain and keep the buildings of or belonging to the ſaid pre- 
miſes in good and ſufficient, &c. &c. (go on to the end of the 
covenant which was to keep the premiſes in repair, and to cleanſe 
and ſcour the ditches, for which they, the defendants were to be 
allowed one pound out of the rent of forty pounds), as by the faid 
indenture, reference being thereto had may more fully and at 
large appear: And the ſaid plaintiff in fact further faith, that after 
the making of the ſaid indenture and covenants therein contained, 
and in purſuance thereof, and to give effect to the ſame, to wit, 


on, &c. at, & the ſaid T. R. and T. A. out of court did 


come before M. R. gentleman, ſteward of the ſaid manor, and 
for divers good cauſes and conſiderations they the ſaid T. R. and 
T. A. did then and there ſurrender into the hands of the lord of 


the ſaid manor, by the acceptance of the ſaid ſteward, the laid 


4 meſſuages, 
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meſſuages, &c. except the ſaid cloſes or parcels of land, called, 
&c. and uſually occupied therewith, to the intent that the lords of 
the ſaid manor having thereof ſeiſin by their aforeſaid ſteward of 
the ſaid manor for their time being, according to the cuſtom of the 
faid manor, ſhould give and grant the ſaid meſſuages, tenements, 
lands, and premiſes, and every part thereof, with the appurtenances, 
except as aforeſaid, unto the ſaid defendant, his executors, admi- 
niſtrators, and aſſigns,” to the uſe and behoof of the ſaid defendant, 
his executors, adminiſtrators, and aſſigns, for and during and un- 
to the full end and term of fourteen years, to be completed as fol- 
lows, that is to ſay, for making huſbandry upon the ſaid farm from 
Candlemas then. laſt, paſt, for the herbage of the ſaid farm from 
the twenty-fifth day of April-then laſt paſt, and as to the houſing 
and outhouſing from the twelfth day of May then alſo laſt paſt, and 
fully to be complete and ended; nevertheleſs at the will of the lord, 
according to the cuſtom of the ſaid manor, by and under the pay- 
ment of ſuch rents, and performance of and ſubject to all and ſin- 
* covenants, proviſos, and agreements as in the ſaid in- 
enture were and are reſerved and contained on the part of the 
faid defendant, his executors, adminiſtrators, and aſſigns, to be 
paid and performed: And the ſaid plaintiff in fact further ſays, that 
afterwards, to wit, on, &c. at the court of, &c. the ſaid George 
duke of M. and Edward earl of B. lords of the manor of S. afore- 
ſaid, ſo held there for the ſaid manor, according to the cuſtom of 
the ſaid manor, on, &c. before the ſaid M. R. gentleman, the 
ſteward there, the ſaid defendant was in due form of law admitted 
tenant of the ſaid premiſes in the ſaid indenture contained, ac- 
cording to the form and effect of the ſaid ſeveral ſurrenders, to 
wit, at, &c. by virtue of which ſaid grant and ſurrender he the ſaid 
defendant duly entered into the ſaid premiſes in the ſaid ſurrender 
mentioned, and thereby ſurrendered as aforeſaid with the appur- 
tenances, and was poſſeſſed thereof for the ſaid term to him thereof 
given and granted as aforeſaid, the reverſion of the ſaid ſurren- 
dered premiſes with their appurtenances belonging to the ſaid 
T. R. and L. A their heirs and afligns, to wit, at, &c.; and the 
faid defendant being ſo poſſeſſed of the ſaid ſurrendered premiſes, 
with the appurtenances, and the reverſion thereof belonging to the 
ſaid T. R. and T. A. afterwards, to wit, on, &c. at, &c. came 
before the ſaid M. R. ſo being the ſteward of the ſaid manor of 
S. as aforeſaid, and for divers good cauſes and conſiderations they 
the faid T. R. and T. A. did then and there ſurrender into the 
hands of the lords of the ſaid manor, by the acceptance of the ſaid 
ſteward, the ſaid reverſion of the ſaid ſeveral meſſuages, tenements, 
lands, and premiſes, to the intent that the lords of the ſaid manor 
having thereof ſeiſin by their aforeſaid ſteward of the ſaid manor 
for the time being, according to the cuſlom of the ſaid manor, 
ſhould give and grant the faid meſſuages and tenements, lands and 
premiſes, and thereby ſurrendered and fo intended to be, and every 
part thereof with the appurtenances, unto the ſaid plaintiff, his 
beirs, and aſſigns, to and for 8 uſe and behoof of the ſaid plain- 
: 8 2 — 5 
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tiff, his heirs and aſſigns for ever, at the will of the lords, accord- 
ing to the cuſtom of the ſaid manor, by and under the rent, ſuits, 
and ſervices to the lords of the ſaid manor, and their heirs, there. 
fore due, and of right accuſtomed : And the faid plaintiff further 
ſays, that afterwards, to wit, on, &c. at the ſaid court of the faid 
Duke and Earl of the ſaid manor, held there for the faid manor, 
according to the cuſtom of the ſaid manor, on the day and year laſt 
aforeſaid, before the ſaid M. R. gentleman, ſteward there, the ſaid 
plaintiff was in due form of law admitted tenant of the faid rever- 
fion of the ſaid ſeveral ſurrendered premiſes, according to the cuſtom 
of the ſaid manor, to wit, at, &c. by virtue of which ſaid laſt- 
mentioned grant the ſaid plaintiff became, and was and ſtill is ſeiſed 
in his demeſne as of fee of and in the ſaid reverſion at the will of 
the lord according to the cuſtom of the ſaid manor; and the ſaid 
plaintiff further ſays, that altheugh he the faid plaintiff always 
from the time of his becoming ſeiled of the ſaid reverſion of the 


faid furrendered premiſes, hitherto hath done, performed, and ful - 


filled, and kept every thing in the ſaid indenture on the part and 
behalf of the ſaid plaintiff to be done, performed, fulfilled, and 
kept; yet proteſting that the ſaid plaintiff hath not done, per- 
formed, fulfilled, and kept any thing in the faid indenture con- 
tained on his part and behalf to be done, performed, fulfilled, and 
Breaches, non- kept; in-: fact the ſaid plaintiff ſays, that — the ſaid plaintiff be- 
payment of came ſeiſed of the reverſion of the faid ſurrendered premiſes, to 
rents“ wit, On, &c. at, &c. ſeventy-eight pounds of the rent aforeſaid, 
for two years of the ſaid term, in the ſaid ſurrender: of indenture 

mentioned, ending and ended on the faid twenty-fourth day of, &c. 

A. D. 1788, on that Yay became due and payable from the faid 

defendant to the faid plaintiff, yet the ſaid defendant hath not 

paid the ſum of ſeventy-eight pounds, or any part thereof to the 

faid plaintiff, but to pay the ſame hath hitherto wholly refuſed, and 

ſtill doth refuſe, and the ſame is ſtill wholly due in arrear and unpaid 

to the ſaid plaintiff, contrary to the form and effect of the ſaid co- 

- venant of the ſaid defendant ſo by him made as aforeſaid in that 
and not repair- behalf: And the ſaid plaintiff in fact further ſays, that after he 
ys. the ſaid plaintiff became ſeiſed of the ſaid reverſion of the ſaid ſur- 
rendered premiſes, to wit, on, &c. for a long time afterwards, 

to wit, from thence hitherto all and ſingular the faid buildings 

ſanding and being in and upon the faid granted and ſurrendered 

premiſes, were ruinous and in great decay, for want ef needful 

and neceſlary repairing and amending thereof, in the thatching 

and glazing thereof, which ſaid premiſes ſo being out of repair 

and in decay for want of needful and neceſſary repairing and 

amending, he the ſaid defendant ſuffered and permitted ſo to be 

and continue for want of needful and neceſſary repairing and 

amending, for and during all the time laſt aforeſaid ; and the high- 

ways upon and over the ſaid demiſed premiſes, on, &c. and from 

thence during all the time aforeſaid were, and by the ſaid defend - 

ant were ſuffered and permitted to be and continue out of 1 

and ruinous, bad, ſoft, miry, rotten, founderous, and unp _ 
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for want of needful and neceſſary repairing and amendment, and in 
conſequence thereof the adjoining lands on each fide of the ſaid 
ways became eat up, broken, laid waſte, and rendered barren and 
unprofitable by the feet of cattle, carts, and carriages of divers of 
his _—_—_— ſubjects who had a right of paſling along, and uſing 
the ſaid ſeveral highways, and the hedges, ditches, and fences upon, 
of, and belonging to the ſaid Jemiſed premiſes on, &c. were and 
from thence for a long time, to wit, hitherto have by the mere 
default and negligence of the ſajd defendant been, and continued, 
and have been ſuffered and permitted to be and remain ruinous, 
broken down, filled up, and in great decay for want of needful 
and neceſſary — cleanſing and amending, and particularly 
by reaſon of fuch neglect, and want of repairing of and in the 
hedges, fences, and ditches of and belonging to, and fencing in a 
certain orchard in and part and parcel of the faid demiſed and ſur- 
rendered premiſes, divers cattle have from time to time, durin 

all the time aforeſaid, ſtrayed and got into the ſaid orchard, an 

have pulled down, broke down, injured, ſpoiled, and deftroyed 
divers fruit trees, &c. growing upon and belonging to the ſaid 
demiſed premiſes, contrary to the tenor and effect of the ſaid in- 
denture, and of the covenants of the ſaid defendants in that behalf 


made as aforeſaid: And ſo the plaintiff ſays, that the ſaid de- 3 


fendant, although often requeſted, hath not kept with the ſaid 
plaintiff the ſaid covenants ſo made by the ſaid defendant with the 
ſaid T. R. and T. A. and their aſſigns, but hath broken the 
fame, and hitherto wholly refuſed, and (till refuſes to keep the 
ſame; wherefore the ſaid plaintiff faith that he is injured, and hath 
ſuſtained damages to the value of five hundred pounds, for which 
he brings his ſuit, &c. | T. Barrow, 


SOMERSETSHIRE, . E. B. F. F. and F. his wife, com- Declaration by 
plain of C. D. being, &c. of a plea of breach of covenant; for ſurviving leſ- 
that whereas by a certain indenture made on, &c. to wit, at, &c. 8 and * the 
betwen the ſaid E. and one Thomas Smith, of, &. now de- Cn 
ceaſed, and the ſaid F. the then wife of the ſaid T. S. and now them, againtt 
the wife of the ſaid F. F. of the one part, and the ſaid C. of the leſſee for not re- 
ether part, one part, &c. (profert gf gr deed), they the ſaid E. pairing old 
and the ſaid T. S. in his lifetime, and the ſaid F. for the conſi- ga _ 
derations therein mentioned, did demiſe unto the ſaid C. his execu- a0 . eee 
tors, adminiſtrators, and aſſigns, fall that piece or parcel af round under a cove- 
jn a new ſtreet then called, or then intended to be called nee nant for tha 
ſtreet, ſituate, lying, and being in the pariſh of St, James, in the T but 
city of Bath, and alſo all that meſſuage or tenement, and dwelling- a = * 
houſe thereon, or on ſome part or parts thereof then erecting „ 
building by the ſaid C. with the appurtenances, to hold the fame thereby damag - 
unto the ſaid C. his executors, adminiſtrators, and aſſigns, from ing ine ret. 
the twenty-fourth of June then next enſuing the date of the ſaid 
indenture, for the term of ninety-eight years from thence next en- 
ſuing ; yielding therefore yearly unto the ſaid E. B. J. 8. and 


G g 3 Francis, 


— — 3 — EO Re ͤ—— — R bs LAS — 1 . — 
0 2. 4 1 — C0 — . 
> Dae es wg — 8 *.— 2 * r 
= — SEED w_— ö hr" 


— 
n 
5 gy 


” 3 2 
r 


— —̃ 
n 
33 


» * —— 
2 3 22 — > 3 3 


— E 
* — ” 
0 rr 


454 


By (sun viͤVI dc) LESSOR. Nor REPAIRING. 


Francis, and unto the ſurvivors and ſurvivor of them, and unte 
the executors, adminiſtrators, and aſſigns of ſuch ſurvivor, the 
rent or ſum of ſive pounds five ſhillings of lawful, &c.; and the 
ſaid C. for himſelf, his executors, adminiſtrators, and aſſigns, did 
covenant to and with the ſaid E. B. S. and F. the ſurvivors and 
ſurvivor of them, and the executors, adminiſtrators, and aſſigns 
of ſuch ſurvivor, by the ſaid indenture, that he the ſaid C. his exe- 
cutors, adminiſtrators, and aſſigns, ſhould and would during the 
ſaid term, as often as occaſion ſhould require, at his and their 
coſts and charges ſufficiently repair, and maintain and keep the 
ſaid meſſuage, tenement, or dwelling houſe, meſſuages, tenements, 


or dwelling houſes and premiſes, with the appurtenances, when 


ſo erected and built, in, by, and with all manner of needful and 
neceſſary reparations whatſover, as by the ſaid indenture, amongſt 
other things, relation being thereto had, may more fully and at 


large appear; by virtue of which ſaid indenture the ſaid C. after- 


wards, to wit, on, &c. entered into and upon all and ſingular the 
ſaid demiſed premiſes, with the appurtenances, and was and from 
thence hitherto hath been and ſtill is thereof poſſeſſed for the ſaid 
term to him thereof demiſed: And the ſaid E. F. and F. in faq 
ſay, that the ſaid T. S. one of the leſſors named in the ſaid in- part 
recited indenture, after the making of the ſaid in- part recited in- 
denture, to wit, on, &c. died, leaving the ſaid F. and the ſaid 
E. him ſurviving, to wit, at, &c.; and the faid plaintiffs in fact 
further ſay, that after the death of the ſaid T. S. as aforefaid, and 
before the exhibiting, &c. to wit, on, &c. at, &c. the ſaid F. 
intermarried with and took to huſband the faid F. to wit, at, &c, 
and although the ſaid E. T. S. and F. in the lifetime of the ſaid 
T. S. and the ſaid E. and F. after the deceaſe of the ſaid T. 8. 
and whilſt the ſaid F. was ſole, and before her intermarriage with 
the ſaid F.; and the ſaid plaintiff ſince the intermarriage of the ſaid 
F. with the ſaid F. as aforeſaid, have always from the time of the 
making of the ſaid in part recited indenture of leaſe, hitherto well 
and truiy performed, &c. yet proteſting, &c, they the ſaid plain · 
tiffs in fact ſay, that the ſaid C. did not, nor hath from time ta 
time, and at all times during the faid term by the ſaid in- part re · 
cited indenture, demiſed, and whilſt he was and continued fo poſ- 
ſeſſed of the ſaid demiſed premiſes, with the appurtenances, 28 
tenant thereof, under and by virtue of the ſaid in- part recited in · 
denture, when, and as often as occaſion did require and hath re- 
quired, well or ſufficiently repair, maintain, or keep the faid 
meſſuage, tenement, or dwelling houſe fo as aforeſaid erected and 
built on the ſaid demiſed premiſes, 'at the time of the making the 
ſaid in- part recited indenture of leaſe, or the meſſuages, &c. af. 
terwards erected and built on the ſaid demiſed premiſes, in purſu+ 


ance of a covenant of the ſaid C. in the ſaid in- part recited inden · 


ture contained, or any of them, or any part of the ſaid premiſes 
ſo as aforeſaid demiſed to the ſaid C. in and by the ſaid in- part re · 
Cited indenture, in, by, and with all manner of needful and neceſ- 
ſary reparations and amendments whatſoever, to the tenor and 9 
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ſect, true intent and meaning of the ſaid indenture, and of the 
covenant of the ſaid C. by him made in that behalf as aforeſaid ; w 
but that the ſaid C. afterwards and whilſt he was and continued 
poſſeſſed of the ſaid demiſed premiſes, with / the appurtenances, 
under and by virtue of the ſaid in- part recited indenture, and after 
the death of the ſaid T. S. and after the ſaid intermarriage of the 
ſaid F. with the ſaid F. as aforeſaid, to wit, on, &c. and on 
divers other days and times between that day and the day of exhi- 
biting, &c. at, &c. without the leave or licenſe, and againſt the 
will of the ſaid plaintiffs, broke down, &c. a great part, to wit, 
five hundred ſquare feet of the thatch, &c. of and belonging to 
the aforeſaid meſſuage, ſo as aforeſaid erected and built in the ſaid 
demiſed premiſes, and being of a large value, to wit, of, &c, and 
took and carried away the ſame and converted, &c. and alſo then 
and there in thoſe ſeveral days and times aforeſaid, at, &c. with- 
out the leave, &c, broke down, &c. the walls of and belonging 
to the ſaid meſſuages or dwelling houſes, and part or parcel of the 
ſaid demiſed premiſes, with the appurtenances, and took, &c, 
thereof coming, of a large value, &c.; and took, &c. and con- 
yerted, &c. whereby the ſaid meſſuages or dwelling houſes of and 
belonging to the ſaid demiſed premiſes, with the appurtenances, 
and part and parcel thereof became and were laid open, ruinous, 
and wholly out of repair, contrary, &c.: And the ſaid plaintiffs in 
fact further ſay, that the ſaid C. hath ſuffered and permitted the 
ſaid meſſuages, &c. to remain and continue ſo laid open, &c. in 
manner and by means aforeſaid, from the time when the fame fo as 
aforeſaid became and were laid open, &c. hitherto, to wit, at, &c, 
contrary to the tenor, &c.: and ſo the ſaid plaintiffs in fact fay, 


&c. (common concluſion in covenant) ; damages, &c.; Pledges, 
| | RUNNINGTON, 


. 


LONDON, to wit. Mary Troutback, widow, complains of Peelaration by 
John Murray and John . being, &c. in a plea of breach icdor again? af- 
of covenant : for that whereas by a certain indenture, made on, Sgnce of lefſee, 
&c, at, &c. between the ſaid Mary (by the name, &c.) of the one #® e 26. 
part, and the ſaid Thomas Tuckey (by the name, &c.) of the eee 3 
other part (one part, &c.) ſhe the ſaid Mary, for the conſidera- formance of re. 
tions therein mentioned, did demiſe, leaſe, ſet, and to farm let pairs, &c. 
ynto the ſaid T. T. all that meſſuage, & c. &c. (ſet out the inden- 
ture) as by the ſaid indenture, relation being thereunto had, 
amongſt other things more fully appears; by virtue of which ſaid 
demiſe he the ſaid F. T. afterwards, to wit, on, &c. at, &c. en- 
tered into all and ſingular the ſaid demiſed premiſes, with the ap- 
purtenances in the ſaid indenture mentioned, and became and 
was poſſeſſed thereof for the ſaid ſum to him thereof demiſed as 
aforeſaid; and being ſo poſieſſed thereof afterwards, th wit, on, 

&c. all the eſtate, right, title, intereſt, term of years then to come 
and unexpired, property, claim, and demand whatſoever of him ſaid 


T. T. of and in and ta the ſaid demiſed premiſes, with the appur- 
| | Gg4 tenances, 
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tenances, by aſſignment thereof then and there duly made, came 
to and veſted in the ſaid J. M. and J. R. afterwards, to wit, on, 
&c.; by virtue of which ſaid aſſignment they the ſaid J. M. and 
J. R. afterwards, to wit, on, &c. entered into and upon all and 
ſingular the faid demiſed premiſes, with the appurtenances, and 
became and were thereof poſſeſſed for the reſt, reſidue, and re- 
mainder of the faid term of twenty-one years therein then to come 
and unexpired: And the ſaid Mary in 400 further ſays, that after 
the ſaid J. M. and J. R. became and were ſo poſſeſſed of the ſaid 
demiſed premiſes, with the appurtenances, by aſſignment᷑ thereof 
as aforeſaid, to wit, on, &c. twenty-eight pounds of the rent 
aforeſaid, for one year of the ſaid demiſed term, elapſed ſince the 
ſaid J. M. and J. R. ſo became poſſeſſed of the faid demiſed pre- 
miſes by aſſignment as aforeſaid, on that day in the year afore- 
faid, became and were due, owing in arrear, and unpaid from the 
ſaid J. M. and J. R. as affignees as aforeſaid to the ſaid Mary, and 
the ſame, and every part thereof, ſtill remains wholly in arrear 
and unpaid from the ſaid J. M. and J. R. to the faid M. contrary 
to the form and effect of the ſaid indenture, and of the covenant 
of the ſaid T. T. and his aſſigns in that behalf made as aforeſaid: 
And the ſaid Mary further faith, that after the ſaid J. M. and 
J. R. ſo became aſſignees of the ſaid demiſed premiſes as afore- 
faid, and during the continuance of the aforeſaid term, to wit, on, 
&c.' the ſaid demiſed meſſuage, &c. in the faid indenture men- 
tioned, became and was greatly ruinous, &c. for want of need- - 
ful and neceſſary reparation and amendment of the fame in the 
roof, &c. and in other parts thereof; yet the-ſaid J. M. and J. R. 
have not repaired and amended the fame, or any part thereof, but 
on the contrary thereof have ſuffered and permitted the ſame, and 
every part thereof to remain and continue ſo ruinous, &c. for 
want of needful and neceſlary reparation and amendment of 
the ſame from thence hitherto, to wit, at, &c. contrary 
to the form and effect of the aforeſaid indenture, and of the 
ſaid covenant of the ſaid T. T. and his aſſigns in that behalf made 
as aforeſaid; and ſo the ſaid Mary ſays, that the ſaid J. M. and 
R. have not, ſince they ſo became aſſignees of the ſaid de- 
miſed premiſes ag aforeſaid, kept with her the covenant made be- 
tween her the ſaid T. T. od his afligns, in manner and form 
aforeſaid, but have broken the ſame, to the ſaid Mary her damage 
of one hundred pounds, &c. Suit, re W. WALTON. 


Declaration by CORNWALL, , Nicholas Funney the younger, late of, 


— a7 &c. aſſignee of N. Funney the elder, was ſummoned to anſwer 


had a term of unto John Higman, ſurviving executor of the laſt will and teſta- 
years, againſt ment of Joſeph Chadwell deceaſed, in a plea that he keep with 
Alignee 6fleſſee, the ſaid I. H. the covenants made be. een the faid J. C. in his 


3 lifetime, and the ſaid N. F. the elder, according to the force, 


andleavingthem form, and effect of a certain indenture thereof made between them, 
out of repair. &c.; and thereupon, &c. that whereas by a certain * 
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made on, &c. at, &c. between the ſaid J. C. in his lifetime (by 
the name, &c.) of the one part, and the ſaid N. F. the elder (b 

the name of, &c.) of the other part (the counterpart of, Kc) 
reciting that whereas, &c. he the ſaid J. C. in his lifetime di 

demiſe, &c. &c. (ſet forth the demiſe, habendum reddendum, and 
covenants upon which the action is brought, then proceed as fol- 
lows), as by the faid indenture brought here into court, relation 
being thereunto had, &c.: And the ſaid plaintiff further ſays, that 
he the ſaid J. C. at the time of the making the ſaid demiſe, was 
poſſeſſed of the ſaid demiſed premiſes for the reſidue and remainder 
of a certain long term of years, whereof thirty years and more 
were then to come and unexpired; and that by virtue of the ſaid 
demiſe he the faid N. F. the elder afterwards, to wit, on, &c, en- 
tered into the ſaid demiſed premiſes, with the appurtenances (ex- 
cept as before excepted), and became and was poſſeſſed thereof 
for the ſaid term to him thereof demiſed as aforeſaid ; the rever- 
ſion thereof, with the appurtenances belonging as aforeſaid, he 
the faid J. C. afterwards, to wit, on, &c. duly made his laſt 
will and teſtament and in writing, an& thereby then and there 
conſtituted and appointed John Cole and plaintiff joint executors 
thereof; and afterwards, to wit, on, &c. at, &c. died poſſeſſed 
pf ſuch his ſaid eſtate of and in the ſaid reverſion, with the appur- 
tenances, after whoſe death the ſaid J. C. and plaintiff, to wit, 
on, &c. duly proved the ſaid will, and took upon themſelves the 
þurthen of the execution thereof; and the ſaid J. C. is ſince dead: 
And the ſaid plaintiff hath ſince ſurvived him, to wit, at, &c. and 
by reaſon thereof the ſaid plaintiff became and was, and till 
is poſſeſſed of the ſaid reverſion, with the appurtenances; and 
being fo poſſeſſed thereof, and the faid N. F. being fo poſſeſſed of 
and in the faid demiſed premiſes, with the appurtenances (ex- 
cept, &c.) afterwards, to wit, on, &c. all the eſtate, right, title, 
intereſt, term of years then to come and unexpired, property, claim 
and demand whatſoever of the ſaid N. F. the leſſee of and into 
the ſaid demiſed premiſes, with the appurtenances (except, &c.) 

dy alignment thereof then and there duly made, lawfully came to 
and veſted in the ſaid N. F. the younger, the now defendant; by 
means whereof the ſaid N. F. the younger, afterwards, to wit, 
on, &c. at, &c. entered into the ſaid demiſed and aſſigned premiſes, 
with the appurtenances (except, &c.), and became and was 
thereof poſleiſed until and upon the firſt day of, &c. on which ſaid 
day the faid term of years mentioned in the ſaid indenture of de- 
miſe was duly ended and determined, and on which day the ſaid 
N. F. the younger yielded and ſurrendered up the poſſeſſion of 
the ſaid demiſed and aſſigned premifeg, with the appurtenances, 
unto the ſaid plaintiff ; and although the ſaid J. C. in his lifetime, 
always from the time of the making of the taid indenture of de- 
wiſe until the time of his death, and the ſaid þ C. and plaintiff, 

from the time of the deceaſe of the faid J. C. during the lifetime 
of the ſaid J. C. and the ſaid plaintiff, ſince the death of the ſaid 
þ C. hitherto hath well and truly performed and fultuled ry” 
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faid indenture in all things therein contained on the part and be. 
half of the leſſor and his executors to be performed and fulfilled; 
2 proteſting that the ſaid N. F. the younger, the faid aſſignee, 
ath not performed or fulfilled any thing in the ſaid indenture con- 
tained on the part and behalf of the ſaid leſſee and his aſſigns to 
be performed or fulfilled: But in fact the ſaid plaintiff ſays, that on, 
& c. and for the ſpace of two years and more then laſt elapſed, the 
ſaid demiſed premiſes, with the appurtenances in the ſaid inden+ 
ture mentioned, were ruinous and in great decay for want of need- 
ful and neceſſary amending thereof in the covering, tiling, &c. 
5 and in the windows, &c. and in every other part and particular 
thereof, and the hedges, &c. of and belonging to the ſaid demiſed 
premiſes were, during all that time, ruinous, proſtrate, fallen 
down, and in great decay for want of needful and neceſſary re- 
pairing and amending thereof, and the ditches of and belonging to 
the {aid demiſed premiſes, with the appurtenances, were, during 
all that time, foul, ruinous, filled up with mire, and out of re- 
pair for want of cleaning and ſcouring thereof, all which faid 
ſeveral premiſes, ſo being ruinous and out of repair, he the faid 
N. F. the younger ſuffered and permitted to be and continue ſo 
out of repair, and to want neceſlary repairs for and during all the 
time aforeſaid, contrary to the form and effect of the ſaid inden- 
ture, and of the aforeſaid covenant of the ſaid N F. the elder fo 
made in that behalf as aforeſaid; and at the end of the ſaid term 
of twenty-one years, to wit, on, &c. at, &c. yielded up the ſaid 
demiſed premiſes, with the appurtenances, unto the ſaid plaintiff, 
ſo ruinous and out of repair, contrary to the form, &c. of the ſaid 
N. F. the elder, ſo made in this behalf as. aforeſaid; and fo the 
ſaid plaintiff ſays, that the ſaid N. F. the younger (although often 
requeſted) hath not, ſince he was ſo aſſignee of the ſaid demiſed 
premiſes as aforeſaid, kept the covenant aforeſaid ſo made between 
the ſaid J. C. and N. F. the elder, as aforeſaid, according to the 
form, &c. ſo made between them as aforeſaid, but hath broken the 
ſame, and to keep the ſame with the ſaid plaintiff hath hitherto 
wholly refuſed, anſt ſtill does refuſe. Damage forty pounds, And 
he brings here into court the letters teſtamentary of the ſaid J C. 
which ſufficiently prove to the court here that the ſaid plaintiff is 
ſurviving executor of the laſt will and teſtament of ſaid J. C. and 
has adminiſtration thereof, &c. &c. Drawn by W. W ARREN, 


Declaration by STJRRY, . George Ruſſel, eſquire, complains of Robert 
* Hawkes and Haven Okines, being, & of a plea of breach of cove- 
| ſee, of a term of nant: for that whereas by a certain indenture made on, &c. to wit, 
bx years, ſix at, &c. between the ſaid George (by the name of, &c. ) of the one 
| months, and part, and one Robert Board (by the name, &c.) of the other 


. an. part (one part, &c.) he the ſaid George, for the conſiderations 


nual ſum payable quarterly for the fix years, and ſpecific ſums fer the ſix months and odd days, aſ- 
fizning ſeparare breaches for the non payment of a quarter's rent out of the ſix years, the ſums cove- 
nanted to be paid for the fix months and odd days, and alſo of additional rent ot forty ſhillings an acres 
payable upon dt fendant's ſowing ſome particular land with corn, and other land with barley, during 


therein 


the lait four years of the term, 


\ 
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therein mentioned did demiſe, leaſe, and to farm let unto the ſaid 


R. B. certain premiſes in the ſaid indenture particularly mention- 


ed and deſcribed, to have and to hold the ſame unto the faid R. B. 
his executors, adminiſtrators, and aſſigns, from, &c. then laſt paſt, 
for and during, and unto the full end and term of fix years, fix ca- 
lendar months, and eighty-ſix days from thence next enſuing, and 
fully to be complete and ended, yielding and paying unto the faid 
George, his executors, adminiſtrators, and aſſigns, for the firſt 
ſix years of the ſaid term, the yearly rent or ſum of three hun- 
dred and twenty pounds, by equal quarterly payments, on the 
twenty-fifth day, &c. the firſt payment to be made on the twen- 
ty-fifth day of, &c. then next enſuing the date thereof, and alſo 
yielding and paying to the ſaid George, his executors, &c. for 


the laft fix calendar months, the rent or ſum of one hundred 


and fixty pounds of like lawful, &c. on the laſt day thereof, and 


for the laſt cighty-five days of the ſaid term the rent or ſum of 


eighty pounds of like lawful, &c. on the laſt day thereof; and 
the ſaid R. B. did thereby covenant, promiſe, and agree to, and 
with the ſaid George (amongſt other things), that he the ſaid 
R. B. his executors, &c. ſhould and would well and truly pay, or 
cauſe to be paid unto the ſaid George, his executors, &c. the ſaid 
yearly rent, and the ſeveral other rents in manner and on the ſe- 


veral days and times thereinbefore mentioned, according to the 
true intent and meaning of the ſaid indenture; and further, that 


in caſe any of the fields or pieces or parcels of land therein and 
hereinafter mentioned, or any part thereof, that is to ſay, the ſe- 
veral fields called the Great Meadow, the Orchard Field, the Clay 
Pits, the Little Many Fields, and the Ladland Hill Field, part of 
the premiſes thereinbefore mentioned, containing in the whole by 
eſtimation fifty acres or thereabouts, ſhould be thereafter plough- 
ed, broken up, or ſown with any ſort of grain or corn during the 
laſt four years of the term thereby demiſed, that then he the ſaid 
R. B. his executors, &c. ſhould and would pay, or cauſe to be 
paid unto the ſaid George, &c. the ſum of forty ſhillings of law- 
ful, &c, for every acre, and ſo in proportion for any greater or leſs 
quantity than an acre of the ſaid premiſes, aver and above the 
rent thereinbefore reſerved to be paid, which ſhould be ſo plough- 
ed, broken up, or ſown within the Jaſt four years of the ſaid term 


thereby demiſed, contrary to the true intent and meaning of the 
ſaid indenture, to be paid on ſuch of the feaſt-days aforeſaid, as 


ſhould firſt and next happen to come next after ſuch ploughing up 
or ſowing as aforeſaid, as by the ſaid indenture, relation being 
e 


thereunto had, will, amongſt other things, more fully and at lar 


appear: by force and virtue of which ſaid indenture the ſaid R. 
afterwards, to wit, on, &c. in, &c. entered into all and ſingular 
the ſaid demiſed premiſes, with the appurtenances, and became 
and was poſſeſſed thereof for the ſaid term ſo to him thereof de- 
miſed (the reverſion thereof, with the appurtenances, after the ex- 
piration of the ſame term, belonging to the ſaid George), to wit, 
at, &c.: And the ſaid George in fact further faith, that _ 
Wards, 


* 
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wards, to wit, on, &c. to wit, at, &c. all the eſtate, right, title, 
intereſt, term of years then to come and unexpired, property, 
claim, and demand whatſoever of the faid R. B. of and into the 
ſaid demiſed premiſes, with the appurtenances, by affignment 
thereof duly made, lawfully came to and veſted in the ſaid 
R. H. and F. O. whereby they the ſaid R. H. and F. O. then and 
there entered into and upon all and ſingular the ſaid demiſed pre- 
miſes, with the appurtenances, and became and were poſſeſſed 
thereof, and continued fo poſſeſſed thereof from thence until and 
at the expiration of the ſaid term by the ſaid indenture granted, 
to wit, at, &c.; and although the ſaid George hath always, from 
the time of making the ſaid indenture until and at the expiration 
of the ſaid term, well and truly, &c. to wit, at, &c.; yet proteſt- 
ing that the ſaid R. H. and F. O. after the ſaid aſſignment ſo made 


. As aforeſaid, did not perform, &c. on their parts and behalves, as 


aſñgnees of the faid premiſes, to be performed and fulfilled accord- 
ing to the tenor, &c, : the ſaid George in fact faith, that after the 


making of the faid indenture, and —P the ſaid term thereby 


granted, and whilſt the ſaid R. H. and F. O. were fo poſſeſſed of 
the ſaid demiſed premiſes, with the appurtenances as aforeſaid, 


to wit, on, &c. at, &c. a * ſum of money, to wit, the ſum of 


eighty pounds of the rent aforeſaid, for one quarter of a year of 
the ſaid term, ending on that day in the year laſt aforeſaid, became 
due and owing, and from-thence hitherto hath been, and ſtill is 
in arrear and unpaid from the ſaid R. H. and F. O. to the ſaid 
George, contrary to the tenor, &c, and of the ſaid covenant of 
ſaid R. B. by him in that behalf made for himſelf and his aſſigns 
with the ſaid George in manner and form aforeſaid, to wit, at, 
&c.: And the ſaid George in fact further faith, that after the 
making the ſaid indenture, and during the ſaid term thereby 
err | and whilſt the ſaid R. H. and F. O. were fo poſſeſſed of 
the ſaid demiſed premiſes with the appurtenances as aforeſaid, to 
wit, on, &c. at, &c. a large ſum of money, to wit, the ſum of 
one hundred and ſixty pounds of the rent aforeſaid, for the Jait 


fix calendar months of the ſaid term, ending on that day in the year 


laft aforeſaid, became due and owing, and from thence, &c. (con- 
trary to the tenor, &c. as before): And the ſaid George in fact 


further ſaith, that after the making of the faid indenture, and dur- 


ing the ſaid term thereby granted, and whilft the ſaid R. H. and 
F. O. were fo poſſeſſęd of the ſaid demiſed premiſes, with the ap- 
purtenances as aforeſaid, to wit, on, &c. a large ſum of money, 
to wit, the ſum of eighty pounds of the rent aforeſaid, for the laſt 
eighty- five days of the ſaid term, ending on that day, &c.-&c. (as 
before): And the ſaid George in fact further ſaith, that although 
the faid R. H. and F. O. after the making the faid indenture, and 
during the laſt four years of the term thereby granted, and whillt 
they the ſaid R. H. and F. O. were fo poſieſſed of the ſaid demiſed 
premiſes, with the appurtenances as aforeſaid, to wit, on, &c. 
did ſow with corn (that is to ſay, with wheat), divers, to wit, ele- 


ven acres, part of the fields or pieces or parcels of land — 
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fore mentioned; whereby, and according to the tenor and effect 
of the ſaid indenture, and of the covenant of the ſaid R. B. by 
him in that behalf made for himſelf and his aſſigns, with the ſaid 
George as aforeſaid, they the ſaid R. H. and F. O. afterwards, to 
wit, on, &c. (being ſuch of the feaſt- days as firſt and next hap- 
ned to come after ſuch ſowing with corn as aforeſaid), became 
iable to pay to the ſaid George the ſum of twenty-two pounds of 
lawful, &c. being at and after the rate of forty Ihiſfio s of law- 
ful, &c. for every acre of the ſaid premiſes ſo ſown with corn as 
aforeſaid z yet the ſaid R. H. and F. O. (although often requeſted) 
have not, nor hath either of them paid the ſaid ſum of twenty-two 
nds, or any part thereof, to the ſaid George, but have, and 
each of them hath hitherto wholly refuſed and neglected fo to do, 
and the ſame and every part thereof ſtill remains and is wholly due 
and owing from the ſaid R. H. and F. O. to the ſaid George, con- 
trary to the tenor, &c. &c.: And the ſaid — in fact further 
faith, &c. &c. [ſame as the laſt breach to the end, only inſtead of 
wheat ſay barley, and the number of acres five]; and fo the ſaid 
George in fact faith, that the ſaid R. H. and F. O. (although 
often requeſted, &c.) have not, nor hath either of them kept with 
the faid George the ſaid covenant ſo made by the ſaid R. B. for 
himſelf and his aſſigns, with the ſaid George in manner and form 
aforeſaid, but have broken the ſame, and to keep the ſame with 
the ſaid George have and each of them hath hitherto wholly refuf- 
ed, and ſtill do, and each of them doth refuſe, to the damage of 
the ſaid G. of five hundred pounds, and therefore he brings ſuit, 
&c, SE _ Drawn by Mx. Tipp. 


James Mackay, executor, &c. of James Durnoe, deceaſed, 

againſt RoBeRT MACKRETH, ESQUIRE (having privilege, 

&c.), adminiſtrator, &c. of Sir. J. Shelly, baronet, deceaſed, 

and who in his lifetime, and at, &c. was aſſignee of his. late 

father, Sir J. S. alſo deceaſed, ina plea of breach of covenant. 

MIDDLESEX. For that whereas by a certain indenture pe garation, 
made, &c. at, &c, between the honourable Thomas Hervey, of executor of lef- 
the one part, and the aforeſaid J. Durnoe, of the other part, (one for (who being 
part, &c.) the ſaid Thomas Hervey, for the conſiderations in the p*fef7:4 tor a 
faid indenture mentioned, did demiſe, leaſe, ſet, and to farm let, po my 
unto the ſaid J. Durnoe (amongſt other premiſes in the ſaid inden- manded, ee 
ture particularly mentioned and deſcribed) a certain meſſuage, &c. obtained a re- 
with the appurtenances, &c. &c. to have and to hold the ſaid newal, granted 
meſſuage, &c. with the appurtenances, unto the ſaid J. D. his eee 
executors, adminiſtrators, and aſſigns, from the feaſt day of, &c. mee. © 
then laſt paſt, for and during the term of twenty-one years from jeffee at the end 
thence next enſuing, and fully to be complete and ended, at and of the firſt four- 
under certain rents and covenants in the ſaid indenture mentioned; deen) againſt the 


and the ſaid T. H. did, in and by the ſaid indenture, for himſelf, — 


the leaſe; nit, for rent incurred; 2dly, for giving up the premiſes out of re pair upon the determina· 
tion of the term, at the expiration of the firſt fdurteen years, in purſuance of the proviſoc. 


his 
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his executors, adminiſtrators, and affigns, covenant, promiſe, and 
agree to and with the ſaid J. D: his executors, &c. that in cafe 
the faid 9 D. his executors, &c. or any of them ſhould be de- 
firous of taking a further leaſe of the premiſes by the faid inden- 
ture demiſed, for a further term of twenty-one years; to com- 
mence upon the expiration of the ſaid term of twenty-one years by 
the ſaid indenture granted, and ſhould ſignify his or their deſire in 
writing fix months before the expiration of the ſaid term of twenty. 
one years by the ſaid indenture —— unto the faid T. H. his 
executors, &c. he the ſaid T. H. his executors, &c. ſhould and 
would, at ſuch requeſt, coſt, and charges of the ſaid J. D. his 
executors, &c. demiſe and grant the faid meſſuage, &c. with the 
appurtenances, to the ſaid J. D. his executors, &c. for a further 
term of twenty-one years, to commence from the expiration of 
the term of twenty-one years by the ſaid indenture granted, ſub- 
ject to the payment of ſuch rent, and the performance of ſuch co- 
venants, &c. as were and are in the faid indenture mentioned and 
, contained on the part and behalf of the ſaid J. D. his executors, 
&c. to be paid, kept, and performed, he the faid J. D. his exe 
cutors, &c. at the ſame time executing a counter-part of ſuch fur 
ther leaſe (as by the ſaid indenture, &c.); by virtue of which de- 
miſe, he the ſaid J. D. in his lifetime, to wit, on; &c. entered 
into, and became and was poſſeſſed of the ſaid meſſuage or dwelling- 
houſe and premiſes ſo to him demiſed as aforeſaid, for the ſaid 
term of twenty-one years in the ſaid indenture mentioned, to- 
gether with ſuch right of renewal of the ſaid term as aforeſaid : 
And the faid plaintiff in fact further faith, that the faid J. D. being 
fo poſſeſſed of the ſaid demiſed premiſes for the ſaid term, ſo to 
him thereof demiſed as aforeſaid, and having ſuch right of renewal 
of the ſaid term as aforeſaid, and being 3 of taking a furs 
ther leaſe of the ſaid premiſes by the ſaid indenture demiſed to him 
as aforeſaid, for a further term of twenty-one years, by the ſaid 
indenture granted upon the terms in that reſpe& ſpecified and 
agreed upon in the ſaid indenture, he the ſaid J. D. according to 
the terms of the ſaid indenture, did, fix months before the expi- 

ration of the ſaid term, by the ſaid indenture granted unto him b 
the ſaid T. H. to wit, on, &c. at, &c. ſignify unto the ſaid T. H. 
ſuch his the ſaid J. D.'s defire in writing, to have ſuch further 
leaſe of the ſaid premiſes fo to him demiſed as aforeſaid, and did 
require and demand ſuch further leaſe of the ſaid premiſes accord- 
ing to the ſaid right or power of renewal in the aforeſaid inden- 
ture mentioned: And the ſaid plaintiff in fact further faith, that 
the ſaid J. D. having ſuch right to renewal of the ſaid leaſe, fo to 
him granted as aforeſaid, and having made ſuch election to have 
the ſame renewed as aforeſaid, and being ſtill deſirous of ſuch re- 
ne wal, and being in poſſeſſion of the ſaid premiſes in virtue of his 
ſaid right of renewal, he the faid I D. afterwards, to wit, on, 
&c. at, &c. by a certain indenture then and there made between 
the ſaid J. D. of the one part, and the ſaid Sir J. Shelly, the 
father of the ſaid Sir J. 8. herein before mentioned, of the other 
| | | part 
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part (one part, &c.); and for the conſiderations in the ſaid laft4 

mentioned indenture contained, did demiſe unto the ſaid Sir J. S. 

the father, his executors, &c. the aforeſaid meſſuage, &c. to have 

and to hold the ſame with the appurtenances thereunto belonging, 

unto the ſaid Sir J. S. the father, his executors, &c. from the feaſt 

of, &c. then laſt paſt, for and during, and unto the full end and 

term of twenty-one years from thence next enſuing, and fully to 

be complete and ended, ſubject, nevertheleſs, to a certain proviſee 

in the ſaid laſt · mentioned indenture contained, for vacating and 

determining the ſaid laſt- mentioned demiſe at any of the times 

therein mentioned; yielding and paying, &c. [here follows co- 

venants to pay the rent and to repair the premiſes, exeept the 

roof and tiling, and to leave them in repair]; and the ſaid J. D. did, 

by the ſaid laſt- mentioned indenture, for himſelf, his executors, 

&c. covenant, promiſe, and agree (amongſt other things) that 

if the ſaid Sir J. S. the father, his executors, &c. ſhould be in · 

clined and deſirous to quit and deliver up the poſſeſſion of the ſaid 
mefſuage,.&c. did, by the ſaid laſt- mentioned indenture intended 

to be let and to vacate the remaining part of the term thereby in- 

tended to be demiſed, at the end of the firſt ſeven, eleven, or four- 

teen years thereof; and of ſuch his or their intention or deſire 

ſhould give or leave ſid months previous notice in writing to or 

for the ſaid J. D. his executors, &c. at his or their uſual place of 

abode in London, or elſewhere in the county of Middleſex, that 

then, and from and after the expiration of fix calendar months 

after ſuch notice thereof given or left as aforeſaid, the ſaid laſt- 

mentioned indenture of leaſe ſhould become void or null to all in- 

tents and purpoſes, and the remainder of the term thereby granted, 

ceaſe, and determine, as if the faid indenture had never been made, 

executed, nor entered into, as by the ſaid laſt- mentioned inden 

ture, &c.&c. ; by virtue of which faid laſt mentioned demile, Sir 

J. S. the father entered into the ſaid (1) ſeveral premiſes by the (x) ec haſt-· men- 
ſaid laſl- mentioned indenture demiſed as aforeſaid, with the appur- tioned demiſed 
tenances, and became and was poſſeſſed thereof under and by vir Premiſes, 

tue of the ſaid laſt-mentioned indenture for the ſaid term ſo to him 

thereof demiſed as aforeſaid, and afterwards, to wit, on, &c. all 

the eſtate, right, &c. whatioever of the ſaid Sir J. S. the father, 

of, in, to, or out of the ſaid (2) premiſes to him demiſed as afore- (2) ce laſt- men- 
ſaid, with the appurtenances, by aſjignment-thereof then and there tioned” 
lawfully made, came to and veſted in the ſaid Sir J. S. the ſon, by (3) « afſign- 
(3) virtue whereof the ſaid Sir J. S. the ſon, in his lifetime, to ment thereof, 
wit, on, &c. entered into the faid (4) premiſes, with the appur- br. 
tenances, and became and was poſſciſed thereof for the then, reſi- (4) 4 HI 
due of the ſaid laſt- mentioned term (5): And the ſaid plaintiff in (5) ic ſo there- 
fact further ſaith, that the ſaid J. D. having ſuch right of renewal of demiſed as 
of the ſaid term of years as aforeſaid, he the ſaid F. D. continued aforeſaid ; and 
entitled to ſuch renewal of the ſaid term, and afterwards, and in the _— _ _ J. S. 
lifetime of the ſaid Sir J. S. the ſon, to wit, at, &c. died /o entitled, 8 
the ſaid laſt· mentioned demiſe to the ſaid J. D. being ſtill continuing, he the ſaid J. D. aſter- 
Wards,“ 
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having firſt duly made his laſt will and teſtament in writing, and 
thereof appointed the ſaid plaintiff executor : And the faid plaintiff 
in fact further faith, that after the death of the faid J. D. to wit, 
on, &c. he the faid plaintiff duly proved the faid will of the faid 
| J. D. and took upon himſelf the burthen and execution thereof, 
(6) e and ſull and thereby then and there became and was (6) poſſeſſed of and 
** entitled unto the ſaid right of renewal of the ex term of twenty-one 
(7) Fe years and all (7) other the intereſt of the ſaid J. D. of and in, or 
64) Laſt de. to the {aid (8) premiſes ſo to him demiſed as aforeſaid, with the ap- 
aniſed”* purtenances, at the time of his death, under the aforeſaid indenture of 
leaſe thereof to him the ſaid J. D. whereof the faid Sir J. S. the 
afterwards, to wit, on, &c. at, &c. had notice: And the 

(9) ** that the ſaid plaintiff in fact further faith, (9) be the ſaid plaintiff bein 
dad demiſe, ſo ſuch executor to the ſaid J. D. at aforeſaid, and having ſuch right 
_— J. P. % renewal of ſaid term as aforeſaid, and the ſaid Sir J. S. 
— a ag the fon being Ee; the ſaid premiſes ſa to him aſſigned as 
aforeſaid, is tilt aforeſaid, he id Sir J. S. the ſon, in purſuance of the power 
continuing, and or agreement for that purpoſe in the ſaid indenture of leaſe to the 
that the Id ſaid Sir J. S. the father mentioned, did, fix calendar months be- 
| a Sir J. S. the fore the expiration of the firſt r ſaid term of 
ſon, being ſo re- twenty - one years, ſo demiſed to the ſaid Sir J. S. the father as 
ſpeRively pot. aforeſaid, to wit, on, &c. at, &c, give unto the ſaid plaintiff; as 
{cfſed and en- ſych executor as aforeſaid, notice in writing, that the ſaid Sir J. S. 
due. er the fon ſhould and would quit and deliver up poſleſſion of the ſaid 
2 meſſuage or dwelling · houſe by the faid laſt- mentioned indenture 
| demiſed as aforeſaid, and vacate the remaining part of the 
term thereby demiſed at Chriſtmas-day then next, according to 
the power and agreement for that purpoſe in the ſaid laſt- men- 
tioned indenture contained: And the faid plaintiff in fact further 
faith, that the faid Sir J. S. the ſon having given ſuch notice to 
determine the faid laſt-mentioned leaſe as aforeſaid, the ſaid de- 
fendant, as ſuch adminiſtrator as aforeſaid, did, upon faid Chriſtmas- 
day after giving the ſame as aforeſaid, that is to fay, upon the 
ty-fifth day of December 1783, to wit, at, &c. quit and 
deliver up to the ſaid plaintiff, as ſuch executor as aforeſaid, the 
poſſeſſion of the ſaid premiſes fo aſſigned to the ſaid Sir J. S. the 
fon, and did then and there vacate and determine the ſaid term of 
twenty-one years ſo thereof demiſed as aforeſaid, as to the then re- 
maining part of the ſaid term, according to the tenor and effect of the 
aforeſaid notice, and the proviſee or agreement for that purpoſe in 
the faid laſt-mentioned indenture : And the faid plaintiff in fat 
further faith, that the faid term for twenty-one years did there- 

n accordingly ceaſe and determine; and although no further 
leaſe of the ſaid premiſes, jo demiſed to the ſaid J. D. as aforeſaid, 
hath as yet been granted by the ſaid T. H. yet the ſaid plaintiff as ſuch 
executor as aforeſaid, is flill entitled to the ſaidrenewalof the ſaid term; 
and the ſaid J. D. in bis lifetime, from the time of the expiration 
of 2 term of twenty-one years ſo to him demiſed as afereſaid ; 
and the ſaid plaintiff, as ſuch executor as afereſaid, ſince his death, 


has always ſince continued and remained tenant to the ſaid T. H. 
his executors, admini/irators, and aſſigns of the aforeſaid demiſed 
. Premiſes, 
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premiſes, under and by virtue of the ſaid right of renewal and of the 
aid agreement for ſuch further leaſe as aforeſaid, to wit, at, Ic. 
And the ſaid plaintiff in fat? further ſaith, that although the ſaid 
I D. in his lifetime, and the ſaid plaintiff, ſince the death of the 
id J. D. have ſeverally performed and fulfilled all things in the 
ſaid indenture of demiſe between the ſaid J. D. and Sir J. S. the 
father deceaſed, contained on the part and behalf of the ſaid 
D. his executors and adminiſtrators, to be performed and ful- 
led; yet proteſting that the ſaid Sir J. S. the ſon, in his lifetime, 


after the ſaid (10) premiſes by that indenture demiſed ſo came to (10) «© laſt- 
him by aſſignment as aforeſaid, and the ſaid defendant, admini- mentioned de- 


ſtrator as aforeſaid, after his death, did not, nor did either of miſed' ' 


them perform and fulfil any thing in the ſaid indenture contained 
on the part and behalf of the ſaid Sir J. S. the father and his aſ- 
ſigns to be performed and fulfilled; in fact the ſaid plaintiff ſaith, 
that upon the ſaid determination of the ſaid demiſe ſo made to the 
ſaid Sir J. S. the father as aforeſaid, that is to ſay, upon the 
ſaid twenty- fifth day of December, A. D. 1783, being the feaſt- 
day of, &c. at, &c. two hundred and ſixteen pounds of the ſaid 
yearly rent of ninety- ſix pounds for two years and one quarter of 
a year of the ſaid term ſo demiſed to the ſaid Sir J. S. the father 


i! b , 


* 
* 


as aforeſaid, beginning after the (11) aforeſaid aſſignment to the (x1) „ did 
ſaid Sir J. S. the ſon, and ending on the day and year laſt aforeſaid, laſt mentioned“ 


became and were due and owing and payable, and {till are in ar- 
rear and unpaid to the ſaid plaintiff, as ſuch executor as aforeſaid, 


contrary to the (12) tenor and effect of the ſaid laſt-mentioned in- (12) « ferm® 


denture, and of the ſaid covenant of the ſaid Sir J. S. the father 
in that behalf made as aforeſaid, to wit, at, &c.: And the ſaid 
plaintiff in fact further ſaith, that the ſaid Sir J. S. the ſon did 
not, after the ſaid premiſes ſo demiſed to his father, come to him 
the ſaid Sir J. S. the ſon as aforeſaid, at his own proper coſt and 
charges, well and ſufficiently ſupport, maintain, ſuſtain, &c. or 
cauſe to be ſupported, &c. the ſaid meſſuage, &c. with all man- 
ner of neceſſary and needful reparations and amendments, pav- 
ings, &c. as often as need required, nor were the ſaid premiſes, 
or any part thereof, left, ſurrrendered, or yielded up unto the ſaid 
plaintift as ſuch executor as aforeſaid, at or upon the aforeſaid 
determination of the ſaid term ſo thereof demiſed to the ſaid Sir J. S. 
the father as aforeſaid, ſo well and ſufficiently amended, repaired, 
glazed, &c. according to the tenor and effect of the ſaid indenture, 
and of the ſaid covenant of the ſaid Sir J. S. the father in that 


behalf made as aforeſaid, but (13) on the contrary thereof, he the (12) © wholly 
ſaid Sir J. S. the ſon, in his lifetime, after the ſaid premiſes came neglected and 
to him by aſſignment as aforeſaid, and the ſaid defendant, admini- refolcd (> to de, 


ſtrator as aforeſaid, after the death of the ſaid Sir J S. the ſon, to and” 


wit, on, &c. and from thence until the determination of the ſaid 
term of #wenty-o07e years ſo demiſed to the ſaid Sir J. S. the father 
as aforeſaid, ſuffered and permitted the ſaid meſſuage, &c. with 
the appurtenances, to be greatly out of repair, ruinous, and in 
decay, for want of neceſſary repairing, amending, paving, and 
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glazing theredf, in other and different parts and places than inthe 
roof and tiling thereof, that is to ſay, in the walls, doors, &c. &c.. 
&c. and in various other parts thereof (other than the roof and til. 
ing thereof), and all the pumps, drains, &c. &c. to be foul, 
filled, and choaked up with ſand, mire, and filch, for want of 
needful and neceſſary emptying, cleanſing, and ſcouring thereof; 
and upon and at the, aforeſaid determination of the faid term ſo 
thereof demiſed to the faid Sir J. S. the father as aforeſaid, he the 
faid defendant, adminiſtrator as aforeſaid, left, ſurrendered, and 
- | yielded up the ſaid premiſes unto him the ſaid plaintiff, executor 
as aforeſaid, ſo out of repair, ruinous, and in great decay as afore- 
ſaid, for want of neceſſary repairing, amending, paving, glazing, 
(14) © form“ and cleanſing thereof, ccntrary to he (14) tenor and eee, true 
intent and meaning of the ſaid laſt- mentioned indenture, and of 
the covenant of the ſaid Sir J. S. the father, in that behalf made 
ad Count, al- as aforeſaid, to wit, at, &c. And whereas, before the making 
ledging the leſ- the indenture hereinbefore mentioned, to wit, on, &c. at, &c. the 
ſor rhe a5 2 ſaid T. H. hereinafter mentioned, demiſed (amongſt other premi- 
one 5 him ſes) the ſaid meſſuage, &c. in the ſaid indenture hereinafter men- 
and his execu- tioned, with the appurtenances, tothe faid J. D. deceaſed, his execu- 
tors from year tors, adminiſtrators, and aſſigns, to hold the ſame unto the ſaid J. D. 
to year, and his executors, adminiſtrators, and aſſigns, from the feaſt of, &c. in 
— 2 the fame year, for one year from thence next enſuing, and fully to 
og 5 be complete and en nd ſo from year to year, for ſo long a 
xc. 1 9. 2NG 0 dra SS bw ik, ong a 
time as it ſhould pleaſe the aid T. H. and the faid J. D. his ex- 
ecutors, adminiſtrators, and aſſigns, by virtue of which faid de- 
miſe he the ſaid J. D. entered into the fad promiſes ſo to' him de- 
miſed as laſt aforeſaid, with the appurtenances, and became and 
was poſſeſſed thereof, and being ſo thereof poſſeſſed, by a certain 
other indenture, made at, &c. on, &c. between the ſaid J. D. of 
the one part, and the ſaid Sir J. S. the father, hereinbefore men- 
tioned, of the other part (profert in curia); he the ſaid J. D. for 
the conſiderations therein mentioned, did demiſe, ſet, and to farm 
let unto the ſaid Sir J. S. the father, hisadminiſtrators and aſſigns, all 
. that meſſuage, &c. by the ſaid laſt-mentioned indenture demiſed, ſitu- 
ate in, &c. and in the ſaid laſt- mentioned indenture more particular- 
ly mentioned and deſcribed, together with, &c. to have and to hold 
the ſaid laſt- mentioned meſſuage, &c. with the appurtenances, &c. 
unto the ſaid Sir ]. S. the father, his executors, adminiſtrators, 
and aſſigns, from the feaſt of, &c. for and during, and unto the 
full end and term of twenty-one years from thence next enſuing 
and fully to be complete and ended, ſubjeA, nevertheleſs, to a 
proviſe or condition thereafter mentioned and expreſſed, for va- 
cating the ſaid term at any of the ſeveral terms thereinafter men- 
tones, yielding and paying, &c. &c. [as in firſt Count to the 
end, omitting what is in ztalic, and inſerting in lieu thereof what 
is in the margin]: And the ſaid plaintiff faith, that the ſaid dir 
J. S. the ſon, as ſuch aſſignees as aforeſaid, in his lifetime, and 
the faid defendant, as ſuch adminiſtrator as aforeſaid, ſince his 
death, did- not keep, nor hath either -of them kept with him — 
5 L | al 


* 
1 
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faid plaintiff, executor as aforeſaid, the covenants ſo made by h 
ſaid Sir J. S. the father, for himſelf and his affigns as aforeſaid, 
but have broken the ſame, and to keep the ſame with the plain- 
tiff, executor as aforeſaid, have wholly refuſed and neglected, and 
the ſaid defendant, adminiſtrator as aforeſaid, ſil] refuſes to keep 
with ſaid plaintiff. Damages four hundred pounds; ſuit, &c. 
(profert of letters teſtamentary) ; and the ſaid plaintiff prays his 
majeſty's proceſs to be granted to him the ſaid plaintiff, as ſuch 
executor as aforeſaid, upon the premiſes, againſt the ſaid defend- 
ant, as ſuch adminiſtrator as aforeſaid, according to the form of 
the ſtatute, &c. and it is granted to him, &c. 
| | 55 G. Woop. 


And the ' faid defendant, adminiſtrator as aforeſaid, by A. B. Demutrer to 
his attorney, comes and defends the wrong and injury, when, &c. _ a eee, 
and ſays, that as to the premiſes in the firſt Count of the ſaid de- m the lm 
claration in that reſpect, and the matters therein contained, are had ſuch an in- 
not ſufficient in law to enable the ſaid plaintiff, as executor as tereſt as enabled 
aforeſaid, to have or maintain his aforeſaid action againſt him the him to make 
ſaid defendant, as adminiſtrator as aforeſaid, to which ſaid decla- eee ter 
ration in that reſpect, in manner and form as the fame is above void, deing 
made, the ſaid defendant hath no need, nor is he bound by the granted for a 
law of the land. in any manner to anſwer; and this he is ready to longer term 
verify : wherefore, for want of a ſufficient declaration in this re- _— _ 
ſpect the ſaid defendant prays judgment if the ſaid plaintiff, as $75 ar. 
executor. as aforeſaid, ought to have or maintain his ſaid action as gumentative, 
to the premiſes in the firſt Count of the ſaid declaration mention- and the breaches 
ed, againſt him. &c. And for cauſe of demurrer in law in this double in the 
behalf, the ſaid defendant, adminiſtrator as aforeſaid, according ene eee 2 | 
to the form of the ſtatute in ſuch caſe made and provided, ſhews cut. Stig: 
to the court here theſe cauſes following, that is to ſay, for that it 
is not alledged, nor does it appear in or by the (1) it Count of (1) © ſecond” 
the fajd declaration, that the ſaid J. D. deceaſed, in his lifetime, 
had ſuch intereſt or eſtate of and in the premiſes in the ſaid (2) fir/t (2) * fecond” 
Count of the faid declaration ſtated to have been demiſed by him 
to the ſaid Sir J. S. the father, therein alſa mentioned, at the time 
of making the ſaid indenture of demiſe in that behalf, in that 
Count alſo mentioned, as would or could by law veſt in the faid 
plaintiff, as his executor, ſo as to enable him the ſaid plaintiff), as | 
ſuch executor, to maintain any action of covenant (3) upon ;) «© for the 
breaches of covenant contained in that indenture; and alſo for that it breaches in that 
is not alledged, nor does it appear in or by the firſt Count of the e as 
faid declaration, that the ſaid J. D. deceaſed, in his lifetime had 
ſuch an intereſt or eſtate of and in the faid premiſes in the ſaid 
(4) fir/t Count of the ſaid declaration mentioned, to have been de- (4) « ſecond” / 
miſed by him to the ſaid Sir J. S. the father, at the time of mak - 
ing of the ſaid demiſe therein mentioned, as would or could enable 
him by law to make ſuch demiſe as in the (5) fir/? Count of the (5) “ ſecond' 
ſaid declaration mentioned; and alſo for that it appears, in and by 
the ſaid (6) fir? Count of the faid declaration mentioned, that . (6) ** ſecond” 
H h 2 a: 
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indenture of demiſe in that Count mentioned to have been made 
between the faid J. D. of the one part, and the ſaid Sir J. S. of the 
other part, was void in law, il adit as the ſaid J. D. demiſed 
the ſaid premiſes therein mentioned for a longer term than he the 
faid J. D. was poſſeſſed of or entitled unto the ſame; and alſo for 
(7) 4 ſecond”? that it is not alledged, nor does it appear in or by the ſaid 15 frft 
Count of the faid declaration mentioned, that the ſaid J. D. de- 
ceaſed, at the time of his death, had any eſtate, right, title, or in- 
tereſt in law whatſoever, of and in to the ſaid demiſed premiſes in 
> the ſaid firlt Count of the ſaid declaration mentioned; and alſo for 
that the ſaid firſt Count of the faid declaration is argumentative, 
in this, that the ſaid plaintiff hath, in and by the ſaid (8) fr/t 
Count of his ſaid declaration ſhewn, that he duly proved the will 
of the ſaid J. D. and took upon himſelf the burthen of the execu- 
(% © ard ftil tion thereof, and thereby became and was (9) poſſeſſed of and 
is * entitled unto his ſaid right of renewal therein mentioned, and all 
other the intereſts of the ſaid J. D. of and in the ſaid premiſes, 
with the appurtenances, without poſitively alledging or ſhewing 
that the ſaid J. D. was at the time of his death pole ed of ſuch an 
eſtate and intereſt in law in the premiſes, as upon his death could 
by law veſt in the ſaid plaintiff as his executor, for the purpoſe of 
enabling him the ſaid plaintiff, as executor as aforeſaid, to main- 
(0) upon the tain any action of covenant (10) for the breaches in the Count men- 
bench; tioned; and alſo for that no material iſſue can be taken upon ſuch 
argumentative pleading ; and alſo for that the ſaid breach of cove- 
nant in the ſaid firſt Count firſt above aſſigned is double, in that it 
joins and attempts to put in iſlue two diſtinct matters, to wit, what 
rent was due from the ſaid Sir J. S. the ſon in his lifetime, and 
alſo what rent was due ſrom the ſaid defendant as adminiſtrator as 
aforeſaid, in the ſame breach; and alſo for that the ſaid breach in 
the ſaid firſt Count ſecondly above mentioned is double in this, 
that it joins two diſtinct matters, and attempts to put two diſtinct 
matters in iſſue, v:z. whether the faid Sir J. S. the ſon in his life- 
time repaired the ſaid premiſes er not, and alſo whether the ſaid 
defendant ſurrendered the ſame to the faid plaintiff properly re- 
paired or not; and alſo for that the ſaid ſecond breach is contradic- 
_ tory and abſurd, in this, that it ſtates that the ſaid Sir J. S. the 
ſon ſuffered and permitted the ſaid premiſes to be out of repair 
, until the determination of the faid term, whereas it appears by 
* (45) © breach,” that (11) /ir/? Count that the ſaid Sir J. S. the ſon was dead before the 
WE: * determination of the ſgid term ; and alfo for that the ſaid firſt Count 
of the ſaid declaration is in other reſpects infufficient, informal, 
and ablurd, &c. : And the ſaid defendant, adminiſtrator as aforeſaid, 
as to the ſaid premiſes in the ſecond Count of the ſaid declaration 
contained, ſays, that the ſaid declaration in that reſpect, and the 
matter therein contained, are not ſufficient in law, &c. &c. [as 
the demurrer to the firſt Count, only leaving out what is in italic 
and inferting what is in the margin. | 


(8) * ſecond”? 


WILLIAM BALDWIN. 
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ESSEX, to wit. Stephen Brown, late of, &c. yeoman, and Declaration in 
Joſeph Rayner, late of, &c. farmer, aſſignees of Joſeph Rayner covenant, af- 
deceaſed, were ſummoned to anſwer unto William Start, aſſignee ener of leſſor 
of Thomas Kent, in a plea that they the ſaid Stephen and Joſeph eee 
Rayner, aſſignees as aforeſaid, keep with him the ſaid William dan pen of 
the covenant made between the ſaid Thomas Kent and the ſaid rent, and for 

oſeph Rayner deceaſed, in his lifetime for himſelf and his aſ- Vielding up pre- 
igns, according to the force, form, and effect of a certain inde n- _ 8 
ture thereof made between the ſaid Thomas Kent and the ſaid 3 ee of 
Joſeph Rayner deceaſed, in his lifetime; and thereupon the ſaid other breaches 
William, by John Uſher his attorney, complains, that whereas in tillage, &c. 
before and at the time of the making of the indenture of leaſe 
hereafter mentioned to have been made by the ſaid Thomas Kent 
to the ſaid Joſeph Rayner deceaſed, he the ſaid Thomas Kent was 
ſeiſed, to wit, in his demeſne as of fee, of and in the ſeveral pre- 
miſes by that indenture demiſed, and hereinafter mentioned and 
deſcribed, and being ſo thereof ſeiſed by a certain indenture made 
the twentieth day of May 1765, to wit, at, &c. in, &c. between 
the ſaid Thomas Kent of the one part, and the ſaid Joſeph Rayner 
deceaſed, of the other part (the counterpart of which ſaid inden- 
ture, ſealed with the ſeal of the faid Joſeph Rayner deceaſed, and 
bearing date the ſame day and year aforeſaid, the ſaid William now 
brings here into court), the ſaid Thomas Kent, for the conſidera- 
tion therein mentioned, did demiſe, leaſe, and to farm let unto 
the ſaid Joſeph Rayner deceaſed, his executors, and adminiſtra- 
tors, All that capital meſſuage called Blackmore-hall, with all 
and ſingular the houſes, outhouſes, &c. and all the lands, mea- 
dows, paſtures, feedings, and appurtenances thereunto belonging, 
or in any wiſe appertaining, or therewith, then, or there lately uſed, 
occupied, or enjoyed, or accepted, reputed, or taken as part, 
parcel, or member thereof, with their and every of their appur- 
tenances, fituate, lying, and being in, &c and then in the tenure 
and occupation of the ſaid Joſeph Rayner deceaſed, his aſſignee, 
or affigns, all which ſaid lands, meadows, paſtures, and feedings 
did contain together in the whole by common eſtimation, ninety 
acres, or thereabouts ; and alſo all thoſe two tenements theretofore 
erected and built upon ſome part of the therein and hereinbefore 
mentioned to be demiſed premiſes, and then in the occupation 
of the ſaid Joſeph Rayner deceaſed, his aſſignee, or aſſigns, un- 
dertenant or undertenants, except and always reſerved out of that 
then preſent demiſe and leaſe unto the (aid Thomas Kent, his heirs, 
and aſſigns, all and all manner of wood, underwood, timber trees, 
bowlings, and other trees then ſtanding, growing, and being, or 37D, 
which at any time or times thereafter during the continuance of that 
then preſent demiſe to come, and be, into, and upon the faid demiſed 
premiſes, or any part thereof, with free liberty of ingreſs, egreſs, 
and regreſs, to and for the ſaid Thomas Kent, his heirs, and af- 
ſigns, and his and their ſervants and workmen with horſes, carts, 
and carriages, and by and with all other uſual ways and means, 
from time to time, and at all ſeaſonable times in the year —_ 
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the continuance of that then preſent demiſe.to come, and be, into 
and upon the ſaid demiſed premiſes, or any part thereof, to ſell and 
ſtubble down, ſaw, take, and carry away all ſuch and ſo much of 
the ſaid wood, &c. as he or they ſhould think fit, doing thereby 
as little damage to the ſaid Joſeph Rayner, his executors, admi- 
niſtrators, and aſſigns, in his and their corn and grafs as conve- 
nient might be; to have and to hold the ſaid capital meſſuages, 
lands, meadows, paſtures, tenements, hereditaments, and all and 
fingular the premiſes therein and hereinbefore mentioned and in- 
tended to be thereby demiſed, with their and every of their appur. 
tenances (except as before excepted), unto the ſaid Joſeph Rayner 
deceaſed, his executors, adminiſtrators, and aſſigns, from the 
feaſt-day of St. Michael the Archangel, then next enſuing the date 
thereof, for and during and unto the full end and term of twenty- 
one years ſrom thence next enſuing, and fully to be complete and 
ended, yielding and paying therefore yearly, and every year, dur- 
ing the ſaid term thereby granted unto the ſaid Thomas Kent, his 
heirs, executors, adminiſtrators, and aſſigns, the yearly rent or 
ſum of ſixty pounds of lawful money of Great Britain, at the two 
moſt uſual feaſt- days or days of payment in the year (that is to ſay), 
the feaſt-day of the Annunciation of the bleſſed Virgin Mary, and 
ot. Michael the archangel, by even and equal portions ; and the 
ſaid Joſeph Rayner, deceaſed, for himſelf, his executors, admi- 
niſtrators, and aſſigns, did covenant, promiſe, and grant to and 
with the ſaid Thomas Kent, his heirs, and aſſigns, by the ſaid 
indenture-in manner and form following (that is to ſay), that he 
the ſaid Joſeph Rayner, laſtly above named, his executors, ad- 
miniſtrators, and afligns, or ſome or one of them, ſhould and 
would yearly, and every year, during the continuance of that then 
preſent demiſe, well and truly pay, or cauſe to be paid unto the 
faid Thomas Kent, his heirs, or aſſigns, the aforeſaid rent or ſum 
of ſixty pounds, at ſuch times and in ſuch manner as was therein 
before appointed for payment thereof, according to the true intent 
and meaning of the ſaid indenture, and that he the ſaid Joſeph Ray- 
ner deceaſed, his executors, adminiſtrators, and afhgns, at his 
or their proper coſts and charges, ſhould ard would from time to 
time during the continuance of that demiſe, ſo often as need ſhould 
require, well and ſufficiently repair, amend, maintain, and keep 
the faid meſſuages, outhouſes, &c. and all and ſingular the pre- 
miſes, in, by, and with all and all manner of needtul, neceſſary, 
and tenantable reparations and amendments whatſoever; and like- 
wiſe ſhould and would well and ſufficiently repair, amend, main- 
tain, and keep all and ſingular the hedges, fences, bars, pales, 
gates, banks, rails, and ſtiles in and about the ſaid demiſed pre- 
miſes, and the ponds, water courſes, and ditches there, ſhould 
and would, from time to time, in an huſbandlike manner well and 
ſufficiently cleanſe and ſcour, laying two ſpits of earth upon the 
bank where ſuch ditches ſhould be ſcoured, for the preſervation 
of the quick growing there, and the ſaid meſſuages, outhouſes, 


Sc. with the bars, keys, locks, ſtaples, and glaſs windows of the 


ſame, 
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ſame, which then were, or thereafter during the continuance of 


that then preſent demiſe ſhould be thereunto made or. belonging, 
and the ſaid hedges, fences, gates, bars, rails, and ſtiles being 10 
well and ſufficiently repaired, amended, maintained, fenced, hedged, 
incloſed, and kept, and the ſaid ponds, water courſes, and ditches 
well and ſufficiently cleaned and ſcoured, at the end, expiration, or 
other ſooner determination of that then preſent demiſe, ſhould and 
would peaceably and quietly have and yield up unto the ſaid Thomas 
Kent, his heirs, and aſſigns; and that he the ſaid Joſeph Rayner, 
deceaſed, his executors, adminiſtrators, or aſſigns, ſhould not nor 
would during the ſaid term take above two crops of any corn or 
grain together upon any of the lands thereby demiſed, but ſhould 
and would, after two crops taken, well and ſufficiently, and in a 
huſbandlike manner fallow and ſummer-till the ſame ; and at the 
end, or other ſooner determination, ſhould and would yield and 


deliver up unto the ſaid Thomas Kent, his heirs, or aſſigns, 


twenty-three acres of the premiſes thereby demiſed in fallow, well 
and ſufficiently and at all ſeaſonable times plowed, and fit for ſeed, 
he the ſaid Thomas Kent, his heirs, or aſſigns, allowing and de- 
ducting out of the rent which ſhould be due for the premiſes unto 
the ſaid Joſeph Rayner deceaſed, his executors, adminiftrators, 
or aſhgns, the ſum of four ſhillings and ſix-pence an acre for every 
whole tilth, and two ſhillings and ſix-pence an acre for every half 
tilth, and ten ſhillings an acre for the rent of the faid fallow : and 
further, that he the faid Joſeph Rayner deceaſed, his executors, 
adminiſtrators, and aſſigns, ſhould and wauld yearly, and every year 
during the ſaid term, expend upon the ſaid demiſed premiſes all ſuch 
ſtover as ſhould ariſe or grow thereupon, except the wheat ſtraw, 
for every load whereof which he or they ſhould ſell, he or they 
ſhould bring, lay, and beſtow upon the ſaid demiſed premiſes twy 
loads of dung alſo, and alſo ſhould carry on, lay, ſpread, and be- 
ſtow in and upon the moſt needful places of the ſaid demiſed pre- 
miſes, all the dung, muck, manure, and compoſt ariſing upon the 
ſaid demiſed premiſes during the ſaid term (except the laſt year of 
the ſaid term), and at the end of the ſaid term ſhould leave all the 
dung and muck ariſing upon the ſaid premiſes the laſt year of the 
ſaid term, he the ſaid Thomas Kent, his heirs, and aſſigns, al 
lowing and paying unto him or them for the ſaid muck and dung 
ſo left the laſt year the ſum of one ſhilling a load; and moreover, 
that he the faid Joſeph Rayner deceaſed, his executors, admi- 
niſtrators, and aſſigns, ſhould not, nor would at any time during 
the ſaid term, fell, ſaw, cut down, top, or lop any of the timber 
trees, bowlings, and other trees then growing and being upon the 
ſaid demiſed premiſes (except the laps and tops of the ſaid bow- 
lings for his and their needful and neceſſary firing, to be had and 
taken in an huſbandlike manner, and not otherwiſe, and to be 
ſpent upon the ſaid demiſed premiſes, and not elſewhere) ; anc 
that he the ſaid Joſeph Rayner deceaſed, his executors, adminy;- 
trators, and aſſigns, when and ſo often as he or they ſhould cut 
any quick hedge upon any part of the ſaid demiſed premiſes, he or 
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they ſhould ſcour the ditch belonging to the ſaid hedge, and lay 
two ſpits of earth upon the bank thereof for the nouriſhment of the 
ſaid quick, and ſhould preſerve the ſaid quick as much as in either 
of them laid, as by the ſaid indenture, reference being thereta 
had, will, amongſt other things, more fully and at large appear; 
by virtue of which ſaid demiſe the ſaid Joſeph Rayner deceaſed, 
in his lifetime, to wit, on the twenty-ninth day of September 
1765, entered into all and fingular the ſaid demiſed premiſes, with 
the appurtenances, and was poſſeſſed thereof for the faid term fo 
to him thereof demiſed as aforeſaid, the reverſion thereof, with 
the appurtenances belonging unto the ſaid Charles Kent, his heirs, 
and aſſigns, and the ſaid reverſion being ſo belonging as aforeſaid, 
afterwards, to wit, on the ſixth day of April 1780, at, &c. in, 
&c. by a certain indenture of bargain and ſale then and there made 
between the ſaid Charles Kent of the one part, and the faid 
William Start of the other part (one part of which faid laſt-men- 
tioned indenture, ſealed with the ſeal of the ſaid Charles Kent, he 
the ſaid. William Start now brings into court here, the date whereof 
is the ſame day and year laſt aforeſatd), the ſaid Charles Kent, for 
the conſiderations therein mentioned, bargained and fold unto the 
ſaid William Start the ſaid reverſion, with the appurtenances, of 
and in the ſaid demiſed premiſes with the apurtenances, to have 
and to hold the ſame, with the appurtenances, unto the ſaid 
William Start, his executors, adminiſtrators, and affigns, from 
the day next before the day of the date of the faid indenture of 
bargain and ſale, for and during and unto the full end and term 
of one whole year then next enſuing, and fully to be complete and 
ended, as by the ſaid indenture of bargain and ſale, relation bein 

thereto had, may more fully appear.” By virtue of which fai 

indenture of bargain and ſale, and by force of the ſtatute made for 
transferring of uſes into poſſeſſion, the ſaid William Start became 
and was poſſeſſed of the ſaid reverſion of and in the ſaid demiſed 
premiſes, with the appurtenances, for the ſaid term ſo to him 
thereof granted as aforeſaid, the further reverſion thereof, with 
the appurtenances, belonging to the ſaid Charles Kent, and being 
ſo thereof poſſeſſed, and the ſaid further reverſion thereof, with the 


appurtenances belonging as aforeſaid, afterwards, to wit, on the 


ſeventh of April 1780, at, &c. in, &c. by a certain indenture of 
releaſe then and there made between the ſaid Charles Kent of the 
one part, and the ſaid William Start of the other (the one part 
of which ſaid laſt- mentioned indenture, ſealed with the ſeal of the 
ſa'd Charles Kent, he the ſaid William Start now brings into 
court here, the date whereof is the ſame day and year laſt afore 
ſud), the faid Charles Kent, for the conſiderations therein men- 
tioned, releaſed the faid further reverſion, with the appur- 
tenances, of and in the ſaid demiſed premiſes, with the appur- 
tenances, to the faid William Start, to have and to hold the fame 
unto the ſaid William Start, his heirs, and affigns, to the uſe and 
and behoof of him the ſaid William Start, his heirs, and aſſigns 
tor ever, as by the faid indenture of releaſe (relation being there- 
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unto had, may more fully appear), by means whereof the ſaid 
William Start became and was and from thence hitherto hath been, 
and ſtill is ſeiſed in his demeſne as of fee, of and in the ſaid rever- 
fon of and in the ſaid demiſed premiſes, with the appurtenances, 
to wit, at, &c. in, &c.; and the ſaid William Start being ſo 
thereof ſeiſed, afterwards, and before the end and expiration of the 
faid demiſed term, to wit, on the firſt of January 1785, at, &c. 
in, &c. all the eſtate, right, title, term of years then to come 
and unexpired, property, intereſt, claim, and demand whatſoever 
of him the ſaid Joſeph Rayner deceaſed, of and in to the ſaid de- 
miſed premiſes, with the appurtenances, by aſſignment thereof 
then and there legally made, came to and veſted in the ſaid Stephen 
Brown and Toſeph Rayner the defendants ; by virtue whereof they 
the ſaid Stephen Brown and Joſeph Rayner afterwards, to wit, on, 
&c. entered into all and ſingular the ſaid demiſed premiſes, with 
the appurtenances, and became and was poſſeſſed thereof for the 
reſidue of the ſaid term ſo demiſed as aforeſaid then to come and 
unexpired, and remained and continued ſo poſſeſſed of the ſaid de- 
miſed premiſes, with the appurtenances, from thence until the end 
and expiration of the ſaid demiſed term: And although the ſaid 
William Start hath always from the time of his becoming ſo ſeiſed 
of the ſaid reverſion of and in the ſaid demiſed premiſes, with 
the appurtenances, until the end and determination of the ſaid 
demiſed term of twenty-one years, well and duly performed and 
fulfilled all and ſingular the covenants, matters, and things con- 
tained in the ſaid indenture of leaſe ſo made between the ſaid Tho- 
mas Kent and the faid Joſeph Rayner - deceaſed, on the part and 
behalf of the ſaid Thomas Kent, and his aſſigns, to be done and 
performed according to the force, form, and effect of the ſaid in- 
denture, to wit, at, &c. in, &c.; yet proteſting that the ſaid 
Stephen Brown and Joſeph Rayner, the defendants, after the faid 
N ſo to them made as aforeſaid, did not perform or 
fulfil any thing in the aforeſaid indenture of leaſe contained on the 
part and behalf of the ſaid Joſeph Rayner deceaſed, and his aſſigns, 
to be done and performed; the ſaid William Start in fact ſaith, 
that although after he the ſaid William Start ſo became ſeiſed of 
the ſaid reverſion of and in the ſaid demiſed premiſes, with the 
appurtenances, and after the ſaid aſſignment ſo made to the ſaid 
Stephen Brown and Joſeph Rayner, the defendants as aforeſaid, and 
bofore the expiration of the ſaid demiſed term of twenty-one years, 
that is to ſay, on the twenty-ninth day of September, 1786, at, 
&c. in, &c. à large ſum of money, to wit, the ſum of thi 
pounds of the ſaid yearly rent of ſixty pounds, in and by the afore- 
ſaid indenture of leaſe ſo reſerved for the laſt half year of the ſaid term 
ſo thereby demiſed as aforeſaid, became and was then and there due, 
owing, and payable from, and ought to have been then and there 
paid by them the ſaid Stephen Brown and Joſeph Rayner, the de- 
fendants, to the ſaid William Start; yet they the ſaid Stephen Brown 
and Joſeph Rayner, the defendants, did not then pay, or cauſe to be 
paid unto him the ſaid William Start, the ſaid ſum of money fo _ 
5 8 | an 


COVENANT.—By (ASSIGNEE or) LESSOR: 


and there due, owing, and payable for ſuch rent as aforeſaid, bug 
omitted and neglected ſo to do, and ſuffered and permitted the 
fame to become and be, and the fame ſtill is in arrear, owing, and 
unpaid to him the ſaid William Start, contrary to the form and 
effect of the ſaid indenture of leaſe, and of the covenants of the 
faid Joieph Rayner deceaſed, in that behalf made as aforeſaid, to 
wit, at, &c. in, &c.; and the ſaid William Start in fact further 
faith, that whilſt he was ſo poſſeſſed of, and in the ſaid reverſion 
of and in the ſaid demiſed premiſes as aforeſaid, and after the ſaid 
aſſignment ſo made to the ſaid Stephen Brown and Joſeph Rayner, 
the defendants as aforeſaid, and whilſt they were fo poſſeſſed of the 
faid demiſed premiſes, with the appurtenances as aforeſaid, and 
during the continuance of the ſaid demiſe, to wit, on, &c. in, &c, 
the faid demiſed meſſuages, &c. were ruinous, out of repair, and 
in decay, to wit, in the walls, beams, timbers, tilings, ſlatings, 
thatchings, and coverings thereof, and in the floors, ſtairs, ſtair- 
cafes, ceilings, wainſcottings, doors, door-caſes, windows, win- 
dow frames thereof, and in various other parts and particulars 
thereof, for want of needful and neceſſary repairing and amending 
thereof, and all and fingular the hedges, &c. in and about the 
faid demiſed premiſes, and of and belonging to the fame were 
ruinous, proſtrate, broken down, rotten, and in great decay for 
want of needful and neceflary repairing and amending thereof, and 
all and ſingular the. ponds, ditches, drains, and water courſes in 
and of and belonging to the ſaid demiſed premiſes, were filled and 
choaked up with mud, filth, mire, dirt, and rubbiſh, for want of 
needful and neceſſary ſcouring and eleanſing thereof; and the ſaid 
ſeveral premiſes ſo being ruinous, out of repair, and in great de- 
cay, choaked up, ſtopped up, and obſtructed for want of needful 
and neceſſary repairing and ſcouring thereof, they the ſaid Stephen 
Brown and Joſeph Rayner, the defendants as aforeſaid, ſuffered 
and permitted the ſame to be and continue ſo ruinous, out of re- 
Pair, and in decay, choaked up, ſtopped up, and obſtructed as 
aforeſaid, from thence until the end and expiration of the ſaid de- 
miſed term, and then, that is to ſay, at the end ard expiration of 
the faid term, left and yielded up the ſaid demiſed premiſes, with 
the appurtenances, to the ſaid William Start fo ruinous, out of re- 
pair, and in decay, foul, choaked up, ſtopped up, and obſtrufted 
as aforeſaid, contrary to the tenor and effect of the faid indenture 
of leaſe between the faid Thomas Kent and the ſaid Joſeph Ray- 
ner deceaſed, and of the covenant of him the ſaid Joſeph Rayner 
deceaſed, in that behalf made as aforeſaid, to wit, at, &c. in, &c, 
whereby the ſaid William Start was and hath been neceflarily 
forced and obliged to lay out and expend, and hath laid out and 
expended a large ſum of money, to wit, the ſum of two hundred 
pounds, in and about the repairing of the faid demiſed premiſes, 
with the appurtenances, to wit, at, &c. in, &c.; and the ſaid 
William Start in fact further ſaith, that whilſt he was ſo ſeiſed of 
and in the ſaid reverſion of and in the ſaid demiſed premiſes, with 
the appurtenances, 'whilit the faid Stephen Brown and Joleph. 


Rayner, 
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Rayner, the defendants, were fo poſſeſſed of the ſaid demiſed pre- 
miſes, under and by virtue of the aforeſaid aſſignment thereof, and 
during the continuance of the ſaid demiſed term, that is to ſay, in 
the years 1785, or 1786, they the ſaid Stephen Brown and Joſeph 
Rayner, the defendants, did take above two crops of corn and 
grain together, to wit, three crops ſucceſſively of corn and grain 
upon a great part, to wit, fifty acres of the faid land, by the ſaid 
indenture of leaſe between the faid Thomas Kent and the ſaid 
Joſeph Rayner deceaſed, deviſed as aforeſaid, contrary to the 
tenor and effect of the ſaid indenture, and of the covenant of him 
the ſaid Joſeph Rayner deceaſed, in that behalf; and although the 
faid Stephen Brown and Joſeph Rayner, the defendants, in èach 


of thoſe years, that is to ſay, in the ſaid years 1785 and 1786, in 


other parts of the ſaid demiſed land, took and had two crops of 
corn and grain; yet the faid William in fact further faith, that the 
faid Stephen Brown and Joſeph Rayner, the defendants, did not, 
after ſuch two crops fo by them had and taken as laſt aforeſaid, 
well and fufficiently, and in an huſbandlike manner, fallow and 
ſummer-till the land from whence ſuch crops were fo taken, but 
omitted and negleRed ſo to do, contrary to the tenor and effect of 
the aforeſaid indenture of leaſe, and of the covenant of the faid 
Joſeph Rayner deceaſed, in that behalt, to wit, at, &c. in, &c. 
whereby the faid lands fo then cropped, and omitted to be fal- 
lowed and ſummer-tilled as aforeſaid, became and were very much 
impoveriſhed and injured ; and the ſaid William Start in fact fur- 
ther ſaith, the ſaid Stephen Brown and Joſeph Rayner, the de- 
fendants, did not, at the end and determination of the aforeſaid 
demiſed term, leave and yield up to the ſaid William twenty- three 
acres of the ſaid demiſed premiſes in fallow, well and ſufficiently 
and at all ſeaſonable times ploughed and fit for ſeed; although he 
the ſaid William was then and there ready and willing to allow 
and deduct out of the rent, then due for the faid demiſed premiſes, 
unto the faid Stephen Brown and Joſeph Rayner, the defendants, 
the fum of four ſhillings and ſixpence an acre for every whole 
tilth, and two ſhillings.and ſixpence per acre for every half tilth, 
and ten ſhillings an acre for the rent of the faid fallow, but omitted 
and neglected fo to do, and therein failed and made default, con- 
trary to the tenor and effect of the ſaid indenture of leaſe, and of 
the covenant of the ſaid Joſeph Rayner deceaſed, in that behalf, 
to wit, at, &c. in, &c.; and the faid William in fact further faith, 
that the ſaid Stephen Brown and Joſeph Rayner, the defendants, 
did not by yearly and every year during the ſaid demiſed term, 
whilſt they were fo poſſeſſed of the ſaid demiſed premiſes by vir- 
tue of the aforeſaid aſſignment thereof, and whilſt he the ſaid 
William was ſo ſeiſed of and in the ſaid reverſion in the ſame as 
aforeſaid, expend upon the ſaid demiſed premiſes all ſuch ſtover as 
aroſe and grew thereupon' (except the wheat ſtraw), nor carry or 
lay, ſpread,” or beſtow in and upon the moſt needful places of the 
laid demiſed premiſes, all the dung, muck, manure, and compoſt 
ariſing upon the ſaid demiſed premiſes during the time laſt _— 
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ſaid, except the laſt year of the faid demiſed term, nor at the end 
of the ſaid term leave all the dung and muck ariſing upon the ſaid 
demiſed premiſes the laſt year of the ſaid term, although he the 
ſaid William was then and there ready and 8 pay and al- 
low to them the ſaid Stephen Brown and Joſeph Rayner, the de- 
fendants, for the faid muck and dung ſo left the laſt year of the 
ſaid demiſed term, the ſum of one N Bm load, but omitted and 
neglected ſo to do, and on the contrary thereof, the ſaid William 
ſaith, that they the ſaid Stephen Brown and Joſeph Rayner, the 
defendants, during the continuance of the ſaid demiſed term, and 
whilſt they were 10 poſſeſſed of the ſaid demiſed premiſes, with the 
appurtenances, and whilſt the ſaid William was fo ſeiſed of and 
in the ſaid reverſion of and in the ſaid demiſed premiſes as afore- 
ſaid, without the conſent of him the ſaid William, took and car- 
ried away from and off the ſaid demiſed premiſes, divers large 
quantities, to wit, one hundred cart loads of ſtover, which during 
that time aroſe and grew thereupon, and alſo took and carried 
away from and of the ſaid demiſed premiſes, divers large quantities 
of dung, muck, manure, and compoſt, to wit, one hundred cart 
loads of manure, and one hundred cart loads of compoſt which 
aroſe upon the ſaid demiſed premiſes during the time laſt aforeſaid, 
and not in the laſt year of the ſaid demiſed term, and ſpent, laid, 
ipread, and beſtowed, and diſpoſed of the ſame elſewhere, and 
otherwiſe than on then ſaid demiſed premiſes, or on any part 
thereof, contrary to the tenor and effect of the ſaid indenture of 
leaſe, and of the covenant of the ſaid Joſeph Rayner deceaſed, in 
that behalf, and although the ſaid Stephen Brown and Joſeph 
Rayner, the defendants, whilſt they were ſo poſſeſſed of the ſaid 
demiſed premiſes, with the appurtenances, and whilſt the faid 
William was fo ſeiſed of and in the ſaid reverſion as aforeſaid, fold 
and diſpoſed of divers large quantities, to wit, one hundred cart 
loads of wheat ſtraw, which during that time aroſe and grew upon 
the ſaid demiſed premiſes, to wit, at, &c. in, &c.; yet they the 
ſaid Stephen Brown and Joſeph Rayner did not, for every load of 
the ſaid wheat ſtraw which they ſo fold and diſpoſed of, bring, lay, 
and beſtow upon the ſaid demiſed premiſes two loads of dung, but 
therein wholly failed and made default, contrary to the tenor and 
effect of the ſaid indenture of leaſe, and of the covenant of the ſaid 
Joſeph Rayner deceaſed; and the ſaid William in fact further 
ſaith, that the ſaid Stephen Brown and Joſeph Rayner, the de - 
fendants, during the continuance of the ſaid demiſed term, and 
whilſt they were ſo poſſeſſed of the ſaid demiſed premiſes, with the 
appurtenances as aforeſaid, and whilſt the faid William was ſo 
ſeiſed of and in the faid reverſion as aforeſaid, did fell, ſaw, cut 
down, top, and lop a large quantity of the timber trees, bowlings, 
and other trees, to wit, five ured? A. timber trees, five hundred 
bowlings, and fave hundred other trees then growing and beg 
upon the ſaid demiſed premiſes, other and beſides the lops an 
tops of the ſaid bowlings for their needful and neceſſary fir- 
ing, had and taken in an huſbandlike manner, to be ſpent * 
| c 


By (ASSIGNEE. or) LES8OR. - © 


the faid demiſed premiſes; and although they the faid Stephen 
Brown and Joſeph Rayner, the defendants, during the time laſt 

aforeſaid, cut, PoE ang. ped certain of the bowlings growin 

in and upon the fajd demiſe 2 for and under pretence of 
ſuch firing; Jet, they the faid. Stephen Brown and Joſeph Ray- - 
ner, the defendants, did not ſpend the loppings, toppings, and cut= 

tings of the ſaid laſt - mentioned bowlings upon the ſaid demiſed 
premiſes, according to the form and effect of the aforeſaid inden- 
ture of leaſe, but on the contrary ſpent and diſpoſed of the ſame 
elſewhere,. and otherwiſe than on the ſaid demiſed premiſes, to 
wit, at, &c. in, &c. contrary to the tenor and effect of the faid in- 
denture, and of the covenant of the ſaid Joſeph Rayner deceaſed 
in that behalf: And the ſaid William in fact further ſaith, that 
although the ſaid Stephen Brown and Joſeph, Rayner, the defen- 
dants, after the faid affigament ſo to them made as aforeſaid, and 
whilſt they were ſo poſſeſſed of the ſaid demiſed premiſes as afore- 
faid, and whilſt the ſaid William was ſo ſeiſed of and in the faid 
reverſion as aforeſaid, did frequently cut divers of the quick hedges 
of the ſaid demiſed premiſes, having ditches belonging to the ſame 
plaintiff,” they the ſaid Stephen Brown and Joſeph Rayner, the 
defendants, did not, when and ſo often as they cut the ſaid quick- 
hedges, ſcour the ſaid ditches fo thereto belonging as aforeſaid, or 
either of them, lay two ſpits of earth upon the banks thereof 
reſpectively, for the nouriſhment of the ſaid quicks, nor did they 
the ſaid Stephen Brown and 'Joſeph Rayner preſerve the faid 
quicks as much as in them lay, but omitted and neglected fo to 
do, and on the contrary thereof wrongfully, wilfully, and negli- 
gently ſuffered and permitted the fame to be and become 
proſtrate, choken down, out of repair, and in decay, con- 
trary to the tenor and effect of the aforeſaid indenture of leaſe, 
and of the covenant of the ſaid Joſeph Rayner deceaſed in that be- 
half, whereby the lands which ſuch quicks and hedges belonged 
and appertained, and which were thereby formerly incloſed and ſe- 
parated from each other, became and were laid open, and in 
conſequence thereof the ſaid William was forced and obliged to, 
and did lay out and expenda large ſum of money, to wit, the ſum 
of one hundred pounds, in and about the repairing and making 
good of ſuch hedges and fences, to wit, at, &c. in, &c.; and fo 
the ſaid William faith, that the ſaid Stephen Brown and Joſeph 
Rayner have not ſince the ſaid aſſignment ſs to them made as afore- 
faid (although often requeſted), kept the ſaid covenant ſo made 
by the ſaid Joſeph Rayner deceaſed, for himſelf and his aſſigns, 
with the ſaid Thomas Kent and his aſſigns, but have broken the 
ſame, and to keep the ſame with him the ſaid William have whol - 
ly neglected and refuſed, and ſtill refuſe ſo to do, to wit, at, &c. 
in, &c. ; wherefore the ſaid William faith, that he is injured, 
and hath ſuſtained damage to the value of three hundred pounds, 
and therefore he brings his ſuit, &c. V. Laws. 
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Declaration in SURRY, to wit. Sarah he Tarps alfignes of William Shef-, 
covenant by ad- fard (which ſaid William Sheffard was afhgnee of Edward Evans 
miniſtrator c and John Adams), complains of James Curry, affignee of Cor. 
Ad erate of 2 helius Buſby, being in the cuſtody of the marthal of the marſhal. 
reverſion, and as {ea of our lord the now king, before the king bimſelf, of a plea 
affignee in the Of breach of covenant : for that whereas the ſaid Edward Evans 
ſecond degree, and John Adams heretofore, to wit, on the twenty-ſecond day of 
of the revertion January, in the year of Our Lord 1799, to wit, at Croydon in the 
ofa hates county of Surry, were lawfully poſſeſſed of the premiſes here. 
reſt againſt the ty of durry wiuly pollell Prem 
afignee of aleſ. after mentioned to be demiſed, with the appurtenances, for the 
ſee, ſor rent ac reſidue of a certain term of years, to wit, a term of eighty-ſeven 
crued during years, commencing from the feaſt-day of St. Michael the Arch- 
_ PO angel, which was in the year of Our Lord 1789 and being fo 
| has poſſeſſed thereof by a certain indenture made the twenty. ſecond 
day of January in the year of Our. Lord 1790, to wit, at Croy- 
don aforeſaid, in the county aforeſaid, between the ſaid Edward 
Evans and John Adams of the ane part, and the ſaid Cornelius 
Buſby of the other out, (the counterpart of which faid inden- 
ture, ſealed. with the ſeal of the ſaid Cornelius Buſby, the ſaid Sa- 
rah now brings here into court, the date whereof is the day and 
.year laſt aforeſaid), they the ſaid Edward Evans and John Adams, 
for the conſiderations therein mentioned, did, and each of them 
did demiſe, leaſe, and to farm let to the ſaid Cornelius Buſby, his 
,executors, adminiſtrators, and aſſigns, all that piece . ot parcel of 
ground ſituate, ] ing ax being on the ſouth · ſide of Union-ſtreet 
in the pariſh of Se. ary, Lambeth, containing in length, from 
.caſt to weſt, along the ſouth- ſide of Unton-ſtreet aforeſaid, one 
hundred and ſixty-five feet of aſſize, little more or lefs, and from 
north to ſouth ninety feet of aſſize, little more or leſs, and abut- 
ting north on Union-ſtreet aforeſaid, ſouth, on ground belonging 
to Samuel Swabey, eſquire; eaſt, on a new way or road intended 
to be called ; and weſt, on a new way or road intended 
to be called ; together with all the meſſuages or tene- 
ments intended to be erected and built thereon, and all and ſin- 
gular other the appurtenances thereunto belonging, and all ways, 
watercourſes, lights, eaſements, commodities, profits, emoluments, 
advantages, and appurtenances whatſoever to the faid piece or par- 
cel of ground belonging or in any wiſe appertaining, to hold the 
faid demiſed premiſes, with the appurtenances, to the. ſaid Corne- 
lius Buſby and his aſſigns, from the feaſt-day of the nativity of 
St. John the Baptiſt then laſt paſt, for the term of eighty-ſeven 
years then next enſuing, yielding and paying therefore for the firſt 
year of the ſaid term to the ſaid Edward Evans and John Adams, 
or their aſſigns, one pepper-corn, and yielding and paying 
therefore yearly, and every year during the remainder of the ſaid 
term the ſum of forty-one pounds of lawful money. of Crreat 
Britain, upon the four moſt uſual days for payment of rent in the 
year, that is to ſay, the feaſt of St. Michael the Archangel, the 
birth of Our Lord Chriſt, the annunciation of the Bleſſed Virgin 
Mary, and the, Nativity of Sc. John the Baptiſt, by even _— 
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equal portions, the firſt payment thereof to begin and be made on 

the feaſt-day of St. Michael the Archangel then next enſuin 
the date thereof, and the ſaid Cornelius Buſpy, for bm 
and his affigns, did, by the ſaid indenture of leaſe (amongſt other 
tlings), covenant, ,promiſe, and agree, to and with the ſaid Ed- 
ward Evans and John Adams and their affigns, that the ſaid Cor- 
nelius Buſby, or his affigns, or ſome or one of them, ſhould and 
would yearly, and every year during the aforeſaid term, well and 
truly pay, or cauſe to be paid to the ſaid Edward Evans and 
John Adams, or their affigns, the faid yearly rent or ſum of forty- 
our /pouttds'on'the days and times, and in manner and form be- 
fore: mentioned for payment thereof, as by the faid indenture, re- 
lation being thereto had, will amongſt other things more fully 
appear; hy virtue of which faid demiſe the ſaid Cornelius Buſby 
entered into the "faid demiſed premiſes, with the appurtenances, 
and was poſſeſſed thereof for the faid term ſo to him thereof grant- 
ed, the reverſion of the ſaid demiſed premiſes, with the appurte- 
'nances, belonging to the ſaid Edward Evans and John Adams; 
and the faid Cornelius Buſby being ſo poſſeſſed of the ſaid de- 
miſed premiſes, with the appurtenances, and the ſaid reverſion 
thereof belonging to the ſaid Edward Evans and John Adams as 
aforeſaid, they the ſaid Edward Evans and John Adams afterwards, 
to wit, on the eighth day of April, in the year of Our Lord 1794, 
to wit, on Bulge pms we ao in the county aforeſaid, by a certain 
indenture of affignment then and 2 — the ſaid Ed- 
ward Evans and John Adams of the one part, and the ſaid William 
Sheffard of the other part (which ſaid Jaſt-mentioned indenture, 
ſealed with the ſeals of the ſaid Edward Evans and John Adams, 
the ſaid Sarah now brings into court here, the date whereof is the 
day and year, laſt- mentioned), they the faid Edward Evans and 
John Adams, for the conſiderations therein mentioned, did grant, 
dargain, ſell, aſſign, transfer, and ſet over unto the ſaid William 
Sheffard, his executors, adminiſtrators, and aſſigns (amongſt other 
premiſes), all that the ſaid reverſion of the ſaid demiſed premiſes, 
together with the ſaid indenture, to hold the ſame aſſigned pre- 
miſes, with the appurtenances, to the ſaid William Sheffard, his 
executors, adminiſtrators, and aſſigns, from the feaſt · day of the 
Annunciĩation of the Bleſſed Virgin Mary then laſt paſt, for the 
temainder unexpired of the faid term of the ſaid Edward 
Evans and John Adams therein (as by the faid laſt- mentioned in- 
denture of aſſignment appears); by virtue whereof the ſaid Wil- 
liam Sheffard became and was, and until the time of his deceaſe, 
continued poſſeſſed of the ſaid reverſion of and in the ſaid demiſed 
premiſes: And the ſaid Sarah in fact further ſaith, that the ſaid 
William Sheffard being ſo poſſeſſed of the ſaid reverſion of and 
in the ſaĩd demiſed premiſes, with the appurtenances, afterwards 
and during the continuance of the ſaid term, to wit, on the ſix- 
teenth day of November, in the year of Our Lord 1791, to wit, 
at Croydon aforeſaid, in the county aforeſaid; and the ſaid Wil- 
| lam Sheffard made and publiſhed his laſt will and teſtament in 
8 Writ- 
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2 writing, and thereby gave and bequeathed the ſaid reverſion 

the ſaid demiſed premiſes, with the appurtenances, to the ai 
Sarah; and afterwards, to wit, on the firſt day of December, iq 
the year of Our Lord 1791, at Croydon aforeſaid, in the county 
aforeſaid, the ſaid William Sheffard departed this life without al- 
tering or revoking his ſaid will: And the ſaid Sarah in fact fur- 
ther ſays, that afterwards, to wit, on the twenty-ſixth day of 
April, in the year of Our Lord 1792, at Croydon aforeſaid, in 
the county aforefaid ; that the faid William Sheffard not having 
appointed any executor to his ſaid will, adminiſtratrix of the goods, 
chattels, and credits which were of the ſaid William Sheffard (with 
his will annexed), was by John, by Divine Providence archbiſhop 
of Canterbury, primate of all England, and metropolitan, to 
whom the granting thereof belonged, granted to the ſaid Sarah, 
by virtue whereof ſhe the ſaid Sarah afterwards, to wit, on the 
day and year laſt aforeſaid, at Croydon aforeſaid, in the county 
aforeſaid, entered into the ſaid reverſion of and in the ſaid de- 
miſed premiſes, with the appurtenances, and became and was, 
and from thence hitherto hath been, and ſt ill is poſſeſſed thereof for 
the reſidue of the ſaid term of eighty-ſeven years then to come 
and unexpired therein, (and the ſaid Sarah brings here into court 
the ſaid letters of adminiſtration of the ſaid archbiſhop, with the 
will annexed, which ſufficiently prove the granting thereof in form 
aforeſaid, the date whereof is the day and year lat aforeſaid: And 
the ſaid Sarah further ſays, that the ſaid Cornelius Buſby being 
fo poſſeſſed of the faid demiſed premiſes, with the appurtenances, 
for the ſaid term fo to him thereof demiſed, during the continu- 
- When or ance of the ſaid term, to wit, on the day of „at Croy- 
ther the death don aforeſaid, in the county aforeſaid, all the eſtate and intereſt of | 
of Sheffard? the ſaid Cornelius Buſby of and in the faid demiſed premiſes, 
came to and veſted in the ſaid James Corrie by aſſignment thereof, 
and he the ſaid James Corrie then and there entered into and upon 
all and ſingular the ſaid demifed premiſes, with the appurtenances, 
and became and was poſſeſſed thereof: And the faid Sarah in fact 
further ſays, that although afterwards, from the death of the ſaid 
William Sheffard, and after ſhe became poſſeſſed of the faid rever- 
ſion of the ſaid demiſed premiſes, and whilſt the ſame remained 
in the occupation of the ſaid James Corrie, ſhe the faid Sarah 
hath well and truly performed and fulfilled all things in the 
ſaid firſt-mentioned indenture of leaſe contained on the part and 
behalf of the ſaid leſſors and their aſſigns to be performed, ac- 
cording to the. true intent and meaning thereof, to wit, at Croy- 
don aforeſaid, in the county aforeſaid ; yet proteſting that the ſaid 

James Corrie, ſince the aſſignment ſo made to him of the ſaid de- 
miſed premiſes as aforeſaid, hath not performed or fulfilled any 
thing in the ſaid indenture of leaſe contained. on his part and 

behalf, as ſuch aſſignee as aforeſaid, to be performed and fulfiiled : 
the ſaid Sarah in fact fays, that on the twenty-fitth day of Decem- 

ber, in the year of Our Lord 1795, at Croydon aforeſaid, in the 
county aforeſaid, pounds of the rent aforeſaid, for two yea 4 
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andi three · quarters of another year of the ſaid term, ending on the 
day and year laſt aforeſaid, became due and payable — the 
ſaid James Corrie to the ſaid Sarah, according to the form and 
effect of the ſaid indenture of leaſe, and of the ſaid covenant of 
the ſaid Cornelius Buſby therein, for himſelf and his affigns in 
that behalf made as aforeſaĩd; yet the ſaid James Corrie (although 
often requeſted) hath not paid the faid rent, or wy rt there- 
of, to the ſaid Sarah, but hath therein wholly fai ond made 
default, contrary to the form and effect of the ſaid indenture of 
leaſe, and of the ſaid covenant of the ſaid Cornelius Buſby for 
himſelf and his aſſigns in that behalf made as aforeſaid, to the da- 
mage of the ſaid Sarah of nds; for which ſhe brings ſuit, 
&c. Pledges to proſecute John Doe and Richard Roe. | 


The facts of this caſe are not a little name, and can't fue in his own as ſuch 
complicated, but I think I have ſuffici- receiver; for as receiver in chancery he 
ently collected from the deeds and papers has no legal title, Pitt ©. Snowden, 3. 

before me, that all the rent for which the Atk. 350. be 
action is brought accrued due after the Preſuming till that Mrs. Sheffard is 
death of William Sheffard; if ſo, I am legatee of the reverſion, as well as admi- 
of opinion chat Mrs. Sarah Sheffard, his niſtratrix with the will annexed (but if 
widow, muſt ſue as his affignee, which it is otherwiſe, I muſt be furniſhed with 
ſhe is in conſtruction of law, whether ſhe the letters of adminiſtration). I have al. 
takes the rent, after it is recovered, as tered the declaration (from the form in 
adminiftratrix, with the will annexed, which it was originally conceived, at her 
during widowhood, or in her own right, ſuit, as adminiftratrix during widow- 
as legatee of the reverſion under the will, hood, with the will annexed), ſtating the 
(which, however, does not ſufficiently action to be at her ſuit, and her to be aſ- 
appear from my inſtructions). | Ggnee in herown right; ſb that in its pre- 
The receiver appointed by the court of ſent form the action is in her name, as aſ- 
chancery will, 1 think, be entitled, en a fignee in the ſecond decree of the rever- 
i jon to the chancellor's fion of a chattel intereſt againſt the aſſig- 


previous | 
orders for that purpoſe, to ſue in this ac- nee of the leſſee, for rent accrued during 


tion is Mrs. Sheffard's name without her their reſpective poſſeſſions. | 
expreſs conſent, but he muſt ſue in her Tuo. BARROW. 
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YORKSHIRE, to wit. William Weddell, eſquire, aflignee Deciaration ia 
of Mary Greville, complains of James Surnglehurſt and Alice his covenant, affig- 


wife, which ſaid Alice is adminiftratrix of all and ſingular the 


nee of leſſor a- 
gainſt aſſignee of 


goods and chattels, * om and credits which were of R. S. de- jagee for rent, 


ceaſed, who died inte 


ate, being, &c. in a plea of breach of co- and for ſuffering 


venant : for that whereas before and at the time of the making 'of premiſes to be 
the indenture of leaſe hereafter mentioned to have been made by out of repair. 


the ſaid M. G. to the faid R. S. the ſaid M. G. was ſeiſed in her 
demeſne as of fee, of and in the ſeveral premiſes hereafter men- 
tioned, to have been demiſed by the ſaid M. G. to the faid R. S.; 
and being ſo thereof ſeiſed by a certain indenture made the eighth 
day of, &c. at, &c. in, &c. between the ſaid M. G. of the one 
part, and the ſaid R. S. of the other part (one part of which faid 
indenture, fealed with the ſeal of the ſaid R. S. he the ſaid plain- 
tif now brings into court here, the date whereof is the day and 
year aforeſaid), ſhe the ſaid M. G. for the conſiderations therein 
mentioned, did demiſe, grant, ſet, and to farm-let unto the ſaid 
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R. S. © all that dwelling-houſe, tables, turf-houſe, and garden, 
ſituate, lying and being in Toſſido aforeſaid, with the appur- 
tenances thereunto belonging, and all and all manner. of tenths 


and tythes ariſing therefrom, and then in the poſſeſſion of the ſaid 


R. S. his undertenant, undertenants, or affigns, together with all 
ways, waters, watercourſes, eaſements, profits, commodities, ad- 
vantages and appurtenances to the aforeſaid premiſes, or any part 


thereof, belonging or in anywiſe appertaining, except as in the 


ſaid indenture is excepted, to have and to hold the ſaid dwelling- 
houſe, ſtable, turf-houſe and garden, tenths and tythes of all the 


demiſed premiſes, with their and every of their appurtenances 


R as before excepted) unto the ſaid R. S. and his aſſigns, 
rom thenceforth for and during the natural lives of J. R. of Toſ- 
ſido aforeſaid, the ſaid R. S. and L. S. (brother of the ſaid leſ- 
ſee), and for and during the natural life of the longeſt liver of 


them, yielding and paying therefore, yearly and every year during 


the ſaid term, unto the ſaid M. G. her heirs and aſſigns, the year- 
Jy rent or ſum of one ſhilling of lawful money of 1 Britain, 
at the feaſts of the Annunciation of the Bleſſed Virgin Mary and 
St. Michael the Archangel, by even and equal portions, without 
deduction or defalcation of or for any manner of rates, taxes, 
or other payments whatſoever; and the ſaid R. S. for himſelf, his 
executors, adminiſtrators, and aſſigns, and every of them, did 
covenant, promiſe, and grant, to and with the ſaid M. G. her 
heirs and affigns, and every of them, by the ſaid indenture in man- 
ner following, that is to ſay, that he the ſaid R. S. his executors, 
adminiſtrators and aſſigns, or ſome or one of them, ſhould and 


would, from time to time, and at all times thereafter during the 


term thereby granted, well and truly pay the faid yearly rent or 


ſum of one ſhilling, thereupon reſerved as the ſame ſhould be- 


come due and be payable, according to the reſervation aforeſaid, 
without deduction or defalcation of or for any manner of rates, 
taxes, or other payments whatſoever ; and further alſo that he the 
ſaid R. S. his executors, adminiſtrators or aſſigns, or ſome or one 
of them, ſhould and would from time to time, and at all times 
thereafter during the term thereby granted, at his and their, or 
ſome or one of their own proper coſts and charges, well and ſuf- 
ficiently repair, uphold, and maintain, amend, preſerve, hedge, 
ditch, fence, cleanſe, and keep the premiſes thereby demiſed, and 
every part and parcel thereof, and all houſes and edifices, walls, 
hedges, ditches, gates, bars, pales, bolts, rails, ſtiles, and fences 
whatſoever, when, where, and as often as need ſhould be and re- 
quire, and at the end or other ſooner determination of the term 
thereby granted, the ſame premiſes, and every part and parcel 
thereof, being ſo well and ſufficiently repaired, upheld, maintain- 
ed, amended, preſerved, hedged, ditched, fenced, ſcoured, cleanſed 


and kept into the hands of the ſaid M. G. her heirs and aſſigns, 


quietly and 2 N ſhould and would have, ſurrender, and yield 
up, together with all doors, locks, . keys, bolts, hooks, hinges, 
wainſcots, partitions, ſhelves, glaſs windows, gates, bars, path 
3 


* 
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pales, rails, ſtiles, fences and appurtenances in, upon, and belong- 
ing to the premiſes or any part thereof, without ſpoiling or defac- 
ing the ſame, as by the ſaid indenture, relation being thereto had, 


may amongſt other things more fully and at large appear ;” by vir- 
tue of which ſaid demiſe the ſaid R. S. afterwards, to wit, on, 
&c. entered into all and ſingular the ſaid demiſed premiſes with the 
appurtenances (except as aforeſaid), and became and was there- 
of poſſeſſed for the ſaid term to him thereof demiſed as aforefaid, the 
reverſion thereof, with the appurtenances, belonging to the ſaid 
M. G. her heirs and aſſigns; and the faid R. S. being ſo poſ- 
ſeſſed of the ſaid demiſed premiſes, with the appurtenances as 
aforeſaid, for the ſaid term fo to him thereof demiſed as aforeſaid, 
and the ſaid reverſion thereof, with the appurtenances belonging 
to the faid M. G. as aforeſaid, afterwards and during the continu- 
ance of the ſaid demiſe, to wit, on, &c. at, &c. by a certain 
indenture of bargain and fale then and there made between the 
faid M. G. and F. G. of the one part, and J. C. and W. R. of 
the other part (one part of which ſaid laſt- mentioned indenture, 
ſealed with the ſeal of the ſaid M. G. and F. G. he the ſaid 
W. W. now brings here into court, the date whereof is the day 
and year aforeſaid); the ſaid M. G. for the conſiderations there- 
in mentioned, bargained and fold the faid reverſion of and in the 
ſaid premiſes, with the appurtenances (amongſt other things) to 
the ſaid J. C. and W. R. to have and to hold the ſame to the 
faid J. C. and W. R. their executors, adminiſtrators and aſſigns, 
from the day next before the day of the date of the faid laſt- men- 
tioned indenture, for and during, and unto the full end and term 
of one year from thence next enſuing, and fully to be complete 
and ended, as by the ſaid indenture of bargain and ſale, relation 
being thereto had, will amongſt other things more fully and at 
large appear; by virtue of which ſaid laſt- mentioned indenture, 
and by force of the ſtatute made for transferring uſes into poſ- 
ſeſſion, the ſaid J. C. and W, R. became and were poſſeſſed of 
the ſaid reverſion, with the appurtenances, for the ſaid term fo to 
them thereof granted as aforeſaid, the further reverſion thereof, 
with the appurtenances belonging to the ſaid M. G. and F. G. 
their heirs and aſſigns, and being fo thereof poſſeſſed, and the faid 
further reverſion thereof belonging as aforeſaid, and the ſaid R. S. 
being ſo poſſeſſed of the ſaid demiſed premiſes, with the appur- 
tenances as aforeſaid, afterwards, to wit, on, &c. at, &c. by a 
certain indenture of releaſe then and there made between the ſaid 
R. G. and F. G. of the firſt part, and the ſaid J. C. and W. R. 
of the ſecond part, and R. W. of the third part (one part of 
which ſaid indenture of releaſe, the ſaid W. W. now brings here 
into court, the date whereof js the day and year aforeſaid), they 
the ſaid M. G. and F. G. for the conſiderations therein mention» 
ed, releaſed the ſaid further reverſion of and in the faid demiſed 
premiſes, with the appurtenances (amongſt other things) to the 
faid J. C. and W. R. 4 10 have and to hold the ſame unto the ſaid 
J. C. and W. R. their heirs and aſſigns, to ſuch uſes, upon ſuch 
Ii2 truſts, 
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truſts, and for ſuch purpoſes as were and are in the ſaid inden- 
ture in that behalf expreſſed, that is to ſay (amongft other uſes 
in the ſaid Jaſt-mentioned indenture ſpecified) to the uſe (in the 


firſt place) of the ſaid R. W. for and during the term of his na- 


tural life, without impeachment of waſte, and from and after the 

determination of that eſtate, then to the uſe of the ſaid J. R. and 
W. C. and their heirs, during the life of the ſaid R. W. upon 
truſt, to preſerve the contingent uſes and eſtates thereinafter li- 
mitted, and from and after the deceaſe of the ſaid R. W. then to 
the uſe and behoof of the ſaid T. W. therein named, for and dur- 


ing the term of his natural life, without impeachment of waſte, 


and from and after the determination of that eſtate, then to the 
uſe of the ſaid J. C. and W. R. and their heirs, during the life 
of the ſaid T. W. upon truſt, to preſerve the contingent uſes and 
eſtates thereinafter limited, and from and after the deceaſe of the 
faid T. W. then to the uſe and behoof of the firſt ſon of the body 
of the ſaid T. W. and to the heirs male of the body of ſuch firſt 
ſon lawfully begotten, remainder to the ſecond, third, and eve 

other ſon and ſons of the body of the faid T. W. lawfully iſ- 


| ſuing, and for want and in default of ſuch iſſue, then to the uſe of 


the ſaid J. C. and W. R. and their heirs upon truſt, to preſerve 
the contingent uſes and eſtates thereinafter limited, with remain- 
der to the ſecond. fon of the body of the ſaid R. W. and the 
heirs male of the body of ſuch ſecond fon lawfully iſſuing, as by 
the faid indenture of releaſe, relation being thereto had may more 
fully and at large appear: And the faid plaintiff avers, that after 


"the making of the ſaid laſt-mentioned indenture, and during the 


continuance of the ſaid demiſe, to wit, on, &c. at, &c. the ſaid 
T. W. the firſt ſon of the ſaid R. W. died without iſſue, leaving 
the ſaid W. W. ſecond ſon of the body of the ſaid R. W. law- 
fully begotten him — and that afterwards, to wit, on, 
&c. at, &c. the ſaid R. W. died, upon whoſe death the faid 
W. W. became and was, and from thence hitherto hath been, 
and ſtill is ſeiſed in his demeſne, as of fee-tail, to him and the heirs 
male of his body lawfully begotten, of and in the faid reverſion 
of and in the ſaid demiſed premiſes, with the appurtenances, to 
wit, at, &c.: And the faid W. W. avers, that the ſaid R. S. in 
the aforeſaid indenture of leaſe named, is ſtill owing, to wit, at, 
&c. ; and although he the ſaid W. W. always, ſince he fo be- 
came ſeiſed of the ſaid reverſion as aforeſaid, hitherto hath per- 
formed and fulfilled all things in the ſaid indenture of leaſe con- 
tained on the part and behalf of the ſaid M. G. and her aſſigns to 
be performed and fulfilled ; yet proteſting that the ſaid R. S. in 
his lifetime, and the ſaid J. S. and Alice his wife fince his death, 
have not performed or fulfilled any thing in the ſaid indenture 
contained on the part and behalf of the ſaid R. S; and his execu- 
tors and adminiſtrators to be performed and fulfilled, the ſaid 
W. W. in fact faith, that a large ſum of money, to wit, the ſum 
of four ſhillings of the ſaid yearly rent or ſum of one ſhilling 
in the ſaid indenture of leaſe mentioned, for four years of the ſaid 
8 term 
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term in that indenture alſo mentioned elapſed ſince the ſaid 


W. W. ſo became ſeiſed of the ſaid reverſion as -aforefaid, and 
ending and ended on the feaſt-day' of the Annunciation of the 


Bleſſed Virgin Mary A. D. 1789, and then eee, and bein 


due and payable, was not then paid, but became and was, 2 


from thence hitherto hath been, and ſtill is in arrear, unpaid, and 


owing unto him the ſaid W. W. contrary to the tenor and effect 
of the ſaid indenture of leaſe, and of the ſaid covenant of the ſaid 


R. S. in that behalf made as aforeſaid, to wit, at, &c.: And the 


ſaid W. W. further faith, that the ſaid R. S. in his lifetime, and 
the ſaid J. 8. and Alice his wife ſince bis death, have not, nor 
have, nor hath any or either of them, ſince he the ſaid W. W. 
became ſo ſeiſed of the ſaid reverſion of and in the ſaid demiſed 
premiſes as aforeſaid, from time to time, and at all times, at their 
or any or either of their own proper coſts and charges well and 
ſufficiently repaired, upheld, maintained, amended, - preſerved; 
hedged, ditched, fenced, ſcoured, cleanſed, and kept the faid 
demiſed premiſes, and every part and parcel thereof, in all houſes, 
edifices, barns, ſtables, walls, hedges, ditches, gates, bars, poſts, 
pales, rails, ſtiles, and fences whatſoever, when, where, and as 
often as need hath been and required, but omitted and neglected ſo 


to do, and on the contrary thereof the ſaid W. W. faith, that ſince he 


ſo became ſeiſed of and in the ſaid reverſion as aforeſaid, and before 
the exhibiting the bill of him the ſaid W. W. to wit, on, &c. at 
&c. the faid demiſed dwelling-houſe, ſtables, and other the erec- 
tions, edifices, and buildings belonging to the ſaid demiſed pre- 
miſes, and every part and parcel thereof, together with the walls, 
gates, &c. of and belonging to the ſaid demiſed premiſes, with 
the appurtenances, became and were reſpectively ruinous, out of 
repair, proſtrate, fallen down, and deſtroyed for want of needful 
and neceſſary repairing, upholding, and maintaining thereef, and 
ſo from thence hitherto have remained and continued, and ſtill 
doth remain and continue, and the ſaid demiſed garden alſo then 
and there became and was, and from thence hitherto hath been; 
and ſtill is ruinous, out of repair, and uſeleſs, for want of 
needful and proper care and preſervation thereof, and the ditches, 
drains, and watercourſes of and belonging to the ſaid demiſed pre- 
miſes became and were, and — all the time laſt aforeſaid, have 
been and ſtill are reſpectively foul, choaked up, and ruinous, for 
want of needful and neceſſary ſcouring, cleanſing, and repairing 
thereof, contray to the tenor and effect of the ſaid indenture of 
leaſe, and of the covenant of the ſaid R. S. made as aforeſaid; 


and fo the ſaid W. W. faith, that the ſaid R. S. and the ſaid J. 8. 


and Alice his wife have not kept with him the ſaid W. W. the 
ſaid covenants ſo made by the ſaid R. S. as aforeſaid (although 
often requeſted), but have broken the ſame, and to keep the fame 
with the ſaid W. W. as ſuch affignee as aforeſaid have refuſed, 
and the ſaid J. S. and Alice his wife ſtill refuſe Jo to do, to the 


damage of the ſaid J. S. of two thouſand pounds; and therefore he 


brings his ſuit, V. Lawss.: 
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1 againſt , down complains of William Beard, being, &c. of 
pairingthe win. BEARD. Ja plea of breach of covenant ; for that whereas, by 
dows; for com- a certain indenture, made on the fifth day of September 1772, at 
mitting waſte, Taunton, ih the faid county of Somerſet, between the ſaid Ed- 
13 oy mund: (by the name of E. L. of Barnwell, in the county of Somer- 
1 Ando ſet yeoman), of the one part, and the ſaid W. (by the name of 
ſhutters, and re- W. B. of the ſame place, taylor); or the other part, (the counter- 
moving and car- part of which ſaid indenture, ſealed with the ſeal of the ſaid W. 
rying away par- the ſaid E. now brings here into court, the date whereof is the 
* ſame day and year aforeſaid) z he the ſaid E. for the conſidera · 
tions therein mentioned, did demiſe, leaſe, and to farm let unto 
the ſaid W. all that meſſuage or tenement, with the ſtable, gar- 
den; and orchard to the ſame belonging, ſituate, lying, and be- 
ing in the Weſt · ſtreet of Barn well aforeſaidꝭ then in the occupa - 
tion and poſſeſſion oſ Edmund ee, ſon of the ſaid E. the 
plaintiff, -party to the ſaid indenture, together with all ways, 
paths, paſſages, waters, water - courſes, commons, eaſements, 
profits, and appurtenances whatſoever to the ſaid meſſuage or tene- 
ment and premiſes belonging, or in any wiſe appertaining, to hold 
the ſame with the appurtenances, to the ſaid W. his cxecutors, 
adminiſtrators, and aſſigns, from the twenty- fifth day of March 
next enſuing the date of the ſaid indenture, for and during, and 
unto the full end and term of fourteen years from thence. next en- 
ſuing and fully to be complete and ended, if the ſaid E. the plain- 
tiff, party to the ſaid indenture, ſhould happen ſo long to live, at 
and under the yearly rent of ſeven pounds of lawful money of 
Great Britain, payable half yearly, by half yearly and equal pay- 
ments; and the ſaid W. for himſelf, his executors, adminiſtrators 
and aſſigns, did thereby covenant, promiſe, and grant to and with 
the ſaid E. the plaintiff, his executors, adminiſtrators, and aſſigns, 
(amongſt other things) in manner and form following, that is to 
ſay, that he the ſaid W. his executors, adminiſtrators, and aſſigne, 
ſhould and would keep and maintain the windows in good and ſuf- 
ficient repair, and leave the ſame in ſuch good and ſufficient re- 
pair at the end of the ſaid term thereby granted, he the ſaid E. the 
plaintiff firſt putting the ſaid windows in good and tenantable 
condition; and alſo that he the ſaid W. his executors, adminiſtra- 
tors, and aſſigns, ſhould not, during the ſaid term thereby grant-- 
ed, commit or do, or cauſe to be committed and done, any wil- 
ful ſpoil or waſte to the ſaid demiſed premiſes, or any part thereof 
as by the ſaid indenture (relation being thereunto had) will 
amongſt other things more fully appear; by virtue of which ſaid 
indenture the ſaid W. afterwards, to wit, on the twenty-fixth day 
of March 1773, entered into the ſaid demiſed premiſes, with the 
appurtenances, and became and was poſſeſſed thereof, and con- 
tinued ſo poſſeſſed thereof, until the end and expiration of the ſaid 
term, when he the ſaid W. quitted and yielded up poſſeſſion of the 
aforeſaid demiſed premiſes, with the appurtenances, to the ſaid E. 
the plaintiff: And the faid E. the plaintiff further ſays, * 1 
2 | ug 
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though the ſaid E. the plaintiff, afterwards, to wit, on the fame 


twenty-ſixth of March 1773, did put all and every the windows 
in the ſaid demiſed premiſes into good and tenantable condition, to 
wit, at Taunton aforeſaid, in the county aforeſaid ; and although 
he the ſaid E. the plaintiff; always from the time of the making of 
the ſaid indenture hitherto, hath done, performed, and fulfilled: 
all and every thing in the ſaid indenture mentioned, on his part 
and behalf to be done, performed, and fulfilled, to wit, at Taun- 
ton aforeſaid, in the ſaid county; yet proteſting that the ſaid W. 


hath not done, performed, and fulfilled, any thing in the ſaid in- 


denture contained, on his part and behalf to be done, performed, 
and fulfilled, he in fact ſays, that the ſaid W. did not, after all 
and every the windows in the ſaid demiſed premiſes had been put 
in good and tenantable condition by the ſaid E. the plaintiff, as 


aforeſaid, at any time during the continuance of the ſaid term, 


keep and maintain the ſame in good and ſufficient repair, but did, 
during all the term laſt aforeſaid, permit and ſuffer the glaſs, lead, 
pullies, frames, and other parts of the ſaid windows to be broken 
to pieces, ruinous, in decay, and out of repair, for want of 


neceſſary. and needful reparation and amendment thereof, and the 


ſame being ſo broken to pieces, ruinous, in decay, and out of re- 
pair as aforeſaid, at the end and expiration of the ſaid term, de- 


livered and yielded up to the ſaid E. the plaintiff as aforeſaid, con- 


trary to the form and effect of the ſaid indenture, and of the cove- 
nant of the ſaid William fo made in that behalf as aforeſaid ; And 


the ſaid E. the plaintiff further in fact ſays, that the ſaid W. after 


he became poſſeſſed of the ſaid demiſed premiſes, and during the 
continuance of the faid term, to wit, on the firſt day of January 
1774, and on divers days and times between that day and the day 
of exhibiting the bill of the ſaid E. the plaintiff did wittingly — 

willingly commit and do, and cauſe and procure to be committed 
and done, waſte, ſpoil, and deſtruction upon the ſaid demiſed 
premiſes, by then and there rooting up, grubbing up, ſtubbing 


up, proſtrating, and felling divers trees, to wit, ten apple trees, 


ten pear trees, ten plumb trees, and ten cherry trees, of great 
value, to wit, of the value of fifty pounds, then growing and 
being in the orchard and garden, to the ſaid demiſed premiſes be- 
longing and appertaining; and part and parcel of the faid demiſed 
premiſes, and taking and carrying away the ſame, and converting 
and diſpoſing thereof to his own uſe ; and alſo by then and there 
taking down and breaking down, proſtrating, and deſtroying di- 
vers windows ſhutters, to wit, ſix window-ſhutters, of and be- 
longing to, and part and parcel of, and affixed to the ſaid meſſu- 
age, part and parcel of the ſaid demiſed premiſes, and converted 
and diſpoſed thereof, and the materials thereof coming eto his 
own uſe; and alſo by then and there pulling down, throwing* 
down, proſtrating, and deſtroying divers partition walls, and 
other walls, to wit, two partition walls, and two other walls, 


hich were then erected, built, and fixed in and upon the ai 
premiſes, and the materials thereof coming, taking, carrying 
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= . : away, and converting and diſpoſing thereof to his own uſe, to 

wit, at, &c.; and ſo the ſaid E. the plaintiff ſays, that the ſaid 
W. (although often requeſted) hath not kept with him his ſaid 
covenants made with the. ſaid E. the plaintiff, but hath broke the 
fame, and to keep the ſame with the ſaid E. the plaintiff, hath 
hitherto altogether refuſed, and ftill doth refuſe, to the damage, 
&c, Pledges, cc. Drawn by J. GRAHAM. 


Declaration in  ANGLESEA, to wit. Michael Parry, executor of the laſt 
covenant by an will and teſtament of Janet Hughes, widow, deceaſed, who was 
executor of a deviſee of Michael Hughes, deceaſed, camplains of William 
1 Williams, of a plea of breach of covenant; for that whereas one 
venanted to Michael Hughes, fince deceaſed, in his lifetime, that is to ſay, on 
keep the pre- the twelfth day of November 170, at, &c. in, &c. and long be- 
miſes in repair, fore, was ſeiſed in his demeſne as of fee of and in the premiſes 
and not to ſet hereinafter mentioned, and being fo ſeiſed thereof, by a certain 
188 5 T indenture made the ſaid twelfth of November, in the faid year of 
for SS wh Our Lord 15970, between, &c. &c. [ſet forth the indenture, which 

out being firſt Was, that M. H. demiſed certain premiſes for a term of years to 
fown with a the defendant W. W. which he covenanted to keep in repair, and 
»quantity of clo- deliver them up at the end of the term in good repair, and that the de- 
ver; bor not . fendant ſhould not ſet down any of the arable ground for graſs with- 

pairing the , : . : 
hedges and pre- Out being firſt ſown with a ſufficient quantity of clover] as by the 
miſcs ; and for ſaid indenture, amongſt other things, more fully appears; by virtue 
yielding them of which ſaid demiſe he the faid William Williams afterwards, to 
yp out - tat wit, on the ſaid twelfth of November 1770, at Beaumaris afore- 
— 4 ihe term ſaid, in the ſaid county, entered into and upon the ſaid demiſed 
he ſet down a Premiſes, with the. appurtenances, and became and was poſſeſſed 
part of the land thereof, for the faid term to him thereof demiſed as aforeſaid, the 
for graſs with reyerſion thereof expeQant on the determination of the ſaid demiſe, 
— ſowing any belonging to the ſaid Michael Hughes, and his heirs, and aſſigns; 
1225 and the ſaid William being ſo poſſeſſed, and the ſaid Michael being 
2 ſo ſeiſed in his demeſne as of fee of and in the ſaid reverſion as 
- aforeſaid, he the ſaid Michael afterwards, to wit, on the fifth da 

of July, in the year of Our Lord 4 at Beaumaris aforeſaid. 
in the ſaid county, duly made his laft will and teſtament in writ- 
ing, and thereby demiſed the ſaid reverſion of the ſaid demiſed 
premiſes (amongſt other things), with the appurtenances, to the 
ſaid J-nec Hughes and her aſſigns, for and during the term of her 

natural life, with divers remainders and limitations over, and 
afterwards, to wit, on the firſt of Auguſt 1780, at, &c. died, ſo 
ſeiſed of the ſaid reverſion of the ſaid demiſed premiſes, without 
having altered or revoked his ſaid will; after whoſe death the faid 
Janet, by virtue of the ſaid deviſe, became and was ſeiſed of the 
id: reverſion of the ſaid premiſes, with the appurtenances, ſo de- 

miſed to the faid William as aforeſaid, in her demeſne as of fre- 

hold, for and ducing the term of her natural life, and continued fo 
ſeiſed thereof as ,atoreſaid, continually from thence until, and at, 
and after the end and determination of the ſaid term by the — in- 
W 1 entute 
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denture granted: And the faid Michael Parry, executor as afore- 
faid, in fact ſays, that afterwards, and in the lifetime of the ſaid 
Janet, finee deceaſed, and after ſhe the ſaid Janet became ſeiſed 
as aforeſaid, he the ſaid William did not; at his proper coſts and 
charges, from time to time, during the continuance of the faid 
term, well and ſufficiently ſupport, ſuſtain, amend, and maintain 
the ſaid ſeveral meſſuages, tenements, pieces or parcels of land, 
and premiſes by the ſaid indenture demiſe, and all and every the 
aforefaid edifices and buildings, in and with all manner of needful 
and neceſſary reparations ; nor did he the ſaid William well and ſuf- 
ficiently hedge, ditch, keep, and maintain all the hedges, ditches, 
and incloſures of - the ſaid premiſes, in and with' all manner of 
neceſſary reparations, from time to time, when and as often as 
occaſion required, during the ſaid term, nor all the faid premiſes, 
ſo being well and ſufficiently repaired, fenced, ditched, cleanſed, 
made, and amended, did he yield up and leave at the end of 
the ſaid term unto the faid Janet, deceaſed, in, her lifetime 
but on the contrary thereof, the ſaid William did, during the 
continuance of the faid term, after the deceaſe of the ſaid Michael 
Hughes, and after the ſaid Janet became ſeiſed as aforeſaid, to wit, 
on the ſaid firſt of Augutt 1780, at, & 0. permit and ſuffer the aid 
meſſuages, tenement, pieces or parcels of land, and premiſes 
aforeſaid, and all the aforeſaid edifices-and buildings, to be greatly 
ruinous and in decay in the doors, floors, windows, ceilings, 
wainſcots, joiſts, and beams, for want of repairing and amending 
the ſame ; and alſo permitted and ſuffered the ſaid hedges, ditches, 
and incloſures of the faid premiſes to be greatly ruinous and in 
decay, for want of neceſſary amending, fencing, ſcouring, and 
cleanfing thereof, contrary to the form and effect of the ſaid in- 
denture, and the ſaid covenant in the ſaid indenture ſo made as 
aforeſaid, and all the faid premiſes ſo ruinous and in decay as 
aforeſaid ; he the ſaid William afterwards; at the expiration of 
the ſaid term, and after the deceaſc of the ſaid Michael Hughes, 
and after the ſaid Janet became ſeiſed as aforefaid, and in her life- 
time, delivered up and yielded up, contrary to the form and effect 
of the ſaid indenture, and of the faid covenant of the faid William, 
ſo made as aforeſaid ; And the faid Michael Parry further in fact 
fays, that afterwards, and after the ſaid Janet became fo ſeifed as 
aforeſaid, and during the continuance of the ſaid term, to wit, in 
the years of Our Lord 1780, 1781, 1782, 1783, 1784, and 
1785, did reſt, put by, and let down divers, to wit, two hundred 
acres of the arable land or ground, part and parcel of the faid pre- 
miſes by the ſaid indenture demiſed ; yet the faid William did not, 
at any time during the time laſt aforeſaid, firft, or at any other 
time whatſoever, ſow the ſaid arable land or ground fo reſted, put 
by, and let down as aforeſaid, with a ſufficient quantity of clover 
or common graſs-ſeed, meet and convenient for the preſervation 
thereof, but on the contrary thereof, during all the 1 
_— and refuſed to ſow any clover or common graſs- ſeed 
upon the (aid arable land fo reſted, put by, and let down as 


aforeſaid, 
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aforeſaid, contrary to the form and effect of the ſaid indenture, 
and of the faid covenant of the ſaid William ſo by him made as 
| aforeſaid, to wit, at, &c. ; and fo the ſaid Michael Parry ſays, 
that the ſaid William did not keep his ſaid covenant ſo made with 
the faid Janet, in her lifetime, or with the ſaid Michael Parry, as 
executor as aforeſaid, ſince her deceaſe, but bath broken the ſame, 
and to keep the ſame with the ſaid Janet, deceaſed, in her lifetime, 
and the ſaid Michael Parry, as executor as aforeſaid, ſince her 
deceaſe, he the ſaid William wholly refuſed, and ſtill doth refuſe, 
to the damage, &c.; and the ſaid Michael Parry brings here into 
court the letters teſtamentary of the ſaid Janet Hughes, by which 

; it ſufficiently appears to the court here, that the ſaid Michael 
arry is executor of the laſt will and teſtament of the ſaid Janet 
Hughes, deceaſed, and hath the execution thereof, &c. Pledges, 
& o. Senior £9 Drawn by J. GRAHan. 


Declaration by MIDDLESEX, . W. T. late of, &c. aſſignee of Enos 
1 E Smith and John Pittman, was ſummoned to anſwer S. J. R. and 
Gn of lef. R. M. affignees of W. R. deceaſed, in a plea, that he keep with 
ſ-es, for general them the covenant made between the ſaid W. R. and the ſaid E. S. 
dilapidations on and J. P. for themſelves and their aſſignees, according to the 
a Wharf, ce. force, form, and effect of a certain indenture thereof made between 
K "wan the ſaid W. R. the one pens: nod _ 23 = 8. —— * of 
longing to the other part; thereupon the ſaid 8. J. R. and R. M. b 
fuch Rn af. R. L. — complain, for that whereas the ſaid W. N. 
ter 1 before and at the time of the indi" _ indenture of leaſe, 
View, accori®s$ hereafter mentioned to have been made between him the ſaid 
wa pow” © W. R. and the faid E. S. and J. P. was lawfully poſleſſed of the 
Leffor poſſeſſed ſeveral premiſes thereby demiſed, with the appurtenances, for the 
| for a term, and reſt, reſidue, and remainder of a certain term therein then to come 
ene of the os 4 and unexpired, to wit, the term of fixty-one years, commencing 
utks euere 1 from the ſixth day of April, which was in the year of Our Lord 
his will, and a 1764, and theretofore thereof granted by fir H. T. to the faid 
purchaſer of a W. R. by virtue of a certain indenture of leaſe thereof (amongſt 
Part of the re- other premiſes), made between the ſaid ſir H. T. of the one part, 
W 3 and the ſaid W. R. of the other part, and bearing date, &c.; and 
3 the ſaid W. R. being fo thereof poſſeſſed by a certain indenture 
one e plain- of leaſe made in the lifetime of the ſaid W. R. to wit, on, & c. 
tiff, purchaſer to wit, at, &c. between the ſaid William Reed, deceaſed, of the 
from the aſ- one part, and the ſaid E. S. and J. P. of the other part (one part 
— — — of which ſame 1 GO with the w_ of — e hoe _ 
| :Tved |» P. and bearing date the day and year laſt aforeſaid, they the 
— — * B50 8. J. R. ina R. M. now bring into court here), he the ſaid 
entitled to the W. R. for the conſiderations therein mentioned, did demiſe, leaſe, 
ether third in ſęt, and to farm let unto the ſaid E. 8. and J. P. all that meſſuage 
rich of his wife. -- tenement and dwelling-houſe, and all and ſingular, &c. and 
W. R. the leſſer all other erections and buildings uſually held and enjoyed there with, 


— — K. ſituate, ſtanding, lying, and being, at or near a certain place 
ſidue of a term called, &c, abutting and adjoining towards the welt, &c. toge- 
of adi years from Pie ther 
fir H. T. bart. 
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ther with all cellars, &c. whatſoever to the ſaid meſſuage or tene- 
ment, or dwelling-houſe, buildings, &c. mentioned to be by the: 
faid laſt mentioned indenture demiſed, belonging or in any wiſe: 
appertaining, as by the ſaid ſeveral premiſes were in the tenure or 


4 


occupation of R. S. and then of the ſaid E. S. and J. P. and were 


more plainly delincated and deſcribed in the plan or ground plot 
thereof unto the ſame indenture annexed, to have and to hold the 


ſaid meſſuage, tenement, or dwelling-houſe, wharf, &c. and all Habedum for 39 


and ſingular other the premiſes mentioned to be thereby demiſed, years, from, &. 


with their and every of their appurtenances, unto the ſaid E. S. 
and J. P. their executors; adminiſtrators, and afligns, from the 
feaſt day of the Annunciation of the bleſſed Virgin Mary then laſt 
paſt, for and during and unto the full end and term of fifty-nine 
years from thence next enſuing, and fully to be complete and 


&c. 


ended; yielding and paying therefore yearly, and every year dur - Reddu. 


ing the ſaid term, unto the ſaid W. R. his executors, adminiſt ra- 
tors or aſſigns, the yearly rent or ſum of forty- ſeven pounds of 
lawful money of Great Britain, the ſame to be paid during the 
faid term of fifty-nine years upon the four moſt uſual feaſts or days 
of payment of rent in the year, that is to ſay, &c. by four even and 


equal portions the firſt payment thereof to begin and be made on, 


&c. then next enſuing the date of the ſaid laſt- mentioned inden- 


ture; and the ſaid E. S. and J. P. did by the ſaid laſt- mentioned 
indenture for themſelves ſeverally, and for their ſeveral and reſ- 


Coyenant,. 


pective executors, adminiſtrators and aſſigns, and for every of 


them, covenant, promiſe, and agree to, and with the ſaid W. R. 
his executors, adminiſtrators, and aſſigns, in manner following, 
that is to ſay, that they the ſaid E. S. and J. P. or one of them, 
their, or one of their executors, adminiſtrators, or afligns, or 
ſome or one of them, ſhould or would at his, their, ſome or one 
of their own proper coſts and charges at all times during the ſaid 


term by the ſaid laſt- mentioned indenture granted, as often as need 


ſhould require, well and ſufficiently repair, uphold, ſupport, main- 
tain, amend, pave, purge, ſcour, cleanſe, empty, and keep the 
ſaid demifed premiſes, with the appurtenances, and all new erec« 
tions and buildings which ſhould be erected on the ſaid demiſed 
premiſes during the term by the ſaid laſt-mentioned indenture de- 


miſed, and the brick wall at the eaſt-end of the ſaid thereby demiſed 


premiſes called, &c. and all other brick walls and fences of and be- 
longing, or thereafter to belong to the ſame; and all the pave- 
ments, poſts, &c. thereto belonging, or which ſhould: thereafter 
belong to the ſame, with all manner of needful and neceſſary 


reparations, cleanings, ſcourings, and amendments whatſoever, 


and all new. erections and buildings which ſhould be erected as 
aforeſaid (damages happening to the ſame premiſes, or any part 
thereof by fire only excepted), and the ſaid demiſed premiſes, with 
the appurtenances, ſo being in all things well and ſufficiently 
repaired, uphold, ſupported, maintained, amended, paved, &c. 
(except as before excepted), together with all the doors, &c. and 
all othef things which then were, or which at any time thereafter 
during the term thereby granted, ſhould be aby ways _ — 
| altene 
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faſtened to, or ſet up in, or upon the ſaid demiſed premiſes, or 

any part thereof, or belonging to the ſame, ſhould and would 

at the end, expiration, or other ſooner determination of the 

term thereby granted, peaceably and quietly ſurrender and yield 

up unto the 2 W. R. his executors, adminiſtrators, or aſ- 

| — — ſigns ; and moreover, that it ſhould and might be lawful as well 

to and for the ſaid W, R. his executors, adminiſtrators, and aſ- 

ſigns, as for the head landlord or landlords of the ſaid thereby de- 

miſed premiſes for the time being, with or without workmen, or 

others in his ot their company, four times in the year during the 

faid term, at ſeaſonable and convenient times in the day time, 

to enter and come into and upon the faid premiſes, by the 

faid laſt-mentioned indenture demiſed, or the appurtenances or 

any part or parcel thereof to view, ſearch, and ſee the ſtate and 

conditions of the repairs thereof, and of all ſuch decays, defects, 

and wants of repairs as ſhould be then and there found, to give or 

leave notice or warning thereof in writing at the ſaid demiſed pre- 

miſes to or for the faid E. S. and J. P. for themſelves, their exe- 

cutors, adminiſtrators, and aſſigns, to repair and amend the fame 

2 within the ſpace of three months then next following, within 

which faid time or ſpace of three months then next after ſuch 

notice or warning ſo given or left as aforeſaid, they the ſaid 

E.S. and J. P. for themſelves, their executors, adminiſtrators, 

and aſſigns, did by the faid laſt-mentioned indenture, covenant, 

promiſe, and agree to and with the ſaid W. R. his executors, ad- 

miniftrators, and affigns, to repair, amend, and make good all and 

every ſuch decays and wants of reparation accordingly (damages 

n happening thereto by fire as aforeſaid excepted), as by the ſaid 

laſt· mentioned indenture, reference being thereunto had, may 

Peters entry. (amongſt other things) more fully and at large appear; by virtue 

of which ſaid laſt- mentioned demiſe, they the ſaid E. S. and J. P. 

entered into all and fingular the ſaid demiſed premiſes, with the 

appurtenances, and became and were thereof poſſeſſed for the faid 

term ſo to them thereof demiſed as aforeſaid (the reverſion thereof, 

with the appurtenances belonging, to the ſaid W. R.); and being 

fo poſſeſſed thereof, and the ſaid reverſion thereof, with the ap- 

purtenances belonging to the ſaid W. R. as aforeſaid, he the 

Leffor make his faid W. R. after the making of the ſaid demiſe, to wit, on, &c. 

will, and deviſes at, &c. duly made bis laſt will and teſtament in writing, and did 

the reverſion to thereby (amongſt other things), give and bequeath unto his then 

his wife for life, wife, A. R. for and during the term of her natural life, his ſaid 

ee u- reverſion of and in the ſaid premĩies ſo by him demiſed to the ſaid 
ppoint , | 

ment by codicil. E. S. and J. P. as aforeſaid, with the appurtenances; and from 

| and after the deceaſe of his ſaid wife, he thereby willed and di- 

rected that the faid reverſion (and premiſes ſo therein before by 

him given and bequeathed to his ſaid wife, for and during her ſaid 

life), ſhould be applied and diſpoſed of in ſuch manner as he ſhould, 

by any codicil to that his will, direct and appoint ; and for want of 

In defauk of ap- ſuch codicil, direction, or appointment, to the uſe and benefit of his 

pointment, to ſons, J. R. and the ſaid S. J. R. and his daughter M. E. (the wife 

his ſons, &c. of D. E. therein before married), ſhare and ſhare alike as tenants in 


Appointment of common, and not as joint tenants; and the ſaid W. R, did by his 
executors. : ſaid 


— 


— 
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faid will er his aid two ſons J. R. and S. J. R. and his ſons- 

in-law H. D. and D. E. joint executors of his ſaid will, and after- 

wards, to wit, on, &c. at, &c. the ſaid W. R. died fo entitled Dies without 
to the reverſion of the ſaid demiſed premiſes, with the appurtenances, making a codi- 
and without altering or revoking his faid will, or by any codicil an | 
thereto, directing or appointing, or in any manner revoking or 

altering his ſaid bequeſt and direction as to the ſaid reverſion (after 

the death of his ſaid wife A. R.); and upon the death of the ſaid 

W. R. his ſaid will was duly proved by the ſaid J. R. and S; J. R. will proved by 
two of the executors therein named, who then and there, to wit, two executors,. 
on, &c. at, &c. aſſented to the ſaid bequeſt fo thereby made as Who aſſented to 
aforeſaid ; and the ſaid A. R. thereupon became and was intitled en "BOG: 
to the aforeſaid reverſion of and in the ſaid demiſed premiſes, with entitled for lice. 
the appurtenances, for and during her natural life, the further re- 

verſion thereof, with the appurtenances, upon the death of the ſaid 

A. R. belonging to the ſaid J. R. S. J. R. and D. E. and M. 

his wife, in right of the ſaid Mary, as tenants in common thereof, 

that is to ſay, to the ſaid J. R. as to one undivided third part 

thereof, to the ſaid 8. J. R. as to one other undivided third part 


| - thereof, and to the ſaid D. E. and M. his wife, in right of the 


ſaid M. as to the other undivided third part thereof; and the faid 

A. R. remained and continued ſo intitled unto the faid reverſion of 

and in the ſaid demiſed premiſes, with the appurtenances, until | 
afterwards, to wit, on, &c. when ſhe the ſaid A. R. died, to wit, widow dies. 
at the pariſh, &c. upon whoſe death the faid J. R. S. J. R. and Plaintiff and o- 
D. E. and M. his wife, in right of the ſaid M. became and were tber remainder 
entitled to and poſſeſſed of the ſaid further (or then remaining) re- 1 
verſion of and in the faid demiſed premiſes, with the appurte- 

nances, as ſuch tenants in common thereof as aforeſaid, that is to 

ſay, the ſaid J. R. of one undivided third part thereof, the ſaid 

S. J. R. of one other undivided third part thereof, and the ſaid 

D. E. in right of his ſaid wife, and ſubject to his diſpoſition of the 

other undivided third part thereof, to wit, at the pariſh, &c. in 

the county, &c.; and the ſaid S. J. R. and R. M. in fact fur- 

ther ſay, that the ſaid D. E. and M. his wife, in right of the ſaid 

M. being ſo intitled to the ſaid reverſion of and in one undivided 

third part of the ſaid demiſed premiſes, with the appurtenances as 

aforeſaid, he the ſaid D. E. afterwards, and whilſt he was ſo in- 


| titled, to wit, on, &c. at, &c. became and was a bankrupt p. E. becomes # * 


within the true intent and meaning of the ſeveral ſtatutes made bankrupt, 
and then in force concerning bankrupts ſome or one of them; and 

being ſo bankrupt, a certain commiſſion of bankrupt under the Commiſſion. 
great ſeal of Great Britain, bearing date at Weſtminſter, the ſame 
day and year laſt aforeſaid, was thereupon awarded and iſſued forth 

againſt the ſaid D. ZE. directed to T. B. &c. gentlemen, to whom 

the ſame was then. and there delivered, and by which ſaid commiſ- 

ſion our ſaid lord the king gave full power and authority to the 

faid T. B. &c. three or four of them to proceed according to the 

ſtatutes concerning bankrupts, not only concerning the ſaid bank - 

rupt his body, lands, and tenements, both freehold and copyhold, 


goods 


1 
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goods, debts, and all other matters whatſoever, but alſo concern. 

ing all other perſons who by concealment, claim, or otherwiſe, 

' ſhould offend touching or concerning the premiſes, or any part 
thereof, againſt the true intent and purport of the faid ſtatutes, 

and to da and execute all and every thing or things whatſoever, as 

well for and towards ſatisfaction and payment of the creditors of 

the faid D. E. as towards and for all other intents and purpoſes 
whatſoever, according to the order and proviſion of the ſaid ſta- 

tutes, as by the ſaid commiffion (amongſt other things) more fully 

— appears; and the ſaid 8. J. R. and R. M. further ſay, that the 
ſaid D. E. having ſo become and ſtill continuing to be ſuch bank- 

rupt as aforeſaid, afterwards and after the iſſuing the commiſſion 

of bankrupt, to wit, on, &c. by a certain indenture then and there 

made, and bearing date the day and year laſt aforeſaid, between 
 Reverfional af- the ſaid T. B. &c. the major part of the commiſſioners named 
fignment of D. and authoriſed in and by the ſaid commiſſion of the one part, and 
E.'s third part one D. C. of the other part, they the ſaid commiſſioners, parties 
er to the ſaid laſt- mentioned indenture, by force and virtue of the 
> hg ſaid commiſfion, and of the ſaid ſeveral acts of parliament, and for 
other conſiderations therein mentioned, did appoint the ſaid D. C. 

aſſignee of the eſtate and effects of the ſaid D. E. and did alſo 

thereby order, bargain, ſell, diſpoſe, aſſign, and ſet over unto the 

ſaid D. C. (amongſt other things), the ſaid undivided third part of 

i the ſaid reverſion of and in the ſaid demiſed premiſes, with the ap- 

6 purtenances, to which the ſaid D. E. and M. his wife, in right of 
| the ſaid M. were ſo entitled as aforeſaid, at the time of the ſaid 
D. E. fo becoming bankrupt as aforeſaid, to hold the fame, with 

the appurtenances, unto the ſaid D. C. his executors, adminiſ- 

trators, and aſſigns, in truſt, for the immediate preſervation there- 

of, and to and for the uſe, benefit and advantage of all the credi- 

tors of the ſaid D. E. who had then already ſought, or ſhould 

thereafter in due time come in and ſeek relief under the ſaid com- 

miſſion, according to the ſeveral ſtatutes therein mentioned, or 

ſome or one of them, and to and for no other uſe, truſt, intent, or 

purpoſe whatſoever ; by virtue of which faid aſſignment all the 

Reverſional af. eſtate and intereſt which were of the ſaid D. E. and M. his wife, 
fignee become in right of the ſaid Mary, of and in the faid undivided third part 
entitled to ſuch of the aforeſaid reverſion of and in the ſaid demiſed premiſes, with 
Khir part. the appurtenances, at the time of the ſaid D. E. becoming bank- 
x rupt as aforeſaid, then and there became and were veſted in the 
faid D. C. and being ſo veſted, and the ſaid D. E. ſtill continuing 

bankrupt as aforeſaid, and ]. B, and P. N. having been choſen 


Chace of af- aſſignees of the eſtate and effects of the ſaid D. E. as ſuch bank- 


| Ggnees under rupt as aforeſaid, according to the form of the ſtatute in ſuch caſe 
the commiſſion. made and provided afterwards by a certain other indenture made 
| and bearing date, &c. between the ſaid D. C. of the firſt part, 

the ſaid I. B. &c. the major part of the ſaid commiſſioners named 

and authoriſed in and by the ſaid commiſſion of bankrupt, of the 

ſecond part, and the faid J. B. and P. N. of the third part, he the 

laid D. C. by the direction of the major part of ſaid commiſſioners, 

| n 
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in and by the ſaid commiſſion named and authoriſed (teſtified as Farther} aſſign= 
therein is mentioned), did (for the conſiderations therein ſpecified), ment to ſuch | 


order, bargain, fell, aſſign, and ſet over unto the ſaid J. B. and 
P. N. their executors, adminiſtrators, and aſſigns (amongſt other 
things), the ſaid undivided third part of the ſaid reverſion of and 
in the ſaid demiſed premiſes, with the appurtenances, to which 
the ſaid D. E. and M. his wife, in right of the ſaid M. were fo 
intitled as aforeſaid, at the time of the ſaid D. E. fo becoming 
bankrupt as aforeſaid : And the ſaid commiſſioners, parties to the 
ſaid laſt mentioned aſſignment (being the major part of the ſaid 
commiſlioners in and by the ſaid commiſſion named and au- 
thoriſed), did (for the conſiderations in ſuch aſſignment mentioned), 
ratify and confirm unto the ſaid J. B. and P. N 

adminiſtrators, and affigns, ſuch undivided third part of the ſaid 
reverſion, with the appurtenances (amongſt other premiſes), to 
hold the ſame, with the appurtenances unto the ſaid J. B. and 
P. N. their executors, adminiſtrators, and affigns, upon truſt, 
nevertheleſs for the uſe, benefit, ſatisfaction, and payment of all 
and every the creditors of the ſaid D. E. who had then already 
ſought, or ſhould thereafter in due time come in and ſeek relief 
under and by virtue of the faid commiſſion, according to the di- 
rections and limitations of the ſeveral ſtatutes therein mentioned, 
and in that behalf made and provided, by virtue of which ſaid laſt- 


mentioned aſſignment they the ſaid J. B. and P. N. as ſuch aſ- Aſſigdees be. 
ſignees of the eſtate and effects of the ſaid D. E. as aforeſaid, then Some entitled. 


and there became and were at the time of the execution of the in- 
denture hereafter next mentioned, legally intitled to the ſaid one 
undivided third part of the reverſion of and in the ſaid demiſed pre- 
miſes, with the appurtenances, to which the ſaid D. E. and M. 
his wife, in right of the ſaid M. were ſo as aforeſaid intitled at the 


time of the ſaid D. E. ſo becoming bankrupt as aforeſaid, and the Afhgnees con- 
faid S. J. R. and R. M. in fact further ſay, that the ſaid J. B. and vey D. E. stnird 
P. N. being ſo intitled to the ſaid undivided third part of the part to plaintiff 
ſaid reverſion, ſo to them aſſigned as aforeſaid, by a certain other *' M. 


indenture made, &c. at, &c. between the ſaid J. B. and P. N. 
of the one part, and the ſaid R. M. of the other part (one part of 
which ſaid laſt- mentioned indenture, ſealed with the ſeals of the 
ſaid J. B. and P. N. and bearing date the day and year laſt afore- 
ſaid, the ſaid 8. J. R. and R. M. now bring into court here), 
they the ſaid J. B. and P. N. for the conſideration in the ſaid laſt- 


mentioned indenture ſpecified, did, and each of them did bargain, 


ſell, aſſign, transfer, and ſet over rents to the ſaid R. M. his exe- 


cutors, adminiſtrators, and afligns (amongſt other things), the 


one undivided third part of the ſaid reverſion of and in the faid 
demiſed premiſes ſo to them aſſigned as aforeſaid, and all the eſtate 
and intereſt of them the faid J. B. and P. N. therein, to hold the 
ſame, with the appurtenances, unto the ſaid R. M. his executors, 
adminiſtrators, and aſſigns, from thenceforth for and during all the 
then reſt, reſidue, and remainder of the ſaid term of ſixty-one 
years, ſo granted by the ſaid indenture of leaſe of, &c. hereinbefore 
: | | mentioned, 


. their executors, 


* 
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Plaintiff R. M. mentioned, by virtue of which ſaid laſt-mentioned aſſignment, the 
becomes en- (aid R. M. then and there, to wit, on the day of the date of the 
titled to che be. ſaid laſt-mentioned aſſignment, at the pariſh aforeſaid, in the 
et county aforeſaid, became and was and from thence hitherto hath 
been and ſtill is entitled to the ſaid undivided third part fo to him 
aſſigned as aforeſaid of the ſaid reverſion, with the appurtenances, 
of and in the aforeſaid demiſed premiſes, with the appurtenances ; 
And the faid S. J. R. and R. M. in fact further ſay, that the ſaid 
J. R. being ſo intitled to one undivided third part of the ſaid re- 
2 verſion of and in the ſaid demiſed premiſes as aforeſaid, with the 
appurtenances, afterwards and whilſt he was ſo intitled by certain 
. articles of agreement, indented; made, and fully agreed upon, 
J. R. one of the ſeventh day, &c. at, &c. between them the faio J. R. of 
pes cnn the one part, and the ſaid 8. J. R. of the other part (one 
rs the bart of which faid articles, ſealed with the ſeal of the faid J. R. 
 paintiff S. J. R. and bearing date the day and year laſt aforeſaid, the ſaid »/ KR 
and R. M. now bring into court here), he the ſaid J. R. 

for the conſiderations therein mentioned, affigned, aſſured, 
and ſet over unto the faid S. J. R. (amongſt other premiſes) all 
that his the ſaid J. R.'s one undivided third part of the ſaid rever- 
ſion of and in the ſaid demiſed premiſes, with the appurte- 
nances, to hold the ſame with the appurtenances, unto the ſaid 
S. J. R. his executors, adminiftrators, and affigns, from thence- 
he be- forth for and during all the term, eſtate, and intereſt of the 
comes entitled ſaid J. R. therein or thereunto; by virtue of which ſaid laſt- 
w that third mentioned affignment he the ſaid S. J. R. then there became, 
parts a5 web ®* and was and ftill is entitled to the ſaid undivided third part of the 
part. =; faid reverſion ſo aſſigned to him by the ſaid J. R. as aforeſaid, and 
: ſo from thence hitherto hath remained and continued, and ſtill re- 
0 mains and continues ſo entitled to the ſaid undivided third part of the 
ſaid reverſion ſo aſſigned to him as aforeſaid, as well as of the ſaid 
| undivided third part fo veſted in him under and by virtue of the ſaid 
Testes intereſt will of the ſaid W. R. as aforeſaid, to wit, at, &c.: And the ſaid 
comes to de- S. J. R. and R. M. in fact further ſay, that afterwards, and during 
tendant by aſ- the ſaid term ſo demiſed to the ſaid E. S. and. J. P. as aforeſaid, to 
Ggnment, wit, on, &c. at, &c. all the eſtate, right, title, term of years 
then to come and unexpired, property, intereſt, claim, and de- 
mand whatſoever of them the ſaid E. S. and J. P. of in and to the 
ſaid premiles fo to them demiſed as aforeſaid, with the appurtenances, 
. by aflignment thereof then and there made, legally came to and 
veſted in the ſaid W. T.; by virtue whereof the ſaid W. T. after- 
wards, to wit, on, &c. at, &c. entered into the ſaid demiſed 
premiſes, with the appurtenances, and became and was from 
| thence, and hitherto hath been, and ſtill is thereof poſſeſſed, for 
the reſt, reſidue, and remainder of the ſaid term ſo thereof de- 
miſed to the ſaid E. S. and J. P. as aforeſaid, the reverſion there- 
of belonging to the ſaid S. J. R. and R. M. in ſuch ſevetal parts 
and proportions thereof as laſt aforeſaid, to wit, at, & c.; and al- 
though they the ſaid 8. J. R. and R. M. have always ſince they 
ſo became entitled to the ſaid reverſion of and in the ſaid premiſes 
ſo demiſed to the ſaid E. S. and J. P. in ſuch parts and propor- 


tions 
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tions thereof as laſt aforeſaid, hitherto, 'well and truly performed 
and fulfilled all things in the ſaid indenture of leaſe thereof to 


97 


them the ' ſaid E. S. and J. P. contained, on the part and 


behalf of the ſaid W. R. and his aſſigns to be performed and 
fulfilled, accordingto the tenor and effect, true intent and mean- 
ing of the ſaid laſt- mentioned indenture; yet proteſting that 
the ſaid W. T. ſince the ſaid aſſignment of the ſaid demiſed 
premiſes unto him the ſaid W. T. as aforeſaid, hath not perform- 

ed or fulfilled any thing in the faid laſt- mentioned indenture con- 

tained, on the part and behalf of the ſaid E. S. my P. and their 
afligns, to be performed and fulhlled, they the ſaid S. J. R. and 
R. M. in fact fay, that whilſt they were ſo entitled to the ſaid rever- 
ſion of and in the ſaid demiſed premiſes in ſuch parts and proportions 
thereof as laſt aforeſaid, and ſince the ſaid aſſignment of the ſaid 
demiſed premiſes unto him the ſaid W. T. as aforeſaid, to wit, on, 


& c the ſaid demifed meſſuage or dwelling-houſe, together with preach. 


the ſtables, &c. thereto belanging, and parcel of the faid demiſed 
premiſes, were out of repair, ruinous, and in great decay in the 
walls, &c. and in other parts and particulars thereof, for want of 
. needful and neceſſary repairing, amending, and upholding thereof; 
and the faid Jemiſed” wharf was then and there out of repair and in 
decay in the land, &c. and in the ground and ſoil and other parts 
and particulars thereof, for want of needful and neceſſary repair- 
ing, amending, and upholding the ſame, and the drains, &c. of 
and belonging to the ſaid demiſed premiſes, were ſtopped up and 
obſtructed, filled up and choaked for want of needful and neceſſary 


cleanſing and ſcouging thereof, and all and fingular the gates, 
poſts, pales, &c. thereof were ruinous, proſtrate, broken down, 


and in great decay, for want of needful and neceſſary repairing, 
&c. thereof, and ſo from thence hitherto hath remained and con- 
tinued, and in particular the ſaid S. J. R. and R. M. ſay, that the 
faid brick wall in the ſaid laſt - mentioned indenture particularly 
mentioned and deſcribed, and called the wharf- wall, was on the 
day and year laſt aforeſaid greatly ruinous and out of repair, &c. 
contrary to the tenor and effect of the ſaid laſt- mentioned indenture 
of leaſe, and of the covenant of the ſaid E. S. and J. P. in that be- 
half made as aforeſaid, to wit, at, &c.: And the ſaid 8, J. R. and 
R. M. in fact further ſay, that whilſt they were fo reſpectively en- 
titled to the ſaid reverſion of and in the ſaid premiſes fo demiſed to 

the ſaid E. S. and J. P. in ſuch parts and proportions thereof as laſt 
aforeſaid, and after the ſaid aſſignment of the ſaid demiſed premiſes to 
the ſaid W. T. as aforeſaid, to wit, on, &c. ; that they the ſaid 
S. J. R. and R. M. at a convenient and ſeaſonable time, in the 
day time, and under and by virtue of the power for that purpoſe 


contained in the ſaid laſt-mentioned indenture, did with work- 


men enter and come into and upon the ſaid wharf, parcel of the 
| faid demiſed premiſes, to view, ſearch, and ſee the ſtate and con- 
dition of the repairs thereof, and upon ſuch entry and view, the ſaid 
wall, called the wharf-wall hereinbefore mentioned, was then and 
there found to be ſo ruinous, &c. for want of needful and neceſ- 
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ſary repairing, amending, and upholcing thereof as aforeſaid, and 
to then and there want repairs, in this, to wit, that the ſaid wall 
then and there required, and it was neceſſary and proper to take 
down and rebuild the fame from the top unto the level thereof; 
whereof and of which faid decay, defect, and want of reparation 
ſo then and there found by them the ſaid 8. J. R. and R. M. as 
aforeſaid, they the ſaid 8. J. R. and R. M. afterwards, to wit, on, 
&c. at, &c. left and gave notice and warning in writing at the 
ſaid demiſed premiſes for the ſaid W. T. and by ſuch notice did 
then and there require him the ſaid W. T. to repair and amend 
the ſaid wall accordingly, and purſuant and according to the afore- 
ſaid covenant of the ſaid E. 8. and J. P. in that behalf made as 


' aforeſaid, within the ſpace of three months then following: Yet 


the ſaid S. J. R. and R. M. in fact further ſay, that the ſaid W. T. 
did not, within the ſaid time or ſpace of three months next after 
the ſaid notice or warning ſo given and left for and to him the ſaid 
W. T. as aforeſaid, repair, amend, and make good the ſaid decay, 
&c. in and as to the ſaid wall, according to the ſaid notice or 
warning, or in any other manner whatſoever, but omitted and 
neglected ſo to do, and on the contrary thereof, continued and 
ſuffered, and permitted the ſaid wall to be, remain, and continue, 
and the ſame ſtill is ruinous, &c. for want of needful, &c. as 
aforeſaid. contrary to the tenor and effect, intent and meaning of 
the ſaid laſt- mentioned indenture of leaſe, and of the covenant of 
the ſaid E. S. and J. P. in that behalf made as aforeſaid, to wit, at, 
& c.; and ſo the ſaid S. J. R. and R. M. ſay, that the ſaid W. T. 
(although often requeſted) hath not kept Witt them the covenant 
made between the ſaid E. S. and J. P. for themfelves and their aſ- 
ſigns, and the ſaid W. R. deceaſed and his aſſigns, but hath bro- 
ken the ſame, and to keep the ſame with the ſaid S. J. R. and R. M. 
hath wholly refuſed, and ſtill refuſes, to the damage of the ſaid 
S. J. R. and R. M. of two hundred pounds; and therefore theß 
briag their ſuit. V. Laws. 


NORFOLK, to wit. R. K. complains of P. B. widow, ad- 
miniſtratrix of all and ſingular the goods and chattels, rights and 
credits, which were of J. B. deceaſed, at the time of his death, 
who died inteſtate, being, &c. in a plea of breach of covenant; 
for that whereas by certain articles of agreement indented, made, 
concluded, and agreed upon in the lifetime of the ſaid J. B. de- 
ceaſed, to wit, on, &c. at, &c. between the ſaid P. B. (by the 
name and deſcription therein mentioned) of the one part, and J. 5. 
T. B. H. G. the ſaid J. B. deceaſed, M. B. W. B. &c. &c. 
(by their ſeveral and reſpective names and deſeriptions therein alſo 
mentioned) of the other part (one part of which ſaid indenture, 
ſealed with the ſeal of the ſaid J. B. the faid-plaintiff now brings 
here into court, the date whereof is the day and year aforeſaid), 
reciting amongſt other things, that whereas, &c. &c. | recite 
ſuch part of the articles as is neceſſary to explain the teltator's 

| | covenant; 


1 . 
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. covenant; then recite the covenants which the teſtator has broken, 
and which are as follow] did for themſelves, &c. jointly, &c. 
and for his heirs, &c. covenant, &c. in manner following, that 
they and every of them, and every of their heirs, &c, ſhould and 
would, on, &c. then next enſuing, and alſo upon each and every 
tenth day of, &c. in every ſucceeding year, during the ſaid term 
of twelve years, well and truly pay, or cauſe to be paid to the 
plaintiff, his executors, &c. the ſun of one ſhilling and ſixpence 
an acre for every acre of land lying in the ſaid pariſh of, &c. which 
he, ſhe, or they, or his, her, or their heirs, &c. on or upon 
any of the ſaid days of payment during the ſaid term, ſhould 
for the year ſeverally take to farm, or have in occupation as 
owner or tenant thereof, and ſo in proportion for any leſs quan- 
tity than an acre; and alſo that for every twenty ſhillings to be 
paid as aforeſaid, as a conſideration for the faid ſhackage, and over 
and above the ſame, they the ſaid J. S. and the others, whoſe hands 


and ſeals were and are to the ſaid articles of agreement ſubſcribed 


and ſet, their heirs, &c. ſhould and would alſo pay to the ſaid 
plaintiff, his executors, &c. yearly and every year, upon the ſeve- 
ral days- above mentioned and appointed for payment of the ſaid 
ſhackage money, ſuch a proportional ſum of money as they ſhould 
at the ſame time pay or be charged with, for every twenty ſhil- 
lings which their reſpective lands in their occupations in the faid 
pariſh ſhould be aſſeſſed at, in, or by the poor rate there, and ſo 
in proportion for any leſs ſum, as by the ſaid articles of agreement, 
relation being thereto had will amongſt other things more ful- 
ly and at large appear: And the. ſaid plaintiff in fact ſays, that the 


ſaid J. B. after the making of the ſaid articles of agreement, and 


during the ſaid term of twelve years therein mentioned, to wit, on, 
&c. died inteſtate, after whoſe death, and during the faid term of 
twelve years, adminiſtration of all and fingular the goods and chat- 
tels, rights and credits, which were of the ſaid J. B. deceaſed, at 
the time of his death, was duly committed to the ſaid defendant, 
to wit, at, &c.: And the faid plaintiff in fact further faith, that 
the ſaid J. B. during the ſaid term of twelve years in the ſaid 
articles of agreement mentioned, that is to ſay, A. D. 1987, and 
from thence until and at the time of his death, had in his occupa- 
tion, as tenant thereof, divers, to wit, ſixty- ſeven acres of the ſaid 
half year land in the ſaid articles mentioned, lying and being in the 
ſaid pariſh of, &c.; and although upon the death of the ſaid J. B. 
the ſaid land and the eſtate and intereſt of him the faid J. B. there- 
in, as ſuch tenant thereof as aforeſaid at the time of his death, 
came to and veſted in the ſaid defendant as ſuch adminiſtratrix as 
aforeſaid; and although the ſaid defendant, as ſuch adminiſtratrix 
as aforeſaid, thereupon entered into and became and was, and 
from thence hitherto hath been and ſtill is, in the occupation 
thereof, as tenant thereof; and although ſhe the ſaid defendant 
hath always ſince the death of the ſaid J. B. occupied and enjoyed 
the ſaid land, freed and diſcharged from the exerciſe of the ſaid 


tiff 


right of common, feeding, ow; * to which the faid plain 
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tiff was ſo entitled as aforeſaid, and hath always uſed and occupied 
the ſame as whole year land, and fed and depaſtured the ſame ac- 
cordingly, purſuant to the terms of the aforeſaid articles of agreement 
in that behalf; and although upon the ſaid tenth day of, &c. to 
wit, at, &c. a large ſum of money of the ſaid ſhackage money, or 
yearly ſum of one ſhilling and ſixpence in the ſaid articles mention- 
ed, to wit, the ſum of five pounds, being at and after the rate of 
one ſhilling and ſixpence an acre, for each and every acre of the 
ſaid half year land fo occupied by the ſaid J. R. and defendant as 
aforeſaid, became and was due, owing, and payable from the faid 
defendant, as ſuch adminiſtratrix as aforeſaid, to the faid plaintiff 
for the then next enſuing year of her occupying the faid lands, as 
ſuch tenant thereof, to wit, the year next enſuing the ſaid tenth 
day of, &c. A. D. 1788: And although he the faid plaintiff hath 
always, from the time of the making of the ſaid articles of agree- 
ment, well and truly performed and fulfilled, all things therein on 
his part and behalf to be performed and fulfilled, according to the 
tenor and effect, true intent and meaning of the ſaid articles of 
agreement, to wit, at, &c.; yet proteſting that the ſaid defendant, 
adminiſtratrix as aforeſaid, ſince the death of the ſaid J. B. hath 
not performed or fulfilled any thing in the faid articles of agree- 
ment contained, on the part and behalf of the ſaid J. B. and his 


adminiſtrators to be performed and fulfilled, the ſaid plaintiff in 


fact faith, that the ſaid defendant did not, upon the ſaid tenth day 
of, &c. A. D. 1788, at, &c. or at any other time, pay to the 
faid plaintiff the ſaid ſum of money ſo on that. day becoming and 
being due and payable to him the faid plaintiff for and in reſpect 
of the ſaid half year land, ſo by her and the ſaid J. B. reſpectively 
occupied as aforeſaid, but omitted and neglected fo to do, and ſuf- 
fered and permitted the ſame to become and be, and the ſame ftill 
is in arrear, owing, and unpaid to him the ſaid plaintiff, contrary 
to the tenor and effect of the ſaid articles of agreement, and of the 
ſaid covenant of the ſaid J. B. in that behalf made as aforeſaid, to 
wit, at, &c.: And the ſaid plaintiff in fact further faith, that al- 
thou h upon the ſaid tenth day of, &c. in the ſaid year 1788, the 
faid defendant paid, and was then and there rated, aſſeſſed, and 
charged to the poor in and of the ſaid pariſh of, &c. for and in re- 
ſpect of the ſaid lands ſo by her occnpied as aforeſaid, at a certain 
rate, to wit, at the rate of four ſhillings in the pound or for every 
twenty ſhillings; whereof the faid defendant then and there had 
notice: Yet the aid defendant did not upon the ſaid tenth day of, 
&c. in the year 1788 aforeſaid, or at any other time, pay, or 
cauſe to be paid to the ſaid plaintiff, over and above every twenty 
ſhillings ſo by virtue of the ſaid articles to be paid for the faid 
ſhackage therein mentioned as aforeſaid, ſuch a proportional ſum 
of money as ſhe the ſaid defendant ſo at that time paid and was 
charged with, for every twenty ſhillings which the faid lands fo 
then in her occupation as aforeſaid were then and there aſſeſſed at 
in and by the poor rate there as aforefaid, but then and there whol- 
ly refuſed and neglected ſo to do, and a large ſum of money, to 
q wit, 
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wit, the ſum of twenty ſhillings, is Rill wholly due, in arrear, and 
- unpaid from the ſaid defendant as ſuch adminiſtratrix as aforeſaid, 
fargodia relpe of ſuch proportional payments aforeſaid fo the ſad 
Pla. 


aintiff for the faid year of the ſaid term of twelve years in the ſaid 
articles mentioned next enſuing the ſaid tenth 155 of, &c. in the 
year 1788 aforeſaid, contrary to thę tenor and effect, true intent 
and W of the ſaid articles af agreement, and of the ſaid cove- 
nant of the | | 
&c.: and ſo the faid plaintiff ſaith, that the ſaid defendant, ad- 
miniſtratrix as aforeſaid, hath not kept with him the ſaid plaintiff 


the covenant ſo made by the ſaid J. B. for himſelf and his admini- 


ftrators as aforeſaid, but hath broken the ſame, and to keep the 
ſame with the ſaid plaintiff ſhe the ſaid defendant, adminiſtratrix 
as aforeſaid, hath hitherto wholly neglected and refuſed, and ſtill 
refuſes. Damage. Suit. Pledges. | 

5 | V. LAwWEs. 


Firſt, Non ef fadtum; ſecond, and for further plea as to the Plea, performs 
faid breach of covenant firſt above aſſigned, the ſaid defendant, by ance, | 


leave of, &c. actio non; becauſe ſhe ſays, that ſhe the ſaid defend- 
ant, on the ſaid tenth day of, &c. A. D. 1788, at, &c. did well 


and truly pay to the faid plaintiff the ſum of one ſhilling and ſix- 


pence an acre for every acre of half year land lying in the ſaid pariſh 
of, &c. which ſhe upon the ſaid tenth day of &c. in the year laſt 
aforeſaid, did for the year then enſuing take to farm or had in 
occupation as owner or tenant thereof, and fo in proportion for 
any leſs quantity than an acre, according to the form and effect of 
the faid articles of agreement, and of the covenant of the ſaid J.B. 
therein in that — contained; and of this the faid defendant puts 


aid J. B. in that behalf made as aforeſaid, to wit, at, 


herſelf upon the country, &c.: And for further plea as to the ſaid breach 3d Plea, 


of covenant laſtly above aſſigned, the ſaid defendant by like leave, &c. 
actio non; becauſe ſhe ſays, that the ſaid defendant, on the ſaid tenth 
day of, &c. A. D. 1788, at, &c. did pay to the ſaid plaintiff over and 
above every twenty thillings, ſo by virtue of the ſaid articles to be 
paid for the ſaid ſhackage therein mentioned, ſuch a proportional 
ſum of money as ſhe was at that time charged with or paid for 
every twenty ſhillings which the lands in her occupation in the 
ſaid pariſh were aſſeſſed at in or by the poor rate there, and ſo in 
proportion for every leſs ſum, according to the form and effect of 

the ſaid articles of agreement, and of the covenant of the ſaid J. B. 
therein in that behalf mentioned ; and of this the ſaid defendant 


puts herſelf upon the country, &c. : And for further plea &c. &c. 4th Plea, 


[A plea of ſet off for goods fold. ] 
f N S. LE BLANC. 


Ms. Lawzs drew the replication to that plaintiff was not indebted to defend- 
the laſt plea by adding the ſimiliter to the ant in modo et forma as defendant hath in 
three Grit pleas and replying to the latt, his laſt plea alledged. 
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Declaration by MIDDLESEX, to wit. Samuel Lindrell, late of, &c. af. 
aſſignee by pur- ſignee of W. A. and P. A. was ſummoned to anſwer James 
eee of Thobald, affignee of H. N. and S. his wife, in a plea that the 
ne a. {aid defendant keep with him the ſaid plaintiff the covenants made 
gainſt aſſignee between the ſaid H. N. and S. his wife, and the faid W. A. and 
of leſſee, for P. A. according to the force, form, and effect of a certain inden- 
non-payment of tyre thereof made between the (aid H. N. and S. his wife, and 
— vie ding the ſaid W. A. and P. A. and thereupon the ſaid plaintiff, by A. B. 
up premiſes out his attorney, complains, that whereas before and at the time of 
of repair, the making of the indenture of leaſe hereafter mentioned to have 
ploughing op been made by the ſaid H. N. and S. his wife, to the ſaid W. A. 
_ CO 'half and P. A.; the faid H. N. and S. his wife were jointly ſeiſed, to 
— - 2 Wit, in their demeſne as of freehold, for the term of their natural 
lage marſhes and lives, and the life of the ſurvivors of them, with reverſion in fee, 
marſh ground, to wit, to the heirs of the ſaid S. if ſhe died without leaving iſſue 
whereby, &c.'of her body by the ſaid H. N. lawfully begotten, of and in the ſe- 
3 ad wife YEral premiſes hereinafter mentioned to have been demiſed by them 
ſciſed for lives the faid H. N. and S. to the ſaid W. A. and P. A. and being fo 
and ſurvivor, thereof ſeiſed by a certain indenture made the, &c. at, &c. be- 
with reverſion between the ſaid H. N. and S. his wife, by the names of, &c. (the 
e 5 TY counterpart, &c. profert in curia) the (aid H. N. and S. his wife, 
* withour 2. in conſideration, &c. did demiſe, &c. (recite the indenture as far 
ſve, &c. &c. &c. a8 the end of covenants, in which you affign breaches, and then go 
| Leaſe to W. A. on as follows): And the ſaid plaintiff further ſays, that by a cer- 
aud P. A. grant tain indorſement made on the back of the aforeſaid recited inden- 
| _ — of leaſe, at the time of the eyecution of the aforeſaid inden- 
the leaſe, ture of leaſe the ſaid H. N. and S. his wife did conſent, &c. (here 
recite the indorſement, and then go on as follows), as by the ſaid 
recited indenture and indorſement ſo therein made as aforeſaid, re- 
lation being thereunto had, may amongſt other things more fully 
Leſſees enter, and at large appear; by virtue of which ſaid demiſe they the ſaid 
W. A. and P. A. afterwards, to wit, on, &c. at, &c. entered 
into all and ſingular the faid demiſed premiſes, with the appur- 
were poſſeſſed. tenances, and were thereof poſſeſſed for the ſaid term to them 
thereof demiſed as aforeſaid, the reverſion thereof, with the ap- 
purtenances belonging, to the ſaid H. N. and S. his wife; and 
the ſaid H. N. and &. being ſo ſeiſed of the ſaid reverſion, with 
the appurtenances, and the ſaid W. A. and P. A. being ſo poſ- 
ſeſſed of the ſaid demiſed premiſes, with the appurtenances as 
H. N. dies, wiſe aforeſaid, he the ſaid H. N. to wit, on, &c. at, &c. died, and 
ſurviving ne the ſaid 8. N. ſurvived him, by means whereof the ſaid S. N. be- 
* came ſolely ſeiſed of the ſaid reverſion, with the appurtenances, to 
wit, for the term of her natural life, with ſuch reverſion in fee, 
and the ſaid 8. N. being ſolely ſeiſed, ſhe the ſaid S. N. afterwards 
and whilſt the ſaid W. A. and P. A. were poſſeſſed of the ſaid de- 
miſed premiſes, with the appurtenances, to wit, on, &c. at, &c. 
She dies with · died ſo ſeiſed of the ſaid reverſion, with the appurtenances, with- 
out iſſue. out leaving any iſſue, of her body lawfully begotten by the faid 
H. N. upon whoſe death the ſaid reverſion of the ſaid demiſed 
5 © premiſes, 


* 
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premiſes, with the appurtenances, deſcended and came ts B. J. Deſcent of the 
and M. J. wife of P. J. formerly M. J. as heirs at law of the ſaid 7*v<rfionto B. J. 
8. N.; by means whereof the ſaid B. J. M. J. and M. his wife, in ne OE 2 Fang 
right of the ſaid M. became and were ſeiſed in their demeſne as gc. ; 

of fee, of and in the ſaid reverſion with the appurtenances, to f J. . I. and 
wit, at, &c.: And the ſaid plaintiff further ſays, that the ſaid M. in right of 
P. J. and M. his wife, and B. J. being ſo reſpectively ſeiſed of the M. his wife, be- 
faid reverſion, with the appurtenances as aforeſaid, and the ſaid came ſeiſed, &c, 
W. A. and P. A. being fo poſſeſſed of the ſaid demiſed premiſes, “. 

with the appurtenances as aforeſaid, afterwards, to wit, on, &c. 

a marriage was intended to be had and ſolemnized between the Recitalofa mar- 
ſaid B. J. and one W. W. R.; and thereupon afterwards, to wit, 7ig< intended to 
on, &c. by a certain indenture of bargain and ſale then and there yo 2 N 
made between the ſaid B. J. of the one part, and R. R. and J. Q. W. J, R. 

of the other part (one part of which ſaid indenture, &c. &c.) 1. f. for a vear 
the ſaid B. J. for the conſiderations therein mentioned, bar- between 3 : 
gained and ſold one undivided moiety of the faid reverſion, with and R. R. and 
the appurtenances (amongſt other things) to the ſaid R. R. and J. Co an un- 
J. Q to have and to hold the ſame unto the ſaid R. R. and J. Q. vided moiety 
their executors, &c. from the day next before the day of the date of ne 
the ſaid-indenture of bargain and ſale, for and during, and unto the 

full end and term of one whole year from thence next enſuing, and 

fully to be complete and ended, as by the ſaid indenture of bar- 

gain and fale, relation heing thereto had may more fully appear ; 

by virtue of which ſaid indenture of bargain and ſale, and by force 

of the ſtatute made for transferring uſes into poſſeſſion, the ſaid | 
R. R. and J. Q. became and were poſſeſſed of the ſaid undivided e 7 * 
moiety of the ſaid reverſion, with the appurtenances, for the ſaid ae v kane 
term to them thereof granted as aforeſaid, the further reverſion verſion for one 
thereof, with the appurtenances, belonging to the ſaid B. J. and year the rever- 
his heirs and aſſigns; and being ſo thereof poſſeſſed, and the ſaid ſion in B. J. 
further reverſion thereof, with the appurtenances, belonging as 

aforeſaid, afterwards, to wit, on, &c. by a certain indenture of 

releaſe guadrupartite then and there made between the ſaid pete from 
W. W. R. of the firſt part, the ſaid R. J. of the ſecond part, B. J. of the | 
the ſaid R. R. and J. Q. of the third part, and J. J. and A. H. moiety to R. R. 
of the fourth part (the one part of which ſaid laſt- mentioned in- and J. Q. 
denture, ſealed with the ſeals of the ſaid W. W. R. and R. J. 

he the ſaid plaintiff, &c. &c. reciting the ſaid intending mar- 

Triage), ſhe the ſaid B. J. with the conſent of the ſaid W. W. R. 

teſtified by his being a party to and executing the ſaid indenture 

releaſed the ſaid further reverſion of the ſaid undivided moiety, 

with the appurtenances (amongſt other things), to the ſaid R. R. 

and J. Q. to have and to hold the ſame to the ſaid R. R. and 

J. Q. their heirs and aſſigns, to ſuch uſes, upon ſuch truſts, and 

for ſuch purpoſes as are in the ſaid indenture in that behalf ex- 

preſſed, and amongſt others, from the time of the ſaid marriage 
taking effect, in truſt for the ſaid W. W. R. for and during the term In truſt for 
of his natural life, but ſubject to a certain proviſo therein contained, W. W. R. ſub- 


a : ject to a proviſo, 
whereby it was e and between the parties thereto, ating 66 
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that the ſaid R. R. and J. Q. with the conſent of the ſaid. 

W. W. R. and B. might ſell and diſpoſe of the ſaid undiyided 

moiĩety of the ſaid reverſion, with the appurtenances, for the beſt 

price that could be got for the ſame, as by the ſaid indenture of 

Lreleaſe, relation being thereto had may more fully appear; by 

means whereof, and by force of the ſtatute made for the tranſ- 

2 ferring of uſes into poſſeſſion, the ſaid R. R. and J. Q: after 
8 J. Q wards, to wit, on, &c. became and were ſeiſed in their demeſe, 
as of fee of and in the ſaid undivided moiety of the ſaid reverſion, 

with the appurtenances, as aforeſaid, with power to ſell the 

be. ſame as aforeſaid: And the ſaid plaintiff further faith, that after- 

eween W.W.R. Wards, to wit, on, &c. the faid intended marriage between 
and B. J. the ſaid W. W. R. and R. J. took effect, and was had and ſo- 
| lemnized, to wit, at, &c.: And the faid plaintiff. further ſaith, 

that the ſaid R. R. and J. Q. being ſo ſeiſed of one undivided 

moiety of the faid reverſion, with the appurtenances as aforeſaid, 

with power to ſell the ſame as aforeſaid; and the ſaid P. J. and 

M. his wife, in right of the ſaid M. being ſo ſeiſed of the faid 

other undivided moiety of the faid reverſion, with the appurte- 

nances as aforeſaid, afterwards, to wit, on, &c. by a certain 

Indenture be” indenture then and there made between the ſaid P. J. and M. his; 

3 and &. of the one part, and M. S. of, &c. of the other part (one 

M. S. and cove- part of which ſaid indenture, ſealed, &c. &c. the ſaid P. J. did 

nant to levy a covenant, and the ſaid M. did conſent and agree to acknowledge 

fine to M. S. &c. and e the ſaid M. S. and his heirs, Ny fur connuſance de 

droit, &c. of all the ſaid undivided moiety of the ſaid reverſion, 

with the appurtenances, by the deſcription in the ſaid indenture 

ſpecified, which ſaid fine it was thereby declared ſhould be and 

enure to and for the proper uſe and behoof of the ſaid M. S. his 

heirs and affigns for ever, in truſt ro and for the only proper 

For the uſe of uſe and behoof of the ſaid P. J. his heirs and affigns : And the ſaid 

the = On J plaintiff further faith, that afterwards, in Michaelmas term, in, 
1 1 hal &c. in the court of our lord the now king, before the then juſ- 
heirsand affigns, tices of the bench at Weſtminſter, in the county of Middleſex, a 
&c. certain fine ſur connuſance de droit was levied in due form of 
Fine levied. Jaw, in purſuance of the faid indenture made by the ſaid P. J. and 
: M. his, &c. to the ſaid M. S. of the faid undivided moiety of the 
faid reverſion, with the appurtenances, to wit, at, &c. ; by means 

whereof the ſaid P. J. afterwards, to wit, on, &c. became and 

was ſeiſed in his demeſne as of fee, of and in the ſaid undivided 

moiety of the reverſion, with the appurtenances, and being ſo 

thereof ſeiſed, and the faid R. R. and J. Q. being fo ſeiſed of the 

faid other undivided moiety of the ſaid reverſion, with the appur- 

tenances as aforeſaid, with power to ſell the ſame as aforeſaid ; 

and the faid W. A. and P. A. being ſo poſſeſſed of the ſaid de- 

miſed premiſes, with the appurtenances, for the term to him 

| Ty thereof demiſed as aforeſaid, the ſaid P. J. afterwards, to wit, on, 
P. J. dies, &c. died fo ſeiſed of and in the ſaid undivided moiety of the 

ſaid reverſion, with the appurtenances, upon- whoſe death the ſame 

| deſcended and came unto J. P. J. his only fon and m at 

E ; W, 
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law, an infant under the age of twenty-one years, to wit, of the leaving iſſue 
age of ſixteen years, to wit, at, &c.; and the ſaid J. P. J. R. R. J. P. J. his heir 
and J. Q: being ſo reſpectively ſeiſed, and the ſaid W. A. and 1 YON: 
P. A. being ſo poſſeſſed of the ſaid demiſed premiſes as aforeſaid *"? © 

for the ſaid demiſed term, the ſaid P. A. afterwards, to wit, on, P. A. one of 
&c. died ſo poſſeſſed, and the faid W. A. then and there the leſſees, dies, 
ſurvived him, and the ſaid W. A. then and there ſurvived him and = other _ 
became ſolely poſſeſſed of the ſaid demiſed premiſes, with the ap- folely poftelfed, 
purtenances, for the then reſidue and remainder of the ſaid term &c. &c. &c. 
demiſed, to wit, at, &c. and being fo ſolely poſſeſſed for the term 
aforeſaid, and demiſed aforeſaid, and the faid I. P. J. being ſo ſeiſed 
of one undivided moiety of the ſaid reverſion, with the appurte- 
nances, and the faid R. R. 4 Q: being fo ſeiſed of the ſaid 
other undivided. moiety of the ſaid reverſion, with the appurte- 
nances aforeſaid, with power to ſell the ſame as aforeſai) after- 
wards, and whilſt the ſaid W. A. was poſſeſſed of the ſaid demiſed 
premiſes, with the appurtenances, for the time aforeſaid ſo demiſ- 
ed as aforeſaid, to wit, at a parliament of our ſovereign lord the 
now king, holden at Weſtminſter, in the county of Middleſex, b 
prorogation in, &c. and in the ſixth year of his reign, intituled, 
« An Act, &c. (ſet forth the title of the verbatim), An act of par- | 
reciting (among other things), that the ſaid W. W. R. and P. J. ment i ap- * 
in and an agreement in writing, bearing date, &c. contracted to (ell for the uſe 
with the faid plaintiff for ſale of the ſaid farm and premiſes, at, of J. P. J. 
&c. in, &c. (being the premiles aforeſaid, with the appurtenances) Reciting an 
at and for the price or ſum of one thouſand pounds, to be paid on agreement be- 
or before Chriſtmas then next, and the purchaſer to hold the pre- *ween W. W R. 
miſes from Michaelmas day next enſuing the date of the aforeſaid 5 5 45 5 up 
written agreement: And whereas alſo reciting that the ſaid P. J. phaintiff. 
departed this life on, & c. before the ſaid agreement with the p . died before 
ſaid plaintiff was carried into execution; and alſo reciting the nd agreement 
deſcent of an undivided moiety of the reverfion, with the was carried into 
appurtenances, to the ſaid J. P. fs the only ſon and heir of the execution. 
ſaid P. J. ſubject to the ſaid contract for ſale with the faid plain- ng nch 
tiff being carried into execution; and alſo reciting, that the ſaid CO e, 
JF: Pa his attaining the age of twenty-one years, would : 
have a power and abſolute right to ſel] and diſpoſe of the inheri- That J. P. J. 
tance in fee- ſimple of the ſaid undivided moiety of the ſaid rever- when of age, 
ſion in the premiſes aforeſaid, with the appurtenances: It Would have 
was by the ſaid act enacted, that the aforeſaid undivided moiety or 1 N 

half part of and in the ſaid demiſed premiſes (amongſt other ſuch moiety, 
things), with the appurtenances, to wit, the ſaid undivided moiety 

of the reverſion aforeſaid, with the appurtenances, with their and 

every of their rights, members, and appurtenances, and the rever- 

ſion and reverſions, and remainder and remainders, yearly and other 

rents, iſſues, and profits thereof, and every part and parcel there- 

of, and all the legal and equitable eſtate, right, and title, veſted 
or contingent intereſt, property, poſſeſſion, claim and demand 

whatſoever of them the faid M. S. and J. P. J. or of any perſon 

or perſons for them or any of them, of, into, and out of the ſame 

| here- 
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hereditaments and premiſes, or any of them, or any part or parcel , 
ſhould be veſted thereof, ſhould from and after, &c. be ſettled upon and veſted in the 
in F. F. and I F. ſame, were thereby from thenceforth ſettled upon and veſted in F. F. 
co 1 of, &c. and J. F. of, &c. their heirs and aſſigns, to the uſe and behoof 
Doris, wa of them the faid F. F. and J. F. their heirs and affigns for ever upon 
payment, &c. truſt, that they the ſaid F. F. and J. F. and the ſurvivor of them, 
ſell to plaintiff, and the heirs of ſuch ſurvivor, ſhould and would, upon payment of 
&c, a moiety or half-part of the ſaid ſum of one thouſand pounds by 
the ſaid plaintiff, his heirs, executors, or adminiſtrators, or in 
caſe he or they ſhould decline and not proceed in the ſaid pur- 
chaſe, then upon payment of a moiety of the ſum of one thou- 
ſand pounds, or any greater ſum or ſums of money by any other 
zerſon or perſons, who with the approbation of the ſaid 
M. J. during her life, ſhould agree to purchaſe the heredita- 
ments and premiſes ſo agreed to be purchaſed by the ſaid plaintiff 
as aforeſaid unto the faid F. F. or J. F. or ſurvivor of them, or 
the heirs, executors, or adminiſtrators of ſuch ſurvivor, for the 
purpoſes thereinafter mentioned, by good and ſufficient convey- 
ances and aſſurances in the law, convey and aſſure the aforeſaid 
undivided mojety or half- part of and in all and every the aforeſaid 
hereditaments and premiſes thereinbefore mentioned and deſcribed 
to be ſituate, lying and being in, &c. being the premiſes aforeſaid, 
to wit, the aforeſaid undivided moiety, &c. and contracted for 
and agreed to be purchaſed by the faid plaintiff as aforeſaid, with 
their and every of their rights, members, and appurtenances, and 
the fee - ſimple and inheritance thereof unto and to the uſe of the 
* ſaid plaintiff, his heirs and aſſigns, or unto or to the uſe of ſuch 
other perſon or perſons who ſhould contract and agree 
for the purchaſe of the ſame premiſes, and his or their heirs and aſ- 
ſigns reſpectively, as by the ſaid act, relation being thereto had, 
will (amongſt other things) more fully and at large appear: And 
the ſaid plaintiff further faith, that after the making of the ſaid 
act, to wit, on, &c. by a certain indenture of bargain and 
ſale then and there made between the faid R. R. J. Q. F. F. and 
J. F. (with their reſpective additions) of the one part, and the 
ſaid plain: iff of the other part (one part of which ſaid, &c.) the 
ſaid R. R. J. Q. J. F. and J. F. for the conſiderations therein 
mentioned, bargained and ſold the whole of the aforeſaid reverſion 
of and in the aforeſaid premiſes, with the appurtenances (amongſt 
other things) to the ſaid plaintiff, to have and to hold the ſame 
unto the ſaid plaintiff, his executors, adminiſtrators, and aſſigns, 
from the day next before the day of the date of the ſaid inden- 
ture of bargain and ſale, for and during, and unto the full end and 
term of one whole year from thence next enſuing, and fully to be 
complete and ended, as by the ſaid indenture of bargain and ſale, 
(relation being thereto had) may more fully appear; by virtue of 
which ſaid indenture of bargain and ſale, and by force of the 
Plaintiff poſſef.. ſtatute, &c. the ſaid plaintiff became and was poſſeſſed of the whole 
ſed fer a year, of the ſaid reverſion, with the appurtenances, for the ſaid term to 


him thereof granted as aforeſaid, the further reverſion _—_— 
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with the appurtenances, belonging to the ſaid R. R. J. Q. F. F. 

and J. F. and their heirs and aſſigns, and being fo poſſeſſed thereof, 

and the ſaid further reverſion thereof, with the appurtenances, 

belonging as aforeſaid; and the ſaid W. A. being fo poſſeſſed of 

and in the faid demiſed premiſes, with the appurtenances as afore- 

ſaid, afterwards, to wit, on, &c. by a certain indenture of re- 

leaſe then and there made between R. R. and J. Q. of the Releaſe to plain- 

firſt part, the ſaid W. W. R. and B. his wife of the ſecond part, tiff from truſ- 

F. F. and J. F. of the third part, and the faid plaintiff of the tee. : 

fourth part (the one part of which, &c.) for and in conſideration 

of the ſum of five hundred pounds of lawful, &c. he the ſaid R. R. 

and J. Q. with the conſent of the ſaid W. W. R. and B. his 

wife, teſtified as therein is expreſſed, and alſo in conſideration of 

the ſum of five hundred pounds of like lawful, &c. to the ſaid 

J. F. and J. F. making together one thouſand pounds in hand, 

well and truly paid by the ſaid plaintiff at or before the enſealing 

and delivery of the faid indenture of releaſe, and for the conſide- 

rations therein mentioned, they the ſaid R. R. and J. Q. by the 

conſent, approbation, and direction of the ſaid W. W. R. and B. 

his wife, -teſtified as therein is expreſſed, and alſo the ſaid F. F. 

and J. F. releaſed, and the ſaid W. W. R. and B. his wife con- 

firmed the ſaid further reverſion, with the appurtenances (amongſt 

other things) to the ſaid plaintiff, to have and to hold the ſame unto 

the ſaid plaintiff, his heirs and aſſigns to the only proper uſe and 

behoof of the ſaid plaintiff, his heirs and aſſigns for ever, as by the 

ſaid indenture of releaſe, relation being thereto had may (amongſt Plaintiff ſeiſed 

other things) more fully appear; by means whereof, and by the in fee. 

force of the ſtatute, &c. the ſaid plaintiff became and was, and 

ſtill is ſeiſed in his demeſne as of fee of and in the ſaid rever- 

ſion, with the appurtenances, to wit, at, &c.; and being ſo ſeiſed, 

and the ſaid W. A. being ſo poſſeſſed of and in the ſaid demiſed 

premiſes, with the appurtenances, as aforeſaid, for the term afore- 

laid, afterwards, to wit, on, &c. all the eſtate, right, title, term 

of years then to come and unexpired, property, intereſt, claim, 

and demand whatſoever of him the ſaid W. A. of, in, and to 

the ſaid demiſed premiſes, with the appurtenances, by aſſign- 

ment thereof, then and there legally made, came to, an 

veſted in the ſaid defendant; whereby the ſaid defendant after- 

wards, to wit, on, &c. entered into the ſaid demiſed premiſes, Defendant peſ- 

with the appurtenances, and was thereof poſſeſſed for the reſidue ſeſſed for the 

of the ſaid term of twenty-one years then to come and unex- eudue of the 

pired, the reverſion thereof, with the appurtenances, belonging 8 

to the ſaid plaintiff and his heirs; and being ſo thereof poſſeſſed, 

and the ſaid reverſion, with the appurtenances, belonging to the pefendant con- 

ſaid plaintiff as aforeſaid, he the faid defendant continued fo tinues in poſ- 

poſſeſſed of the ſaid demiſed premiſes, with the appurtenances, ſeſſion to the end 

until the end, determination, and expiration of the ſaid term of the term. 

of twenty-one years, which ſaid term, by courſe of time, ended, | 

determined, and expired on, &c. according to thè ſtile: and com- 

putation of time now uſed within this kingdom, being the feaſt 

of, &c. according to the old ſtile, &c. at the time of the making 
| X | the 


Premiſes come 
to defendant by 
aſſignment. 
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the ſaid indenture of leaſe, to wit, at, &c.; and although he the 

faid plaintiff always, from the time of the making the faid inden- 

ture of releaſe from the faid R. R. J. Q. W. W. R. and B. his 

wife, F. F. and J. F. to the plaintiff, until the end and determi- 

nation and expiration of the ſaid term of twenty-one years, 

well and truly performed all- and ſingular the covenants, mat- 

- ters, and things contained in the ſaid indenture of leaſe fo made by 

the ſaid H. N. and S. his wife, unto the ſaid W. A. and P. A. 

on the part and behalf of the ſaid H. N. and S. his wife, and 

their aſſigns, to be performed and fulfilled according to the force 

| and effect of the ſaid indenture, and of the covenants of the ſaid 

Proteſtation that H. N. and S. his wife in that behalf, to wit, at, &c.; yet 

the detencant proteſting that the ſaid defendant, fince the aſſignment made to 

* 1% P him as aforeſaid, has not performed or fulfilled any thing in the 

8 faid indenture of leaſe made by the ſaid H. N. and S. his wife un- 

to the ſaid W. A. and P. A. and their aſſigns, to be performed 

1ſt breach, non- and fulfilled according to the force and effect of the ſaid inden- 

payment of rent. ture, the ſaid plaintiff in fact faith, that twenty-one pounds of the 

If a good breach ſaĩd yearly rent or ſum of forty-two pounds (payable the laſt 

85 — year of the ſaid demiſed term) for the laſt half- year of the ſaid de- 

1 miſed term, ended on the firſt day of, &c. according to the old 

Wi. Ent. 120. ſtyle, &c. &c. being the tenth of, &c. in that year, according to 

the new ſtyle, &c. &c. to wit, at, &c. became due and owing from 

the ſaid defendant to the ſaid plaintiff, and Rill are in arrear and 

unpaid, contrary to the form and effect of the ſaid indenture of 

wy... leaſe ſo made between the faid H. N. and S. his wife, and the 

ſaid W. A. and P. A. and of the covenants aforeſaid of the ſaid 

W. A. and'P. A. in that behalf made as aforeſaid, to wit, at, &c. 

ad breach, pre- And the faid plaintiff further ſays, that after he became ſeiſed of 

; 8 e the ſaid term of the ſaid premiſes, with the appurtenances, and 

4 buildings, after the ſaid aſſignment to the ſaid defendant, to wit, on, &c. the 

c. ſaid capital meſſuage mentioned in and demiſed by the ſaid laſt- 

mentioned indenture of leaſe, and the barns, ſtables, &c. thereto 

belonging, parcel of the ſaid demiſed premiſes, were out of repair, 

ruinous, and in great decay in the walls, floors, beams, joiſts, 

and other timbers thereof, and in the roofs, tilings, flatings, 

thatchings, and coverings thereof, and in the ceilings, wainſcot - 

ings, doors, door-caſes, windows, window-frames, and pavements 

; | thereof, for want of needful ang neceſſary repairing and amend- 

'Prains belong- ing thereof, and the drains, gutters, and watercourſes thereof 
ing to ile ſame, were ſtopped up, filled, and choaked up for want of needful and 

hedees, cc. neceſſary cleanſing and ſcouring thereof, and all and ſingular the 

my hedges, &c. &c. of and belonging to the lands, parcel of the ſaid 

premiſes, with the appurtenances, were ruinous, proſtrate, broken 

down, rotten, and in great decay for want of needful and neceſſary 


Performance by 


— 


Breach for want of repairs in the con- dent, is certainly the beſt, for upon the 
dition of the covenant is ſufficient, Lut. defendant's general plea, the plaintiff 
329 ; but ſee 1. Bac. 543. and the way would ſtill be bound to deſcend to parti- 
there mentioned agreeing with the prece - culars, Cro. Jac. 170. 7 
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repairing and amending thereof, and all and ſingular the ditches 
drains, and watercourſes in and belonging to the ſaid land were 
filled and choaked up with filth, mire, dirt, and rubbiſn, for want 
of needful and neceſſary cleanſing and ſcouring thereof, although the 
ſaid plaintiff was always, after he became ſeiſed of the ſaid premiſes, 
and during the continuance of the ſaid leaſe, ready and willing to al- Plaintiff ready 


low, to and for him the ſaid defendant, ſufficient rough timber ©? allow rough 
timber as far as 


for the purpoſe of repairing and amending the defects aforeſaid, the fame could 

as far as the ſame could be found on the premiſes, to be taken by be found on the 
the aſſignment of the ſaid plaintiff, according to the tenor of the premiſes, to be 

ſaid indenture of leaſe ſo made by the faid H. N. and S. his wife taken by afſign- 

to the ſaid W. A. and P. A. and the ſaid ſeveral premiſes ſo being 

out of 'repair, ruinous, and in decay, foul, choaked up, ſtopped 

up and obſtructed for want of needful and neceſſary repairing, 

amending, cleanſing and ſcouring thereof, he the ſaid defendant 

ſuffered and permitted the ſame to be and continue out of re- permitted the 
pair, ruinous, and in great decay, foul, choaked up, and obſtruct- fame tocontinue 
ed from 'thence until the end and expiration of the faid demiſed Out of repair; 

term, and at the end and expiration thereof, left and yielded up yielding up the 

the ſame-premiſes to the ſaid plaintiff ſo out of repair, &c. con- ſame out of te- 
trary to the tenor and effect of the ſaid indenture of leaſe, and 

of the aforeſaid covenant of the ſaid W. A. and P. A. made in 

that behalf as aforeſaid, to wit, at, &c.: And the ſaid plaintiff 

further faith, that the ſaid defendant, after the ſaid plaintiff fo be- 

came ſeiſed, and after the ſaid aſſignment to the ſaid defendant, 

and during the continuance of the aforeſaid term in one year, to 3d breach, for 

wit, on,'&c. ploughed up, broke up, and converted into tillage, Plougbing above - 
and in that year, to wit, in, &c. had and uſed in tillage above Roy . 

and more than one-half of the lands demiſed by the ſaid indenture pi mg en S 

made between, &c. as aforeſaid, to wit, fifteen acres over and five pounds an 
above the one-half of the ſaid lands; by means whereof, and ac- acre accrued. 
cording to the tenor of the ſaid laſt- mentioned indenture, and of 

the ſaid covenant of the ſaid W. A. and P. A. by them in that 

behalf made as aforeſaid, a further rent, to wit, a rent or ſum of 

ſeventy-five pounds, being at and after the rate of five pounds an 

acre for every acre of the ſaid fifteen acres. of land ſo ploughed, 

&c. payable from the ſaid detendant to the faid plaintiff, and that 

the ſaid laſt-mentioned rent ſo becoming payable as aforeſaid, ſe- 

venty- five pounds for the ſaid fifteen acres of land ſo ploughed, 

&c. did on, &c. (according to old ſtyle aforeſaid), in, &c. being 

the tenth, &c. in the year (according to new ſtyle aforeſaid), at 

and on that feaſt - day, &c. become due and payable from the ſaid 

defendant to the ſaid plaintiff, and the ſame is ſtill in arrear and 

unpeid, &c. (as before): And the ſaid plaintiff further faith, that 3 

the ſaid defendant, after the ſaid plaintiff ſo became ſeiſed as afore- ere 3 

ſaid, &c. (as before), to wit, on, &c. dug up, ploughed up, broke than eight acres 
up, and coverted into tillage, divers, to wit, fifteen acres of the ſaid of marſh ground 

| marſhes and marſh ground, excluſive of all over and above the mentioned inthe 
ſaid eight acres mentioned in the ſaid indorſement ſo made on the RY 
ſaid laſt-mentioned indenture of leaſe; by means whereof, and ” 

e | according 
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according, &c. (as in the third breach): (a) And ſo the faid 
plaintiff faith, that the ſaid defendant (although often requeſted, 
&c.) hath not kept the ſaid covenant ſo made by the ſaid W. A. 
and P. A. with the faid H. N. and S. his wife as aforeſaid, with 
him the ſaid plaintiff, but hath broken the ſame, and to keep the 
fame with him the ſaid plaintiff hath hitherto wholly refuſed, and 
ſtill refuſes ſo to do, to wit, at, &c. ; wherefore the ſaid plaintiff 
ſaith he is injured, &c. &c. &c. | J. MorGan. 


_ (a) Not abſolutely neceffary, 4. Bac. 18. 


Declaration on CUMBERLAND, //. John Pitt v. Joſeph Smith: for 
| 3 . that whereas by certain articles of agreement made, concluded, 
E ee don. and agreed upon the tenth day of October, A. D. 1775, to wit, 
fideration that at, &c. in, &c. between ſaid plaintiff of the one part, and ſaid 
de ſendantſhould defendant of the other part (one part of which articles, ſealed 
lay upon the the ſeal of ſaid defendant, and bearing date the day and year, &c. 
een er he be ſaid plaintiff now brings into court here) he ſaid plaintiff did 
— which {et and to farm- let all his eſtate at, &c. together with the common 
plaint. was to rights and ſheep thereunto belonging (only excepting and reſery- 
allow two ing for his own uſe the parcel of houſes adjoining Waterwood 
pounds £7 ©: which he ſaid defendant then dwelt in, together with the garth 
Paid ic two and coppy) to faid defendant for the term of one year, and ſo on 
pounds, but de for nine years, capable of determination as in ſaid articles is men- 
fendant never tioned, at and under the yearly rent, and ſubject to ſuch allow- 
laid any lime on ances and deductions as is and are in the faid articles in that re- 
the ground. ſpect ſpecified, and faid defendant to enter upon the eſtate the fif- 

| teenth day, &c.; and it was by ſaid articles further agreed, by 
and between ſaid parties thereto, that faid defendant ſhould lay on 
eighty buſhels of lime yearly upon ſaid eſtate (that is to ſay, the 
ſaid eſtate ſo demiſed to him as aforeſaid), only he ſhould be at 
liberty to lay on the laſt years eighty buſhels in any of the years of 
faid term of nine years; and that aid plaintiff ſhould pay two 
pounds ſlerling yearly to laid defendant towards jaid lime, as by the 
faid indenture ot agreement, reference being thereunto had, will 
amongſt other things more fully and at large appear; by virtue of 
which ſaid artic'es of agreement he ſaid detendant, after the mak- 
ing thercof, to wit, on, &c. entered into ſaid eſtate ſo demiſed to 
him as aforeſaid, with the appurtenances, and became and was, and 
from thence hitherto hath been, and till is poſſeſſed thereof, and 
of the ſaid theep belonging thereunto, under and by virtue of 
ſaid articles and the aforeſaid demiſe, to wit, at, &c.; and al- 
though he ſaid plaintiff, from the time of making of ſaid articles of 
agreement, hitherto hath well and truly performed all things contained 
in ſaid articles on his part and behalf to be performed and fulfilled, 
according to the true intent and meaning of ſaid articles, to wit, 
at, &c.; yet proteſting that ſaid defendant hath not performed or 
fulfilled any thing in faid articles contained on his part and behalf 
to be performed and fulfilled ; In fact faid plaintiff faith, that 

| 1 although 
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although ſeven years and more of ſaid term in ſaid articles of agree- 
ment mentioned, and thereby demiſed as aforeſaid, have long ſince 
elapſed; and although he ſaid plaintiff hath, during all ſuch time, 
paid to ſaid defendant the ſum of two pounds flerling yearly towards 
ſaid lime fo by ſaid defendant agreed to be laid on ſaid eſtate ſo to 
him demiſed as aforeſaid, according to the tenor and effect, true in- 
tent and meaning of ſaid articles of agreement ; yet ſaid defendant did 
not yearly, or in any other manner during ſaid ſeven years, or any 
part thereof, lay in or upon ſaid eſtate ſo to him demiſed as afore- 
ſaid, eighty buſhels of lime, according to the tenor and effect of 
| ſaid articles of agreement, or any other quantity of lime whatſo- 
ever, but en the contrary wholly neglected and omitted ſo to ? 

do, and therein wholly failed and made default, and the faid lime 
is ſtill wholly unlaid upon ſaid eſtate, contrary to the tenor and 
effect of, &c. and the covenant of him faid defendant in that 
behalf made as aforeſaid, to wit, at, &c. whereby ſaid eſtate of 
ſaid plaintiff ſo demiſed to faid defendant as aforeſaid, and the foil 
thereof hath been and is conſiderably impoveriſhed and diminiſhed 
in its worth and value, to wit, at, &c. &c. {A 2d Count like 
the firſt; omitting what is in Italic.) Damages fifty pounds. 

5 V. LAwWEsS. 


MIDDLESEX, . Robert Oliver, late of, &c, was ſum- Declaration, 
moned to anſwer unto David Cock, eſquire, in a plea that the leflor againſt 


ſaid Robert keep with him the ſaid D. C. the covenant made be- leſſee, non pay- 


tween the ſaid D. C. and the ſaid R. O. according to the force, . ee 

form, and effect of a certain indenture ſo , made between premiſes, Mm 

the ſaid D. C. and R. O.; for that whereas by a certain indenture tiguous to thoſe 

made the twentieth day of, &c. to wit, at, &c. in, &c, be- demiſed to de- 

tween the ſaid D. C. by the name of D. C. of the pariſh of, &c, fendant, &c. &c. 

eſquire, of the one part, and the ſaid R. O. by the name of R. O. | 

of the pariſh of, &c. ſhoemaker, of the other part (the counter- 

part of which ſaid indenture of leaſe, ſealed with the ſeal of the 

ſaid R. O. he the ſaid D. C. now brings into court here, the date 

whereof is the ſame day and year aforeſaid), the ſaid D. C. for and 

in conſideration of the yearly rent, &c. &c. &c. (here copy the 

leaſe), as by the ſaid indenture (amongſt other things), relation 

being thereto had may more fully and at large appear; by virtue 

of which ſaid indenture of leaſe he the ſaid R. O. afterwards, to 

wit, on, &c. entered into all and ſingular the faid demiſed pre- 

miſes, with the appurtenances, and was and ſtill is thereof poſ- 

ſeſſed, and although the ſaid D. C. always from the time of the 

making of the ſaid indenture of leaſe, hitherto hath well and truly 

performed and fulfilled all things therein contained on his part, &c. 

according to the true intent and meaning of the ſaid indenture; 

yet proteſting that the ſaid R. O. hath not performed or fulfilled 

any thing in the ſaid indenture contained on his part and be- 

half to be performed and fulfilled, he the ſaid D. C. in fact faith, 

that after the making of the aforeſaid indenture of leaſe, and during 

the continuance of the term ſo demiſed as aforeſaid, to wit, _ 
c 
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the feaſt of the Birth of Our Lord Chriſt, in the year 1769; un- 
til the feaſt of, &c. in the year 1772, the back houſes, buildings, 
ground, and premiſes, with the appurtenances, in the ſaid inden- 
ture mentioned, and at the time of the making of the leaſe 
aforeſaid, and from thence hitherto ſtanding and being behind the 
meſſuage or tenement and premiſes by the faid indenture demiſed, 
or agreed to be demiſed, unto the ſaid R. O. belonging to the ſaid 
D T. and for which the faid R. O. according to the tenor of his 
covenant aforeſaid, ought to have paid the parochial taxes, charges, 
aſſeſſments, and impoſitions taxed, charged, aſſeſſed, and impoſed 
thereon, during the continuance of the term aforeſaid, were duly 
and legally taxed, charged, aſſeſſed and impoſed with a certain 
parochial rate or aſſeſſment, to wit, to the rate for tlie relief of the 
poor of the pariſh of, &c. in, &c. (in which ſaid pariſh the ſame 
Premiſes during all the time aforeſaid were ſituate), commonly 
called the poor rate, to wit, at the rate or ſum of fifteen ſhillings 
by the quarter of a year, for three pounds by the year, and that 
on the feaſt-day of the Birth of, &c. a large ſum of money, to wit, 

the ſum of nine pounds of and for the rate aforeſaid, for three years 
then laſt paſt, and ending at the feaſt-day laſt-mentioned, at that 
feaſt in the year laſt aforeſaid, became due and owing for the ſaid 
rate or aſſeſſment ſo made on the ſaid back houſes, and building, 
ground, and premiſes in that behalf before mentioned, and which 
were aſſeſſed. in form aforeſaid, which ſaid ſum of nine pounds 
ought. to have been paid by the ſaid R. O. according to the tenor 
of the aforeſaid indenture, and of his aforeſaid covenant in that 
behalf made as aforeſaid, whereof the ſaid R. O. afterwards, to 
wit, on, &c. had notice, and was then and there requeſted by 
the ſaid D. C. to pay the ſame, to do which he the ſaid R. O. 
then and there and from thence hitherto wholly neglected and re- 
Fuſed, and the ſaid R. O. ſtill refuſes, to pay the ſame or any part 
thereof, contrary to the form and effect of the aforeſaid indenture 
of leaſe, and of the covenant aforeſaid of him the ſaid R. O. in 
that behalf made as aforeſaid'; whereupon he the ſaid. D. C. after- 
.Wards, to wit, on, &c. was forced and obliged to pay the ſaid ſum 
of nine pounds; and ſo the faid D. C. faith, that the ſaid R. O. 
(although often requeſted), by the ſaid D. C. hath not kept his 
ſaid covenant ſo by him made with the ſaid D. C. as aforeſaid, but 
hath broken the ſame, and to keep the ſame with the ſaid D. C. 
he the ſaid R. O. hath hitherto wholly refuſed, and ſtill refuſes 
. Jo to do, to wit, at, &c.; wherefore the ſaid D. C. faith he is in- 
jured, and hath. ſuſtained damage to the value of thirty pounds; 

and thereupon he brings his ſuit,, &c. &c. 
„„ J. Mok Ax. 


LONDON, 


ASSIGNEE or REVERSION. 1 


_. LONDON, . J. V. affignee of V. L. complains of T. M. Declaration in 
being, &c. for that whereas the ſaid V. L. before and at the time covenant by the 
of the making of the indenture of leaſe hereafter mentioned, was ar- eat. 
ſeiſed in his demeſue as of fee of and in the ſeverat premiſes thereby gegendant for 
demiſed to the ſaid T. M. and being ſo ſeiſed by a certain inden leaving pre- 
ture made the ſeventeenth day of, &c. to wit, at, &c. between miſes demiſed to 
the ſaid V. L. of the one part, and the faid T. M. of the other bim out of re- 
Pat 497 part of which ſaid indenture, ſealed with the ſeal of the de HON 
fd T. M. and bearing date the day and year aforeſaid, he the ſaid ... ba Pros” 
L. now brings into court here), the ſaid V. L. for the conſi- plaintiff wasput 
derations therein mentioned, did demiſe, leaſe, ſet, and to farm do great expence 
let unto the ſaid T. M. all that brick meſſuage, tenement, or in repairing, &c. 
dwelling houſe, with the outhouſes, &c. thereunto belonging, 
ſituate, lying, and being on the ſouth fide of Budge-row, in the 
pariſh, &c. abutting eaſt, &c. on the weſt, &c. and ſouth, &c, 
which faid meſſuage or tenement thereby demiſed was, or then 
late was thereby demiſed, was, or late was commonly called or 
known by the name or ſign of the Salutation Tavern, and was 
formerly in the poſſeſſion of William Fall, but then or late of 
J. P. r with all and ſingular erections, buildings, &c. 
whatſoever to ſaid meſſuage or tet ement, yard, and premiſes be- 
fore - mentioned, or any part thereof belonging, or therewith uſu- 
ally held, uſed, occupied, or enjoyed (the ground and ſoil of 
which thereby before demiſed meſſuage, or tenement, yard, and 
premiſes, did contain the meaſures and form mentioned in the 
plan delineated under the faid indenture), and alſo all that brick 
dwelling -bouſe, or tenement, formerly in the poſſeſſion of the faid 5 
W. F. but then or late of the ſaid J. P. his undertenants, or aſ- 
ſigns, ſituate and being in Tower court, in the pariſh, &c. and 
adjoining ſouth to the meſſuage or tenement therein before de- 
miſed, and containing the ſeveral rooms following, that is to 
ſay, one cellar with a door, &c. into the fame from the ſaid court, 
one warehouſe, or room, with ſhutters to the window, and a paſ- 
ſage leading from the ſame into the ſaid tavern, with a door into 
the ſaid court, and a lock and key to the ſame, one large vault,. a 
houſe of eaſement, with a door, &c. to have and to hold the ſaid 
meſſuage or tenements, vaults, &c. thereby demiſed or men- 
tioned, or intended ſo to be, with their and every of their appur- 
teriances, unto the ſaid T. M. his executors, adminiſtrators, and 
alten from the feaſt - day of the Birth of Our Lord Chriſt next 
enſuing the date of the ſaid indenture, for and during and unto the 
full end and term of twenty-one years from thence next enſuing, 
and fully to be complete and ended; yielding and paying therefore 
early and every year during the ſaid term, unto the ſaid V. L. 
Nis heirs, or — the rent or ſum of nine pounds of .lawful, 
&c. by two half yearly payments, on the feaſt-days, &c. the firſt 
of ſuch half yearly payments to be made on, &c.; and the ſaid 
T. M. did thereby for bimſelf, his executors, adminiſtrators, and 
aſſigns, covenant, promiſe, and agree to, and wich the ſaid V. L. 
his beirs, and aſſigns, in manner fallowing, that is to ſay (amongſt 
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other things), that he the ſaid T. M. his executors, adminiftra- 
tors, and afligns, ſhould and would at his and their own proper 
coſts and charges, within the ſpace of two years from the day of 
the date of the ſaid indenture, put, or cauſe and procure all and 
ſingular the ſaid thereby demiſed meſſuages or tenements and 
premiſes to be put into good and ſubſtantial repair, and ſhould and 
would from time to time, and at all times hereafter during the 
continuance of that demiſe, when, where, and as often as need or 
occaſion ſhould be or require, ſufficiently repair, uphold, ſupport, 
&c. and keep the faid meſſuages or tenements, &c. and other the 
premiſes thereby demiſed, and every part thereof, and all other 
erections and buildings which during the ſaid term thereby granted 
ſhould or might be erected, built, or ſet up in or upon the ſaid 
thereby demiſed premiſes, or any part thereof, in by and with all 
and all manner of needful and neceſſary reparations and amend- 
ments whatſoever, when and as often as need or occaſion ſhould 
be or require, and the ſaid ſeveral meſſuages and tenements, erec- 
tions, &c. being fo well and ſufficiently ſupported, ſuſtained, &c. 
and kept as aforeſaid, at the expiration or other ſooner determina- 
tion of that demiſe which ſhould firſt happen, ſhould and would 
e and quietly leave, ſurrender, and yield up unto the ſaid 
L. his heirs, or aſſigns, together with all the wainſcots and 
other things fixed or to be fixed to the freehold of the ſaid ſeveral 
meſſuages, yards, and premiſes thereby demiſed, or any part 
thereof, together alſo with all ſuch other things as ſhould be men- 
tioned and expreſſed in the ſchedule or inventory thereof, intended 
to be indorſed upon the faid indenture, when and as ſoon as the 
faid premiſes ſhould be repaired as aforeſaid, as by the faid inden- 
ture, relation being thereunto had (amongſt other things more 
fully and at large appears), by virtue of which faid demiſe, he the 
ſaid T. M. afterwards, on, &c. entered into all and fingular the ſaid 
demiſed premiſes, with the appurtenances, and was polleſſed thereof 
for the ſaid term to him thereof demiſed as aforeſaid, the reverſion 
thereof, with the appurtenances, belonging unto the ſaid V. L. 
and the ſame reverſion being ſo belonging as aforeſaid, afterwards, 
on, &c. by a certain indenture of bargain and ſale then and there 
made between the ſaid V. L. of the one part, and the ſaid J. V. 
of the other part (one part of which ſaid laſt- mentioned indenture, 
ſealed with the ſea] of the ſaid V. L. now brings into court here, 
the date whereof is the ſame day and year laſt aforeſaid), the faid 
V. L. for the conſiderations therein mentioned, bargained and 
ſold unto the ſaid J. V. the ſaid reverſion, with the appurtenances, 
of and in a certain part of the ſaid demiſed premiſes (among ſt other 
things), that is to ſay, of and in the ſaid meſſuage or tenement, 
ſituate and being in Tower-court aforeſaid, in, &c. to have and 
to hold the fame, with the appurtenances, unto the ſaid J. V. his 
executors, adminiſtrators, and affigns, from the day next before 
the day of the date of the ſaid indenture of bargain and fale, for 
and during and unto the full end and term of one whole year from 
thence next enſuing, and fully to be complete and ended, as a 
3 e 
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the ſaid indenture of bargain and ſale, relation being thereto had 
may more fully appear, by virtue of which ſaid indenture of bar. 
gain and fale, and by force of the ſtatute made for transferring 
uſes into poſſeſſion, the ſaid J. V. became and was poſſeſſed of the 
ſaid reverſion of and in the ſaid laſt-mentioned meſſuage or tene- 
ment, with the appurtenances, for the ſaid term ſo to him thereof 
granted as aforeſaid, the further "reverſion thereof, with the ap- 
purtenances belonging, to the ſaid V. L. his heirs, and aſſigns, 
and being ſo thereof poſſeſſed, and the ſaid further reverſion thereof, 
with the appurtenances belonging as aforeſaid, afterwards, to wit, 
on, &c. at, &c. by a certain indenture of releaſe then and there 
made between the ſaid V. L. of the one part, and the ſaid J. V. 
of the other part (the one part of which ſaid laſt- mentioned inden= 
ture, ſealed with the ſeal of the ſaid V. L. he the ſaid J. V. now 
brings into court here, the date whereof is the ſame day and year 
laſt aforeſaid), the ſaid V. L. for the conſiderations therein men- 
tioned, releaſed the ſaid further reverſion, with the appurtenances, 
of and in the ſaid laſt- mentioned meſſuage or tenement, with the 
appurtenances (amongſt other premiſes), to the ſaid J. V. to have 
and to hold the ſame to the ſaid J. V. his heirs, and aſſigns, to the 
uſe and behoof of him the ſaid J. V. his heirs, and aſſigns, for 
ever, as by the ſaid indenture of releaſe (relation being thereunto 
had) may more fully appear, by means whereof the ſaid J. V. 
became and was, and from thence hitherto hath been and fill , 
is ſeiſed in his demeſne as of fee of and in the ſaid rever- 
fion of and in the faid laſt- mentioned meſſuage and pre- 
miſes, with the appurtenances, to wit, at, &c. laſt aforeſaid: 
And although the ſaid J. V. always from the time of the making 
of the ſaid indenture of releaſe, until the end and expiration of 
the aforeſaid demiſed term of twenty-one years, well and truly 
performed and fulfilled all things contained in the ſaid indenture of 
leaſe between the ſaid V. L. and the ſaid T. M. on the part and 
behalf of the ſaid V. L. and his aſſigns to be done and performed 
according to the force and effect of the ſaid indenture; yet pro- 
teſting that the ſaid T. M. did not, after the making of the ſaid 
indenture of releaſe, perform or fulfil any thing in the ſaid inden- 
ture of leaſe between the ſaid V. L. and the ſaid T. M. contained 
on the part and behalf of the ſaid T. M. and his aſſigns to be 
done and performed according to the force and effect of the ſaid 
indenture, he the ſaid J. V. in fact ſaith, that after he ſo became 
ſeiſed of the ſaid reverſion of and in the ſaid laſt - mentioned meſ- 
ſuage or tenement, with the appurtenances (part and parcel of the 
aforeſaid demiſed premiſes), and during the continuance of the ſaid 
term of twenty-one years, to wit, on, &c. the faid laſt- men- 
tioned meſſuage, together with the ſaid outhouſes, &. thereto 
belonging, was and were out of repair, ruinous, and in great de- 
cay in the walls, &c. and the ſaid ſeveral premiſes ſo being out of 
repair, ruinous, and in decay, foul, and choaked up, ſtopped 
up, and obſtructed for want of needful and neceſſary repair, &c. 
thereof, and in various _ parts and particulars thereof, for 
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and the drains, gutters, and water-courſes thereof, and thereto 


belonging, were ſtopped up, and obſtructed, filled up, and 


| choaked for want of needful and neceſſary cleanſing and ſcouring 


thereof, and the faid feveral premiſes fo being out of repair, ruin- 
ous, and in decay, foul, and choaked up, & e. for want of need- 
ful and neceſſary repairing and amending, &c. thereof, he the 
faid T. M. ſuffered and permitted the fame to be and continue ſo 
out of repair, ruinous, and in decay, foul, and choaked up, 
ſtopped up, and obſtructed from thence until the end and expira- 
tion of the ſaid demiſed term, and at the end and expiration thereof, 
to wit, on, &c. left and yielded up the faid laſt- mentioned pre- 
miſes to the ſaid J. V. ſo out of repair, ruinous, and in decay, 
foul, and choaked up, &c. contrary to the tenor and effect of the 
faid indenture of leaſego the faid J. M. and of the faid covenant 
of him the ſaid J. M. in that behalf made as aforefaid : And the 
faid J. V. in fact further faith, that the ſajd T. M. did not, at the 
expiration of the aforeſaid demiſe, peaceably and quiety leave, 
ſurrender, and yield up the poſſeſſion of the faid laſt-men- 
tioned premiſes unto him the faid J. V. as aforeſaid, with the 
wainſcots, and other things fixed to the freehold thereof, and ſuch 
other things as were mentioned and expreſſed in the faid ſchedule 
or inventory ſo intended to be made as aforeſaid, and which was 
accordingly made and indorſed on the ſaid indenture of leaſe to the 
faid T. M.; but on the contrary, the ſaid J. V. ſays, at the time 
of the ſaid T. M. ſo ſurrendering and yielding up the poſſeſſion of 
the ſaid laſt-mentioned premiſes as aforeſaid, certain of the wainſ- 
cots, &c. and other things of and belonging to the faid premiſes, 
and fixed to the freehold thereof, and. alfo certain other things 
mentioned and contained in ſuch ſchedule or inventory as aforeſaid, 
and of and belonging to the ſaid laſt-mentioned premiſes, to wit, 
&c. of and belonging to the ſaid Jaſt-mentioned dwelling houſe, 
two locks, &c. of a large value, to wit, of the value of fifty 
pounds, had been and were removed and taken away from and 
off the ſaid premiſes, and were wanting and deficient, and the 
faid T. M. at the end of the ſaid term left and yielded up the 
ſaid laſt- mentioned premiſes ſo as aforeſaid, to the ſaid J. V. as 
aforeſaid, without ſuch things as had been and were ſo removed 
and taken pr as aforeſaid, contrary to the tenor and effect of 
the aforeſaid indenture of leaſe to the ſaid T. M. and his covenant 
in that behalf made as aforeſaid, whereby, and by reaſon of which 
faid ſeveral premiſes, he the ſaid J. V. hath been forced and obliged 
to lay out and expend a large ſum of money, to wit, &c. in 
and about the repair and reinſtating ſaid laſt- mentioned premiſes 
and things, and to render the ſame premiſes tenantable, to wit, at, 
&c. ; and ſo the ſaid J. V. fays, that the ſaid T. M. although often 
requeſted, hath not kept the faid covenant ſo by him made with 
the ſaid V. L. and his affigns as aforeſaid, but hath broken the 
ſame, and to keep the ſame with him the ſaid J. V. hath wholly 


_ refuſed, &c. to the ſaid J. V. 's damage of two hundred pounds; 


and therefore he, &c. V. Laws. 
4 And 
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And now at this day, that is to ſay, on Monday next, after the Plea, that 
Morrow of All Souls, until which day the faid T. had leave to zt the end of 
imparl te the ſaid bill, and then to anſwer the ſame, &c. at which OO _ | 

day, before our ſaid lord the king, at Weſtminſter, comes as well oh ielged up 
the ſaid J. by his ſaid attorney, as the ſaid T. by C. Hobſom his out of repair. 
attorney, and the ſaid T. defends the wrong and injury, when, &c. ad Plea, that at 
and as to the ſuppoſed breach of covenant in the ſaid declaration 2 og ee | 
firſt above aſſigned, ſays, that the ſaid J. ought not to have or ant deve we 
maintain his ſaid action thereof againſt him the ſaid T. becauſe he the premiſes, 
ſays, that after the ſaid J. became ſeiſed of the ſaid reverſion of and with everything 
in the ſaid laſt-mentioned meſſuage or tenement, with the appur- tat was fixed 
tenances, part and parcel of the aforeſaid demiſed premiſes, and e frechold. 
during the continuance of the ſaid term of twenty-one years, the 
faid laſt- mentioned mefluage, together with the outhouſes, &c. 
thereto belonging, were not out of repair, &c. in the ſeveral par- 
ticulars in the ſaid ſuppoſed firſt breach of covenant mentioned, 
or in any of them, nor were the ſame at the end and expiration of 
the. ſaid. term of twenty-one years left and yielded up to the faid 

V. fo out of repair, &c. contrary to the covenant of the ſaid 

in that behalf made, in manner and form as the ſaid J. in his 
faid ſuppoſed breach of covenant firſt above affigned hath al- 
ledged, and of this the ſaid T. puts himſelf upon the country, and 
the ſaid J. does the like, &c : And as to the ſaid ſuppoſed breach 
of covenant in the ſaid declaration laſtly above aſſigned, the ſaid 
T. fays, that the ſaid J. ought not to have or maintain his ſaid 
action thereof againſt him the ſaid T. becauſe he ſays, that at the 
expiration of the aforeſaid demiſe, the ſaid meſſuage and premiſes 
ſo aſſigned to him the ſaid J. as aforeſaid, together with the wainſ- 
cots and other things fixed to the freehold thereof, and ſuch 
other things belonging to the ſaid laſt-mentioned meſſuage and 
premiſes, as are mentioned and expreſſed in the ſaid ſchedule or 
inventory fo as aforeſaid made and indorſed on the ſaid indenture 
of leaſe, were peaceably and quietly left, ſurrendered, and yielded 
up to the ſaid J. as ſuch aflignee as aforeſaid, according. to the 
covenant of the ſaid T. in the ſaid indenture of leaſe in that be- 
half contained, to wit, at, &c.: And of this the ſaid T. allo 
puts himſelf upon the country, and the ſaid J. doth the like; 
therefore as well, & c. 3 


YORKSHIRE, /. John S. complains of J. H and W. H. Declaration by 
being, &c. in a plea of breach of covenant: for that whereas by leſſor againſt 
a certain indenture made, &c. at S. in the ſaid county of V. be- leſſecs, rt, for 
tween the ſaid John of the one part, and the ſaid Joſeph and W. . eee 
of the other part (one part of which ſaid indenture, ſealed with yngerwood 4 
the reſpective ſeals of the ſaid Joſeph and W. the ſaid John now the garden 


brings into court here, the date whereof is the day and year bedge; 2d, for 8 
| under-lettingthe 


premiſes to one N. R. during whoſe occupation great waſte was committed by a main beam being 
taken away from the barn, and a cow-houſe converted into à blackſmith's ſhop ; 3dly, for not ro- 
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aforeſaid), he the faid John did grant, demiſe, and to farm-let unto 
the ſaid Joſeph and William, all that his the ſaid John's meſſu- 
age and tenement of Holme Park, with the appurtenances there- 
unto belonging (except the old houſe and the pinfold which 


the ſaid John reſerved for his own uſe), ſituate, lying and being in 


Ke. together with all and fingular houſes, &c. whatſoever to the 


xt, Stubbing 


garden hedge. 


. procured to be wrongfully cut and felled divers, to wit, forty 


faid _— and tenement belonging, or in any wiſe appertaining 
(except as before excepted), to have and to hold the ſaid meſſu- 
and tenement with the appurtenances (except as before) 


Age 
unto the ſaid Joſeph and William, from, &c. then next enfuing 


the date hereof, for and during unto the full end and term of 


nine years from thence next enſuing, and fully to be complete 


and ended, at and under the yearly rent or ſum of fifty pounds of 
lawful money of Great Britain, payable as in the ſaid indenture is 
mentioned: And the ſaid Joſeph and William, for themſelves and 
each of them, did by the faid indenture covenant, promiſe and 
agree to and with the faid John, his heirs and aſſigns (amongſt 
other things), in manner and form following, that is to ſay, that 
they the ſaid Joſeph and W. ſhould not nor would cut or fell any 
of the trees, or otherwiſe ſtub or grub up y of the wood or un- 
derwood growing on the ſaid premiſes, and alſo ſhould not nor 
would let or demiſe any part of the ſaid premiſes to any perſon or 

rſons, but ſhould and would live thereon themſelves during the 
Lad term thereby demiſed, and alſo that they the faid Joſeph 
and William ſhould and would keep in good, ſufficient, and te- 
nantable repair during the ſaid term, all and ſingular the houſes, 
outhouſes, &c. and ſufficiently glaze all and every the glaſs win- 
dows belonging to the ſaid premiſes, with ſuch glaſs as the ſame 


were then glazed with, and ſcour and cleanſe all the ditches and 


watercourſes on the ſaid premiſes, and ſhould and would leave the 
fame well and ſufficiently repaired, glazed, ſcoured, and cleanf- 
ed at their own proper coſts and charges at the end of the 
faid term, as by the ſaid indenture, reference” being thereto had, 
will (amongſt other things) more fully and at large appear; by vir- 
tue of which ſaid demiſe the ſaid Joſeph and William afterwards, 
to wit, on, &c. entered into the faid demiſed premiſes with the 
appurtenances, and was poſſeſſed thereof for the term to them 


thereof granted; and although the ſaid John always, ſince the 


making of the ſaid indenture, hitherto hath well and truly per- 


formed and fulfilled all things in the ſaid indenture contained on 


his part and behalf to be performed and fulfilled, according to 
the form and effect of the ſaid indenture; yet proteſting that the 
faid Joſeph and William have not performed or fulfilled any thing 


in the faid indenture contained on their part and behalf to be done, 


performed, fulfilled, and kept: In fact the ſaid John ſays, that af · 
ter the commencement of the ſaid term, and during the continu- 
ance of the fame, and before the exhibiting the bill of the ſaid 
John ainſt the ſaid Joſeph and William, to wit, on, &c. they 
the aid Joſeph and William wrongfully cut, felled, and cauſed an 


trees 
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Gert then growing, ſtanding, and being in and upon the faid 
demiſed premiſes, and alſo then and there wrongfully ſtubbed and 
grubbed up, 'burnt, conſumed, damaged and ſpoiled, and cauſed 
and procured to be wrongfully ſtubbed and grubbed up, burnt, con- 
ſumed, damaged and (poiled, a large quantity of the underwood 
growing and being upon the faid demiſed premiſes, that is to ſay, 
a certain hedge or fence of and belonging to a certain garden be- 
longing to the ſaid meſſuage in the ſaid indenture mentioned, 
contrary to the tenor and effect, intent and meaning of the ſaid in- 
denture, and of the covenant of the ſaid Joſeph and William in 
that behalf made as aforeſaid, and in breach and violation there- 
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of, to wit, at, &c.: And the ſaid John in fact further faith, that 2d, rnderlet- 
the ſaid J ſeph and William did not live upon the ſaid premiſes to ting, 4c. 


them demiſed aforeſaid themſelves, during the ſaid term ſo to 
them thereof demiſed as aforeſaid, but on the contrary the ſaid 
John faith, that after the commencement of the ſaid term, and 
during the continuance thereof, and before the exhibiting the bill 
of the ſaid John, to wit, on, &c. at, &c. let and demiſed the faid 


premiſes ſo to them demiſed as aforeſaid, with the appurtenances, 


unto one N. R. who under and by virtue of ſuch demiſe to him 
entered into and became, and was poſſeſſed of the ſaid premiſes 
with the appurtenances, contrary to the form and effect of the 
aforeſaid indenture, and of the covenant of the ſaid Joſeph and 
William in that behalf made as aforeſaid, and whereby, and in 
conſequence thereof great waſte and ſpoil, dilapidation and de- 
ſtruction took place and enſued upon the ſaid premiſes by and dur- 
ing the occupation of the ſaid N. R. that is to ſay, in the ſeve- 
ral and reſpective inſtances following, to wit, in this, that during 
ſuch occupation of the ſaid premiſes by the faid N. R. a certain 
main beam or. balk of and belonging to a certain barn or building 
in and upon the ſaid demiſed premiſes, and part and parcel there» 
of, was wrongfully pulled and taken down and removed from 
thence, ſo that thereby the ſaid barn was and is greatly weakened, 
maged, and'injured, and alſo in this, to wit, that during the ſaid 
occupation of the ſaid demiſed premiſes by the ſaid N. R. a certain 
cow · houſe in and upon the ſaid demiſed premiſes, and part and parcel 
thereof, was wrongfully converted and turned into, and till re- 
mains and continues a building appropriated and applicable to 


other and different purpoſes, to wit, a blackſmith's ſhop, and the -- 


trade and buſineſs of a blackſmith, was, and ever ſince hath been, 
and ftill is, exerciſed and carried on therein, to the great d 

and injury of the ſame, and the eſtate and intereſt of the-faid John 
therein, to wit, at, &c.: And the ſaid John further ſays, that the 


faid Joſeph and William have not, ſince the commencement of 


the ſaid term. ſo to them demiſed as aforeſaid, kept in good, ſuf- 
ficient, and tenantable repair, all and ſingular the houſes, &c. nor 
have. they ſufficiently glazed all and every the glaſs-windows to 
the ſaid premiſes ſo to them demiſed as aforeſaid, and ſcoured! and 
Cleanſed all the ditches and water=courſes on the ſaid premiſes, but 
on the contrary thereof als > 4b that during the ſaid 
805 | 4 terms 


- 
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* Ferm, to wit, on, &c. the faid demiſed meſſuage, barns, and 
other the premiſes aforeſaid, were, and from thence hitherto have 
been, and fill are ruinous, out of repair, and in decay in the 
Walls, beams, &c. thereof, and in other parts and particulars 
thereof, and in all and every the gates, locks, &c. thereof, for 
want of good, ſufficient, and tenantable repair, and needful and 
neceſſary repairing, upholding, and amending thereof; and in 
particular the faid John faith, that a certain main-beam timber 
or balk of and belonging to a certain other barn or building, part 
and parcel of the aforeſaid demiſed premiſes, had been and was, 
upon the day and year laſt aforeſaid, and ſtill is wrongfully taken 

don and removed from thence, and a certain other cow-houſe, 
or part and parcel of the ſaid demiſed premiſes had been and was 
converted and turned into a building for other and different pur- 
ſes, to wit, into a blackſmith's ſhop, to the great damage and 
injury of the ſaid ſeveral laſt-mentioned buildings, and the eſtate 
and intereſt of the ſaid John therein, contrary to the form and 
effect of the ſaid indenture, and of the ſaid covenants of the ſaid 
Joſeph and William in that behalf made as aforeſaid, to wit, at, 

_— _ W c. And whereas by a certain other indenture made, &c. at, 

e ee let &c. between the ſaid John of the one part, &c. (as in iſt Count, 

or aſſign the till you come to the covenants, except in this, that the demiſe 

premiſes) ſtat- is ſtated to be to the defendants, and their executors, admini- 
ing an aſſign- firators, and aſſigns,” and the covenants are, that defendants, for 

13 = ay themſelves, their and each of their executors, adminiſtrators and 

the trees, itub- aligns, did, and each of them did, by the ſaid laſt- mentioned in- 

bed up the un- denture, promiſe that they ſaid defendants, their executors, ad- 
derwocd, and miniſtrators and aſſigns, ſhould not, &c. and agree, &c. as in iſt 
negle cted to re. Count, omitting the covenant not to let or demiſe the pre- 

5 miſes, then proceed as follows) : as by the ſaid laſt- mentioned 

indenture, reference being thereunto had, will (amongſt other 
things) more fully and at large appear; by virtue of which ſaid 
laſt- mentioned demiſe the ſaid I oſeph and William afterwards, to 
wit, on, &c. entered into the ſaid laſt-mentioned demiſed premiſes, 
with the appurtenances, and was poſſeſſed thereof for the faid 
term ſo to them thereof granted as aforeſaid, and ſo remained and 
continued from thence for a long time, to wit, until afterwards, 
to wit, on, &c. when the ſaid laſt mentioned demiſed premiſes 
came to and were veſted in the aforeſaid N. R. by aſſignment 
thereof from the ſaid Joſeph and William unto him the ſaid N. R. 
who then, and from thence hitherto was and hath been, and till is 
in the poſſeſſion of the ſaid premiſes, as ſuch aſſignee of the ſaid 
Joſeph and William, to wit, at, &c. in, &c.: And the ſaid John 
further ſays, that although he the faid John always, fince the mak- 
ing of the ſaid laſt- mentioned indenture, hitherto hath well and 
truly performed, &c. (as in 44t Count, then proceed with the 
breaches as follows) : In fact the ſaid plaintiff ſays, that after the 
commencement of the ſaid laſt- mentioned term, and during the 
continuance of the ſame, and alſo after the aſſignment of the faid 
ſait-memtioned demiſed premiſes t0 the aid N. R. nnd Wh 
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the ſame were ſo in the poſſeſſion of the ſaid N. R. as aforeſaid, 
to wit, on, &c. he the faid N. R. wrongfully cut and felled . 
and cauſed and procured to be wrongfully cut, &c. divers, to wit, 
forty trees, then growing and being in and upon the ſaid laſt» 


mentioned demiſe premi es, and alſo then and there wrongfull ' 
ſtubbed, grubbed up, burnt, conſumed, damaged and ſpoiled, 


and cauſed and procured to be wrongfully ſtubbed, &c. a large 4 1 


quantity of underwood growing and being in and upon the ſaid 
ſt-demiſed premiſes, that is to fay, a certain hedge or fence of 


and belonging to a certain garden belonging to the ſaid meſſuage 
in the ſaid laſt mentioned indenture ſpecified, contrary to the te- 
nor and effect, intent and meaning of the ſaid laſt- mentioned in- 


denture, and of the covenant of the ſaid Joſeph and William in 
that behalf made as aforeſaid, and in breach and violation thereof, 
to wit, at, &c.: And the ſaid John ia fact further faith, that the 


ſaid N. R. hath not, ſince the aſſignment ſo to him made as afore- | 
faid, nor have the ſaid Joſeph and William kept in good and ſuffi- 


cient repair all and ſingular the houſes, &c. nor ſufficiently glaz- 
ed all and ſingular the glaſs- windows to the ſaid premiſes fo de- 
miſed as laſt aforeſaid, and ſcoured and cleanſed all the ditches and 


watercourſes on the faid laſt- mentioned premiſes, but on the con- 


trary thereof the ſaid John faith, that during the ſaid laſt- men- 


tioned term, and whilſt the ſaid laſt- mentioned premiſes were ſo 


in the poſſeſſion of the ſaid N. R. as aforeſaid, to wit, on the day 
and year laſt aforeſaid, the ſaid laſt- mentioned SOIT meſſuage, 
barn, &c. were, and from thence hitherto have been, and ſtill are 
ruinous, out of repair, and in decay in the walls, &c. and in other 
parts and parcels thereof, and in all and every the gates, &c, 
thereof, for want of good, ſufficient, and tenantable repair, and 
of needful and neceſſary repairing, upholding and amending there» 
of; and in particular the faid John ſaith, that a certain main beam 
or balk, of and belonging to a certain other barn or building, part 
and parcel of the ſaid laſt- mentioned demiſed premiſes had been 
and was, upon the day and year laſt aforeſaid, and ſtill is wrong- 
fully taken down and removed from thence,and a certain caw-houſe, 
other part and parcel of the ſaid laſt-mentioned demiſed premiſes, 
was and is wrongfully converted and turned into a building for 
other and different purpoſes, to wit, into a blackſmith's ſhop, to 
the great damage and injury of the ſaid ſeveral buildings, and the 
eſtate and intereſt of the ſaid John therein, contrary to the form 
and effect of the ſaid indenture, and of the covenant of the ſaid 
Joſeph and William in that behalf made as aforeſaid, . to wit, at, 

c. ; and fo the faid John ſays, that the ſaid Joſeph and William 
(although often requeſted) have. not kept their covehants.ſo made 
with the faid John, but have broken the ſame, and to keep the 
ſame with him the ſaid John have hitherto wholly refuſed, and ſtill 
refuſes, to wit, at, &c. to the damage of the ſaid John of one 
thouſand pounds; and therefore he brings ſuit, & . V. Lawzs. 
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Pleas to the 1ſt And the ſaid Joſeph and William, by R. M. their attorney, 
Count: 1ſt, that come and defend the wrong and injury, &c. and as to the faid 
po pence mg = ſuppoſed breach of covenant in the ſaid firſt Count of the faid 
I = declaration firſt above aſſigned, ſay, that the ſaid John ought not to 
underwood ; have or maintain his aforeſaid action thereof againſt them; becauſe 
2dly, that they they ſay that the ſaid Joſeph and William did not, nor did either of 
did not let the them cut or fell, or cauſe and procure to be cut and felled, any 

* *. ing, ſtanding, or being in or upon the ſaid demiſed pre- 
. trees growing, ſtanding, eing in pon t emiſed pre 
they did , miſes in the ſaid firſt Count of the ſaid declaration mentioned, in or 


Amy, 28 to upon any part thereof, or ſtub or grub up, burn or conſume, da 
mil ed 


all the breaches or ſpoil any underwood growing or being upon the ſaid de 
inthe laſt Count, premiſes, or upon any part thereof, in manner and form a> the 
_ age ſaid John hath above thereof complained againſt them; and of 
to N. R. by af. this they put themſelves upon the country, &c. ; and the ſaid John 
; doth the like: And as to the ſaid ſuppoſed breach of covenant in the 
Sly. as to cut- ſaid firſt Count of the ſaid declaration ſecondly above aſſigned, the 
* ſaid Joſeph and William fay, that the faid John ought not to have 
M K did = or maintain his aforeſaid action againſt them; becauſe they ſay, 
eut them; that they the faid Joſeph and William did not let or demiſe the ſame 
6thly, as to the premiſes ſo to them demiſed as aforeſaid, with the appurtenances, 
want of repairs; or any part thereof, unto the faid N. R. in manner and form as 
13 the ſaid John hath above thereof complained againſt them; and 
Jomed on each of this they put themſelves upon the country, &c. ; and the ſaid 
of the pleas, John doth the like: And as to the ſaid ſuppoſed breach of cove- 
nant” in the ſaid firſt Count of the ſaid declaration thirdly 
above afligned, the faid Joſeph and William ſay, that the faid 
John _ not to have or maintain his aforeſaid action there- 
of againſt them; becauſe they ſay, that they the faid Joſeph 
and William always, from the time of the making of the ſaid in- 
denture hitherto have kept all and ſingular the houſes, &c. to- 
gether with all the gates, ſtiles, &c. in good, ſufficient, and 
tenantable repair, have, during all that time, ſufficiently 
glazed all and _ the glaſs windows belonging to the faid 
premniſes ſo to them demiſed as aforeſaid, and ſcoured and cleanſ- 
ed all the ditches and water-courſes on the ſaid premiſes according 
to the form and effect of their ſaid covenant in that behalf made as 
aforeſaid ; and of this they put themſelves upon the country, &c.; 
and the faid John doth the like: And as to the ſaid ſeveral ſup- 
poſed breaches of covenant in the ſaid laſt Count of the ſaid decla- 
ration mentioned, the ſaid Joſeph and William ſay, that the ſaid 
ohn ought not have or maintain his aforefaid action againſt them, 
ſe they ſay, that the ſaid demiſed premiſes in the - faid laſt 
Count of the faid declaration mentioned, did not come to or were 
veſted in the aforeſaid N. R. by aſſignment thereof from the ſaid 
Joſeph and William unto him the ſaid N. R. in manner and form 
as the ſaid John hath in the ſaid laſt Count of his faid declaration 
above iged ; of this the faid Joſeph and William put them- 


ſelves upon the country, &c.; and the ſaid John doth the like: 
And for a further plea in this behalf, as to the ſaid ſuppoſed breach 
of covenant in the ſaid laſt Count of the ſaid declaration firſt above _ 
afligned, the faid Joſeph and William, by leave of the court here 


for 


# 
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for this purpoſe firſt had and obtained, according to the form of 
the ſtatute in that caſe made and provided, ſay, that the faid John 
ought not to have or maintain his aforeſaid action againſt them ; 
becauſe they ſay, that the ſaid N. R. did not cut or fell, or cauſe - 
or procure to be cut or felled, any trees growing and being in-or 
upon the ſame demiſed premiſes or any part thereof, or ſtub or 
grub up, burn, conſume, damage, or ſpoil, or cauſe and procure 
to be ſtubbed or grubbed up, burnt, conſumed, damaged, or 
ſpoiled, any underwood, growing or being upon the ſame demiſed 
premiſes, or upon any part thereof, in manner and form as the ſaid 
John hath above thereof complained againſt the ſaid Joſeph and 
William; and of this they put themſelves upon the country; and 
the rd mee doth the like: And for further plea in this behalf as to 
the ſaid ſuppoſed breach of covenant in the faid laſt Count of the 
faid declaration laſtly above aſſigned, the faid Joſeph and William, 
by leave, &c. ſay, that the ſaid John actio non; becauſe they ſay, 
that the ſaid Joſeph and William always, and from the time of the 
making the ſaid indenture hitherto have kept all and ſingular the 
houſes, outhouſes, edifices, barns, ſtables, and buildings, together 
with all the gates, hedges, and fences, in good, ſufficient, and 
tenantable repair; and have, during all that time, ſufficiently glaz- 
ed all and every the glaſs windows belonging to the ſaid premiſes fo 
demiſed, as in the faid laſt Count of the ſaid declaration is mention- 
ed, and ſcoured and cleanſed all the ditches and water-courles on 
the ſaid laſt- mentioned premiſes, according to the form and effect 
of their ſaid covenant in that behalf made as aforeſaid ; and of this 
they alſo put themſelves upon the country, &c.; and the ſaid John 


doth the like; therefore, &c. &c. | 
| WILLIAM LAMBE»s 


* Trinity Term, 33, Geo. 3. 2 | 
Eves, GENT. HEREFORDSHIRE, to wit. 


againſt 
BurRLTON AND ANOTHER. 


Declaration in 
: l:M 

Francis Eves, gent. complains of — lei, 
John Burlton and Thomas Burl- for non-pay- 


ton, being, &c. of a plea of breach of covenant; for that whereas ment of rent and 
by a certain indenture made the twelfth day of January, in the Pans: 


year of Our Lord 1791, at the pariſh of Eurdiſland, in the faid 
county of Hereford, between the faid Francis of the one part, 
and the ſaid John and Thomas of the other part (one part of which 
faid indenture, ſealed with the ſeal of the ſaid John and Thomas, 
bearing date the day and year aforeſaid, he the faid Francis now 
brings here into court): It is witneſſed that the faid Francis, for 
the conſiderations therein mentioned, did leaſe, ſet, and to farm 
let unto the ſaid John and Thomas, their executors, adminiſtra» 
tors, and aſſigns, all that meſſuage, tenement, or farm-h 
with the water, corn, flour, and griſt mill, &c, together with 
rdens, &c. &c. to hold the ſame demiſed premiſes unto the ſaid 
John and Thomas, their executors, adminiſtrators, and affigns, 
from the ſecond day of February then next enſuing the date there- 
oh, for and during, and unto the full end and term of twenty-one 
Years, 
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years, determinable at the end of the firſt five, ten, or fifteen 
ears of the ſaid term of twenty-one, yielding and paying there- 
fore yearly and every year during the ſaid term unto the faid Fran- 
eis, his heirs and aſſigns, the yearly rent or ſum of one hundred 
and twenty-ſix pounds of lawful money of Great Britain, in man- 
ner following, that is to ſay, the ſum of ewenty-four pounds on 
every ſeeond day of May, the ſum of thirty-nine pounds on every 
ſecond day of Auguſt, the ſum of twenty-four pounds on every 
ſeeond day of November, and the ſum of thirty-nine pounds on 


every ſecond day of February, the firſt payment thereof to begin 


and be made on the fecond day of May then next enſuing the date 
thereof ; and the ſaid John and Thomas did thereby for themſelves, 
and each of them for himſelf, and their and each of their execu- 
tors, adminiſtrators, and affigns, and for every of them, cove» 


nant, promiſe, grant, and agree, to and with the ſaid F. his heirs. 
and afigns, in manner following, that is to ſay, that they the ſaid 


1 


John and Thomas, their heirs, executors, adminiſtrators, and 


aligns, or ſome or one of them, ſhould and would well and truly 
, and cauſe to be paid unto the ſaid F. his heirs or aſſigns, the 

id yearly rent of one hundred and twenty-ſix pounds, at the days 
and times, and in ſuch manner as thereinbe fore appointed for pay- 
ment thereof, according to the reſervation thereof afore-mention- 
ed and the true intent and meaning of the ſaid indenture; and that 
they the faid J. and I'. their executors, adminiſtrators, and aſ- 
figns ſhould and would, at his and their own proper coſts and 
charges, well and ſufficiently keep in repair the ſaid meſſuage, 
tenement, or farm-houſe, mills, windows, cogs, rounds, and all 
other the outhouſes, edifices, buildings, barns, flables, bridges, 
wears, flood-gates, water-courſes, gates, rails, pales, ftiles, 
hedges, ditches, and fences, of and belonging to the ſaid thereby 
re-leaſed premiſes from time to time, and at all times during the 
fajd term, as in and by the faid indenture (relation being thereun- 
to had) will amongſt other things more fully and at large appear ; 
by virtue of which ſaid demiſe they the ſaid J. and T. afterwards, 
to wit, on the ſaid ſecond day of February, in the year aforeſaid, 
at the pariſh aforeſaid, in the county aforeſaid, entered into all and 
fingular the ſaid demifed premiſes, with the appurtenances, and 
became and were poſſeſſed of the faid term therein to them thereof 
demiſed as aforeſaid, the reverſion thereof, with the appurtenances, 
belonging to the ſaid F. his heirs and affigns ; and the ſaid J. and 
T. being ſo poſſeſſed of the ſaid term as aforeſaid, and the rever- 
fion of the faid premiſes fo belonging to the ſaid F. his heirs and 
affigns as Aorefvid. he the ſaid F. faith, that although the ſaid 


Francis, from the time of the making of the ſaid demiſe hitherto 


hath well and truly performed and fulfilled all things in the ſaid in- 
fone contained on the part and behalf of the faid F. to be per- 

rmed and fulfilled, according to the true -intent and meaning of 
the ſaid indenture, to wit, at the pariſh aforeſaid, in the county 
aforefaid ; yet proteſting that the faid J. and T. have not, nor 
hath hitherto either of them performed or fulfilled any thing in == 
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ſaid indenture contained on their part and behalf to be performed 
and fulfilled; in fact the ſaid F. ſaith, that a large ſum of money, 
to wit, eighty- nine pounds of the rent aforeſaid, for one year and 
an half of the ſaid term, ending on the ſecond day of May in the 
year of our lord 1793, on the day and year laſt afoteſaid, became 
and was and ſtill is in arrear and unpaid from the ſaid J. and T. to 
the faid F. yet the ſaid J. and T. (although often requeſted) have 
not, nor hath either of them yet paid the ſaid F. the ſaid ſum of 
eighty- nine pounds or any part thereof, but they to pay the ſame 
to him have and hath each of them hitherto wholly refuſed, and 
ſtill refuſe to pay the ſame to the faid F. and the ſame and every 
part thereof ſtill remains wholly in arrear and unſatisfied to the 
faid F. contrary to the form and effect of the ſaid indenture of de» 
miſe ſo made to the ſaid J. and T. and of their covenant fo by them 
in that behalf made as aforeſaid : And the faid F. further in fact . 
faith, that after the commencement of the ſaid demiſe, and before 
the commencement of this ſuit, to wit, on the firſt day of June; 
in the year of Our Lord 1793, and for a long time, to wit, for 
the ſpace of. one year then elapſed, the ſaid meſſuage and tenement, 
with att and every the barns, ſtables, outhouſes, mills, and all 
and evefy the other part of the ſaid demiſed premiſes, were proſ- 
trate, fallen down, choaked up, out of repair, and in decay 
for want of needful and neceſſary repairing and amending thereof 
in the coverings, roofs, tiling, lating, and thatching thereof, 
and in the timber, beams, rafters, and underpinnings thereof, and 
in the walls, wainſcots, ceilings, floorings, and pavements there- 
of, and in the doors, door-frames, and window-frames thereof, 
and in the walls, hedges, ditches, drains, ſewers, water-courſes, 
tes, ſtiles, and fences thereof, and in the cogs and rounds of 
the ſaid mill, and in every other part and particular part thereof; 
all which ſaid premiſes, ſo being out of repair, they the ſaid John 
and Thomas ſuffered and permitted to be and continue ſo out of 
repair, ruinous, and in great decay, for and during all the time 
aforeſaid, and from thence until the commencement of this ſuit, 
contrary to the form and effect of the ſaid indenture, and of the 
aforeſaid covenant of the ſaid John and Thomas fo by them made 
with the faid F. in that behalf as aforeſaid; and ſo the ſaid F. ſaith, 
that the ſaid J. and T. have not (although often requeſted ſo to do) 
kept with him the ſaid F. the covenants of the ſaid J. and T. fo 
by them made with the ſaid F. but they fo to do have hitherto 
wholly refuſed, and ftill refuſe fo to do, to the damage of the ſaid 
F. of two hundred pounds; and therefore he brings his ſuit, &. 
Pledges, e. | Te 


And for further plea in this behalf as to the ſuppoſed breach plea, 1ſt, non # 
of covenant firſt above affigned, the ſaid J. and F. by leave, aum; ad, 
&c. actio non; becauſe they ſay, that nothing of the ſaid ſum i125 in arrear 3 
of one hundred and eighty-nine pounds is in arrear from 2 * 
rent; 4th plea, ſer off; 5th plea, tender payment; 6th plea, to laſt breach, that premiſes are not 
out of repair. ; ; BY ; 2 13 , * 289 ? Ix 
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' aid J. and T. to the faid F. in manner and form as the ſaid F. 
hath above thereof complained againſt them; and of this they put 
themſelves upon the country; and the faid F. doth the like, &c: And 
for further plea in this behalf as to the ſaid ſuppoſed breach of co- 
venant firſt above aſſigned, the ſaid J. and T. by like leave, &c. 
adi non; becauſe they ſay, that the ſaid J. and T. before the 
commencement of this ſuit, to wit, on the third day of May, in 
the year of Our Lord 379: at the pariſh aforeſaid, in the county 
aforeſaid, paid to the . the ſum of one hundred and eighty- 
nine pounds, in full ſatisfaction and diſcharge of the ſaid ſum of 
one hundred and eighty-nine pounds in the ſaid breach of covenant 
mentioned, and of all the damages by the faid F. ſuſtained by rea- 

fon of the breaches of covenant of the ſaid J. and T. as to the ſaid 
ſum of one hundred and eighty-nine pounds, and every part there- 
of, which ſaid ſum of one hundred and eighty- nine pounds the ſaid 
F. then and there accepted and received of and from the ſaid I. and 
T. in full ſatisfaction of the ſaid ſum of one hundred and eighty- 
nine pounds in the ſaid breach of covenant mentioned, and of the 
damages by the ſaid F. ſuſtained by reaſon of the breaches of cove- 
nant of the ſaid J. and T. as to the ſum of one hundred and eighty- 
nine pounds; and this the faid J. and T. are ready to verify, 
therefore they 1 if the ſaid F. ought to have or main- 
tain his aforeſaid action thereof againſt them: And for further plea 
in this behalf, as to a large part of the faid ſum of one hundred and 
eighty- nine pounds in the ſaid breach of covenant firſt above aſ- 
ſigned mentioned, to wit, the ſum of one hundred and two pounds 


fix ſhillings and fourpence, the ſaid J. and T. by like leave, &c. 


actio non; becauſe they ſay, that the ſaid F. before, and at the 
time of the commencement of this ſuit, at the pariſh aforeſaid, in 
the county aforeſaid, was indebted to the ſaid J. and T. ¶ ſet off for 
money paid, work and labour, and materials found, and an ac- 
count ſtated) ; and for further plea in this behalf, as to the reſi- 
due of the ſaid ſum of one hundred and eighty-nine pounds in the 
faid breach of covenant firſt above aſſigned mentioned, the ſaid 
J. and T. by like leave, &c. (actio non) ; becauſe they fay, that 
they the ſaid J. and T. before the commencement of this tuit, to 
wit, on the faid third day of May, in the year of Our Lord 1793, 
at the pariſh aforeſaid, in the county aforeſaid, paid to the 2 
Francis the ſaid ſum of eighty-ſix pounds thirteen ſhillings and 
eightpence in full ſatisfaction and diſcharge of the faid ſum of mo- 
in the introductory part of this plea mentioned, and of all da- 

by the ſaid F. ſuſtained, by reaſon of the breaches of covenant 

of the faid J. and T. as to the ſaid ſum of money and every part 
thereof, which faid ſum of eighty-ſix pounds thirteen ſhillings 
and eightpence the ſaid F. then and there accepted and received 
of and from the ſai J. and T. in full ſatisfaction and diſcharge 
of the ſaid ſum of money in the introductory part of this plea 
mentioned, and of all damages by the ſaid F. ſuſtained by reaſon 
of the breaches of covenant” of the ſaid J. and T. as to the faid 
ſum of money, and every part thereof; and this they are ready 
to 
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to verify: wherefore they pray judgment if the faid F. ought fo 
have or maintain his aforeſaid action thereof againft them; and 
for further plea in this behalf, as to the ſaid breach of covenant 
laſtly above aſſigned, the faid J. and T. by like leave, &c. (actio 
non ; becauſe they ſay, that the faid demiſed premiſes were not, 
nor was any part thereof proſtrate, ruinous, fallen down, choaked 
up, out of repair, or in decay, in manner and form as the ſaid F. 
in the faid ſuppoſed breach of covenant laſtly above aſſigned al- 
ledged ; and of this they put themſelves upon the country, and 

the ſaid F. doth the like. Jonn BaYLEy. 
Replication to 


And the faid Francis, as to the ſaid plea of the faid . 
John and Thomas by them thirdly above pleaded in bar, as ing the defend. 

tothe ſaid breach of covenant firſt above aſſigned, ſaith, that by reaſon ants did not pay 
of any thing in that plea above alledged, he ought not to be barred plaintiffthe mo- 
from having and maintaining his ſaid action thereof againſt them, rs Ry 5 
becauſe proteſting that the ſaid J. and T. did not pay to the ſaid ne dd not ac. 
F. the ſaid ſum of one hundred and eighty-nine pounds in full cept it in ſatis- 
ſatisfaction and diſcharge of the ſaid ſum of one hundred and faction. 
eighty- nine pounds in the ſaid breach of covenant mentioned, and 
of all damages by the ſaid F. ſuſtained by reaſon of the breaches 
of covenant of the ſaid J. and T. as to the ſaid ſum of one hun- 
dred and eighty-nine pounds as in' that plea is above ſuppoſed ; ne- 
vertheleſs for replication in this behalf the faid F. faith, that he 
did not accept and receive the faid ſum of one hundred and eigh- 
ty-nine pounds in full ſatis faction and diſcharge of the ſaid ſum of 
one hundred and eighty- nine pounds in the ſaid breach of covenant 
mentioned, and of the damages ſuſtained by the ſaid F. by reaſon 
of the breach of covenant of the ſaid J. and T. as to the Lid ſum 
of one hundred and eighty- nine pounds; and this the ſaid F. 
prays may be 3 the country, and the ſaid J. and T. 
do the like: and the ſaid F. as to the ſaid plea of the ſaid J. and T. 
by them fourthly above pleaded in bar, as to the ſaid part of the _ 
faid one hundred and eighty-nine pounds in the ſaid breach of co- \ 
venant firſt above aſſigned, ſays, that notwithſtanding any thing 
by the ſaid J. and T. in that plea above alledged, he ought not 
to be barred from having and maintaining his aforeſaid action a- 
gainſt him, becauſe proteſting that that plea in manner and form 
aforeſaid above pleaded, and the matters therein contained are not 
ſufficient in law to bar the faid F. from having and maintaining 
his ſaid action againſt the ſaid J- and T.; nevertheleſs for repli- 
cation thereto the faid F. faith, that the ſaid F. was not nor is 
indebted to the ſaid J. and T. in manner and form as ſaid J. and 
T. have in and by their ſaid laſt mentioned plea above alledged ; 
and this the ſaid F. prays may be enquired of by the country, and 
the ſaid J. and T. doth the like: and the ſaid F. as to the ſaid 
plea of the ſaid J. and T. by them fifthly above pleaded in bar, 
as to the reſidue of the ſaid ſum of one hundred and eighty- nine 
pounds in the ſaid breach of covenant firſt above aſſigned, ſaith, 

wy, that 
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that the faid F. ought not, by reaſon of any thing in that plea 
| ; above alledged, to be barred from having and maintaining his 

b - ſaid action thereof againſt him, becauſe proteſting that the leid J. 
| and T. did not pay to the ſaid Francis the faid ſum of eighty-ſix 
pounds thirteen ſhillings and -eightpence in full ſatisfaction and 

| diſcharge of the ſaid ſum of money in the introductory part of that 
plea mentioned, and of ali damages by the ſaid F. ſuſtained: by 
reaſon of the breaches of covenant of the faid J. and T. as to 
the ſaid ſum of money, and every part thereof, as in that plea 
above ſuppoſed;; nevertheleſs for replication in this behalf the ſaid 
F. faith, that he did not accept and receive of and from the ſaid 


Jobn and Thomas the ſaid ſum of eighty- ſix pounds thirteen ſhil- 
ings 


| and eightpence in full ſatisfaction and diſcharge: of the ſaid 
ſum of money in the introductory part of that plea mentioned, 

| - and of the damages ſuſtained by the faid F. by reaſon of the 

| breaches of covenant of the faid John and Thomas as to the ſaid 

| ſum of money; and this the ſaid F. prays may be enquired of 


by the country, and the ſaid John Thomas do the like; 
— &c. ä Tuc. BAnROw. 


9 * 1 - 


END or Tus THIRD VOLUME. 


